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JOSEPH TEAL ET ALS. VS. JOHN S. BILBY. 


1 UNITED STaTEs oF AMERICA, sct.: 


The President of the United States to the judges of the circuit court 


of the United States for the western division of the western district 
of Missouri, Greeting: 


Because in the records and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between Joseph Teal, Henry Coleman, John Y. Todd, and John 
S. Storrs, copartners, trading and doing business under the firm 

name of J. Teal & Co., and JohnS. Bilby, a manifest error hath hap- 
gg to the great damage of the said Joseph Teal, Henry Coleman, 
ohn Y. Todd, and John S. Storrs, as by their complaint appears. 

We, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States at Washington, D. C., together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court, to be 


then and there held, that, the record and proceedings aforesaid .be-. 


ing inspected, the said Supreme Court may cause further to be done 
therein to correct that error, what of right and according to the laws 
and custom of the United States should be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit court. 

Issued at office in Kansas City, this eighteenth day of June, A. D: 
1884. 2 

[SEAL. ] H. C. GEISBERG, Clerk, 

By WARREN WATSON, D. C. 


App’d. 
A. KREKEL, Judge. 


14. WesTERN DIVISION OF THE WESTERN DistRIcT oF MIssourt, sect. : 


I do hereby return due and perfect obedience to the within writ, 
and do herewith, under the seal of said circuit court, distinctly and 
openly, send the record and proceedings aforesaid, with all things 

‘concerning the same. 

Witness my hand as clerk and the seal of said court. Issued at 

office in Kansas City, this 25th day of July, A. D. 1884. 
, H. C. GEISBERG, Clerk, 
By WARREN WATSON, Deputy Clerk. 


[ Endorsed :] 405. United States circuit court, western district of 
Missouri, western division. Joseph Teal eé al. vs. John S. Bilby. 
Writ of error. Filed J——, 18—. clerk. | 


2 The United States of America to John 8. Bilby, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at Washington city, 
D. C., on the second Monday of October next, pursuant to a writ of 
1—970 
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error, filed in the clerk’s office of the circuit court of the United 
States for the western division of the western districi of Missourl, 
wherein Joseph Teal, Henry Coleman, John Y. Todd, and John S. 
Storrs are plaintiffs in error and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against 
the said plaintiffs in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Arnold Krekel, judge of the circuit court 
of the United States for the western division of the western district 
of Missouri, this 18th day of June, in the year of our Lord one 
thousand eight hundred and eighty-four. 

A. K REKEL, Judge. 


UNITED STATES OF AMERICA, 
Western District of Missouri, Western Division, 


i) 
bolt 


M. T. C. Williams, being duly sworn, says: That} he served the 
within citation, this 19 day of June, A. D. 1884, by delivering a true 
copy thereof to William Warner and O. H. Dean, attorneys for de- 


fendant in error, at Kansas City, Missouri, in said district. 
M. T. C. WILLIAMS 


Subscribed and sworn to before me, this 19th day of June, 1884. 
WARREN WATSON, 
Con’r U.S. Circuit Court, Western District of Mo. 


[Endorsed :] 409. United States circuit court, western district of 
Missouri, western division. Joseph Teal e¢ als. vs. John S. Bilby. 
Citation. Filed June 18th, 1884. H.C. Geisberg, clerk. 


3 UNITED STATES OF AMERICA, Sct.: 


Pleas and proceedings had before the circuit court of the United 
States for the western division of the western district of Mis- 
souri, in the case of Joseph Teal, Henry Coleman, John Y. Todd, 
and John S. Storrs, (copartners, trading and doing business under 
the firm name of J. Teal & Co.,) plaintiffs, against John S. Bilby, 
defendant. At law. 


se it remembered that, heretofore, to wit, on the 23rd day of De- 
cember, A. D. 1881, in vacation of said court, a petition was filed in 
the above-entitled cause, in the clerk’s office, as follows, to wit: 


In the Circuit Court of the United States of America for the West- 
ern Division of the Western District of Missouri, for the May 
Term A. D. 1882. 


JosEPH TEAL, HENRY CoLEMAN, Joun Y. Topp, and Joun S. Srorrs, 
Copartners, trading and doing business under the firm name of 
J. Treat & Co., Plaintiffs, 

against 
JOHN S. Bitpy, Defendant. 


The plaintiffs, Joseph Teal, Henry Coleman, John Y. Todd, and 
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John S. Storrs, state, at the dates hereinafter mentioned, they were 
and still are copartners, trading and doing business under 
4 the firm name of J. Teal & Co.; that on said dates, hereinafter 
stated, they and each of them were, and still are, citizens of 
the State of Oregon, and that the defendant, John 8S. Bilby, was, and 
now is, a citizen of the western division of the western “district of 
Missouri. 

Plaintiffs further state that on the third day of November, 1880, 
they were the owners of fifteen hundred head of cattle, and were 
then in possession of the same; that, being desirous of having said 
cattle properly fed and cared for during the winter, spring, and 
summer following, and fattened and prepared in the following fall. 
for market, on the said last named day at Council Bluffs, Iowa, they, 
under the firm name of Joseph Teal and Co., and the said defend- 
ant, John 8S. Bilby, entered into their certain contract in w riting, of 
that date, concerning said cattle, which said contract is in words and 
figures as follows, that is to say: 


“This contract, entered on this day, November 3d, 1880, by and 
between J. Teal & Co., of Portland, Multnomah county, Oregon, of 
the first part, and John S. Bilby, of Fairview, Nodaway county, 
Missouri, of the second part, is as follows: J. Teal & Co. .to weigh 
fifteen hundred (1500) cattle at the Transfer Stock Yards, Council 
Blufts, Iowa, after feeding, watering, and then shrinking twelve 
hours, to be delivered to John 8. Bilby, at Dawsonville, Missouri, 
said cattle to be fed, watered, weighed, and handled, by Rosen- 
baum, Bass & Co., Ti wor Stock Y ards, Council Bluffs, Towa. The 
cattle to be delivered to John 8. Bilby shall be the same that J. 
Teal & Co. drove this year from Wasco county, Oregon, to Rock 
[Creck, Wyoming Territory, branded with “T” on the left side, 
similar in age, flesh, and quality to a train-load that arrived at 
Council Bluffs, Tow a,on Sunday, October the 17th, 1880, Mr. Bass, 
of the firm of Rosenbaum, Bass & Co.,;to be the judge of cattle 
arriving, whether or not they are an average lot with the train- 
load which arrived on Sunday, October 17th, 1880. If any train 
pattle shall arrive prior to twelve o’clock m., they shall be taken 
off feed and water the same evening of the day of arrival at seven 
o'clock p. m. If they shall arrive after twelve o’clock m., they 
shall be shut off of feed and water at seven o’clock p. m. of the 
following day. Said John 8. bilby agrees to take these cattle and 
winter them well on hay, straw, and stock fields until grass comes 
to be kept in enclosed pastures on good grass until the 15th 
of August, 1881, after which date on each and every day they 
shall be fed all the corn they will eat until delivered to J. Teal 
& Co. John 8S. Bilby agrees to deliver the same cattle at Dawson- 
ville, Missouri, after weighing them at the nearest scales to any 
feed lot where each bunch of cattle may feed, after a twelve hours’ 
shrink; such shrink to be within the same hours as when the 
vattle were first weighed and delivered. Cattle to be shrunk be- 
tween seven in the evening and seven in the morning. In case J. 
Teal & Co. shall not take the entire bunch as fed in any one yard, 
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they shall come and make selections of such cattle as they wish 
to cut out, from two to five days prior to the day of weighing. 
Said cattle to be weighed and delivered in lots of from one hun- 

dred and seventy-five (175) to two hundred and twenty-] 
5 five (225), between the fifteenth day of October, 1881, and the 

first day of December, 1881, by giving ten days’ notice, either 
hy telegram, letter, or in person, at the option of J. Teal & Co., J. Teal 
& Co. agreeing to pay five cents per pound for all increase of weights 
from time of weighing to Bilby to time of reweighing back to J. 
Teal & Co. They further agree to advance one thousand (1,000) 
dollars to John 8- Bilby on the 1st day of September, 1881, to be 
applied to payment of weights added to cattle on last delivery, John 
S. Bilby to be responsible for all cattle lost, strayed, or stolen, and 
for any dying through the neglect or carelessness of the said John 
S. Bilby; any dying through causes unavoidable shall be shared 
thus: J. Teal & Co. to bear the loss of the steers, and John 8. Bilby 
the feed. If any steers die, John 8. Bilby shall preserve the hide as 
evidence of death, and the ears, if there are any ear-marks. It is 
further agreed that if the said John F. Bilby shall pay the freight 
on said cattle from Council Bluffs to Dawsonville, Missouri, he shafl 
be allowed ten per cent. interest on said money and the amount to 
be paid @n delivery of cattle to said J. Teal & Co. The said John 
S. Bilby agrees that if said cattle remain in his possession until 
December Ist, 1881, that he shall so feed and eare for them that will 
increase In weight four hundred and fifty (450) pounds each on an 
average. 3 

“JOSEPH TEAL & CO. 
“JOHN §S. BILBY. 
“JOHN N. BALDWIN, Witness.” 


6 Plaintiffs aver that in pursuance of said contract, and within 

the two days next following the execution thereof, they caused 
to be weighed and delivered to said defendant the said fifteen hun- 
dred head of cattle mentioned and specified in said contract, which 
said cattle were of the kind, character, and quality specified and 
agreed upon in said contract, and that the said defendant, John S. 
Bilby, then and there accepted and received from the plaintiffs 
under said contract the said fifteen hundred head of cattle so weighed 
and delivered to defendant by plaintiffs as aforesaid. 

Plaintiffs state that at the time said cattle were weighed and de- 
livered to defendant as aforesaid, their average weight was nine hun- 
dred and fifty pounds per head. 

Plaintiffs further state that thereafter, to wit, on the Ist day of 
September, 1881, in pursuance of said contract, they advanced to de- 
fendant the sum of one thousand dollars, and that plaintiffs have 
in all things kept and observed all the terms and conditions of their 
said contract, and that they did allow and perriit said cattle to re- 
main with said defendant and under his care and control, under 
said contract, until the first day of December, 1881. 

Plaintiffs further state that if said cattle had been well wintered 
on hay, straw, and stalks until grass came in the following spring, 
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and kept in enclosed pastures on good grass during the spring and 
summer following, until August 15th, 1881, and from said last-named 
day fed all the corn said cattle would have eaten on each and every 

day until the first day of December, 1881, said eattle would 
7 have increased in weight, on an average, four hundred and 

fifty pounds per head ; and plaintiffs say that said defendant, 
in and by his said contract, did undertake and agree that if said cattle 
were allowed to remain with him and in his possession under said con- 
tract until the first day of December, 1881, he would so feed and 
care for them that they would increase in weight, upon an average, - 
four hundred and fifty pounds per head. 

Plaintiffs aver that, that if said cattle had been so fed and cared 
for by defendant, and increased in weight four hundred and fifty 
pounds per head, as aforesaid, said cattle, on the Ist day of Decem- 
ber, 1881, would have been worth to the plaintiffs the sum of ninety- 
eight dollars per head. 

Yet plaintiffs state that the defendant did not keep, perform, and 
observe the said contract on his part, in this, that said defendant 
neglected and failed to feed said cattle sufficient hay, straw, and 
stalks to winter the said cattle, as in and by his said contract he 
was to do; that he failed, neglected, and refused to keep said cattle. 
in enclosed pastures or on good grass from the time grass came in 
the spring of 1881 until the 15th day of August, 1881; and that he 
failed, neglected, and refused to feed said cattle from and after the 
said 15th day of August, 1881, from day to day, until the first day 
of December, 1881, all the corn they would eat, or to sufficiently or 
adequately feed said cattle between the two dates last aforesaid, as 
by said contract defendant was bound to do; and that said defend- 

ant failed, refused, and neglected to so feed and care for said 
8 cattle while the same remained in his possession under said 

contract, as to increase the weight of said cattle upon an average 
of four hundred and fifty pounds per head, as by the terms of said 
contract he had agreed to do. 

And plaintiffs further aver that the said defendant, on the first 
day of December, 1881, refused to turn over to plaintiffs, though 
then requested so to do, any of the said cattle, and that plaintiffs 
were compelled to and did sue out of this court a writ of replevin 
therefor, and that on the 6th day of December, 1881, plaintiffs took 
from the possession of the said defendant, by the said writ, twelve 
hundred and twenty-nine head of said cattle and no more. 

Plaintiffs state that the increase in the average weight of said 
‘attle so taken from defendant upon said writ as aforesaid was three 
hundred and twenty-six pounds per head and no more, and that 
defendant had so neglected, fed, and cared for said cattle so taken 
on said writ as aforesaid, that on the said first day of December, 1881, 
said cattle so taken upon said writ were not in good marketable 
condition, and were then and there not worth more than forty-four 
dollars per dead. 

Plaintiffs further say that they were unable to and did not obtain 
or take from said defendant by the said writ of replevin, and that 
said defendant has hitherto failed, neglected and refused to deliver, 
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and still refuses to deliver. to plaintiffs, although often requested so 
to do, two hundred and seventy-one head of the said fifteen hun- 
dred head of cattle so entrusted to his care by and through said 
contract as aforesaid, whereby said two hundred and seventy-one 
head of cattle were wholly lost to plaintiffs, and that said two 
9 hundred and seventy-one head of cattle were reasonably 
worth twenty-six thousand dollars. : 

By all of which said acts and doings of said defendant plaintiffs 
have been injured and damaged in the sum of ninety-two thousand — 
three hundred and sixty-six dollars, for which said sum with inter- 
terest and costs plaintiffs ask judgment. 

L. H. WATERS, 

WOODSON & CROSBY, 

EDWARDS & RAMSEY, 
Att’ys for PUffs. 


And upon the filing of said petition a writ of summons was issued 
in words and figures as follows, to wit: 


WESTERN DIVISION OF THE WESTERN District OF MIssourI, set : 


The President of the United States of America to the Marshal of the 
United States for the western district of Missouri, Greeting : 


You are hereby commanded to summon John 8S. Bilby, a citizen 
of the State of Missouri, and the western division of the western dis- 
trict thereof, to be and appear before the honorable circuit court of 
the United States in and for the western division of the western dis- 
trict of Missouri, on the first day of the next term thereof, to be begun 
and holden at the city of Kansas, in the said district, on the third 
Monday, the 15th day of May next, then and there to answer the 
complaint of Joseph Teal, Henry Coleman, John Y. Todd, and John 
8. Storrs, copartners trading and doing business under the firm name 
of J. Teal & Co., citizens of the State of Oregon, as set forth in the 

petition filed in the office of the clerk of said court, on the 
10 23rd day of December, A. D. one thousand eight hundred and 
eighty-one. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 24th day of December, A. 
D. eighteen hundred and eighty-one. | 

Issued at office in the city of Kansas, in said district, under the 
seal of said circuit court, the day and year last aforesaid. 

H. C. GEISBERG, 
Clerk of said Court. 


UnITED STATES OF AMERICA, ics 
Western. Division of the Western District of Missowri, 


I, Henry C. Geisberg, clerk of the circuit court of the United States 
. In and for the western district of Missouri, do hereby certify that the 
' foregoing is a trne copy of the writ of summons issued on the 24th 
' day of December, A. D 1881, in case (No. 405) of J. Teal & Co. e¢ al. 


‘ 
& 
f 
$ 
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against John S. Bilby, as fully as the same remains on file in said 
case in this office. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at office, in the city of Kansas, in said district, 


this 24th day of December, A. D. 1881. 
| SEAL. ] H.C. GEISBERG, Clerk. 


11 Which said writ of summons was afterwards returned into 
said court with the marshal’s return of service endorsed there- 
on as follows, to wit: 


I hereby certify that I executed this writ by delivering by mis- 
take the original writ of which this is a certified copy, together with 
a certified copy of the petition filed in the case to John 8. Bilby, the 
within-named defendant. Done in the western division, western 
district of Missouri on the 20th day of December, 1881. 
. CC. ALLEN, U. S. Marshal, 
By R. M. ELLIOTT, Deputy. 


Afterwards at the regular May term, 1882, of said court, and on 
the 15th day of May, A. D. 1882, the following entry appears of rec- 


ord, to wit: 
JOSEPH TEAL against JoHN S. BILBy. 


By consent and leave defendant takes till Saturday to plead. 


Afterwards at the regular May term, 1882, of said court and on 
the 22nd day of May, A. D. 1882, the following entry appears of 
record, to wit: 


JOSEPH TEAL et al. against JoHN S. BILBy. 


This day comes defendant by his attorney, and files answer. 
Which said answer is in words and figures as follows, io wit: 


12 In the Circuit Court of the United States of America for the 
Western Division of the Western District of Missouri, at 
May Term, A. D. 1882. 
JosEPH TEAL, HENRY COLEMAN JoHN Y. Topp, and JoHN S. Storrs, 
copartners trading and doing business under the firm name of J. 
Teal & Co., Plaintiffs, 


vs. 
JOHN S. Bripy, Defendant. 


Comes now John S. Bilby, the defendant in the above-entitled 
cause, and for answer to the plaintiffs’ petition denies each and 
every, all and siagular, the allegations in the said plaintiffs’ petition 
contained, not herein expressly admitted. Defendant admits that 
the said Joseph Teal, Henry Coleman, John Y. Todd, and John SB. 
Storis are copartners; that the said Joseph Teal, Henry Coleman, 
John Y. Todd, John S. Storrs are each and all citizens of the State 
of Oregon, and that the defendant herein is a citizen of the western 
division of the western district of the State of Missouri. 


JOSEPH TEAL ET ALS. VS. JOHN S. BILBY. 


The defendant, further answering, declares the facts to be as fol- 
lows: That on the third day of November, A. D. 1880, Joseph Teal 
& Co., a firm composed of said named plaintiffs, entered into a cer- 
tain written contract with said defendant concerning the feeding 
and care of fifteen hundred head of cattle, which are the same cattle 

described in plaintiffs’ petition, which said contract is the 
13 same contract that is set forth in plaintiffs’ petition. 

3 The defendant further states that by the terms of said con- 
tract the fifteen hundred head of cattle to be received by the de- 
fendant were to be similar in age, flesh, and quality to a train load 
of cattle that arrived at Council Bluffs, Iowa, on Sunday, October 
17th, 1880; that the Rosenbaum, Bass & Co. named in said contract 
were the cattle commission men and agents of the plaintiffs’ firm, J. 
Teal & Co., at Council Bluffs, Iowa, to receive, handle, and dispose 
of plaintifis’ cattle; that on the 17th day of October, 1880, a certain 
train load of cattle had been received at Council Bluffs, lowa, which 
cattle had been seen and examined by said Bass, of said firm of Ro- 
senbaum, Bass & Co., which fact was at the time of the execution of 
said contract known to the defendant herein, and the defendant, re- 
lying on the statements of the piaintiffs, J. Teal & Co., as to the 
quality of said cattle, and the plaintiffs’ representations as to the 
knowledge and judgment of said Bass, was induced to enter into 
said contract, whereby said Bass was to be the judge of the cattle 
arriving, whether or not they were an average lot with the train 
load which arrived on Sunday, October 17th, 1880, at Council 
Bluffs, lowa; that upon the arrival of said fifteen hundred head of 
cattle at Council Bluffs, Iowa, the plaintiffs, J. Teal & Co., repre- 
sented the same to be in all respects equal to the said train load of 
cattle which had arrived at Council Bluffs as aforesaid on said Sun- 
day, October the 17th, 1880, and said Bass represented said cattle to 
be an average lot with the train load which had arrived on Sun- 

day, October the 17th, 1880, at Council Bluffs, Iowa; that 
14 the —— Creek, Wyoming Territory, branded with “T” on 

the left side, similar in age, flesh, and quality to a train load 
that arrived at Council Bluffs, lowa, on Sunday, October the 17th, 
1880. Mr. Bass, of the firm of Rosenbaum, Bass & Co., to be the 
judge of cattle arriving, whether or not they are an average lot with 
the train which arrived on Sunday, October 17th, 1880. 

If any train of cattle shall arrive prior to twelve o’clock m. they 
shall be taken off, fed and watered the same evening of the day of 
arrival at seven o'clock p.m. If they shall arrive after twelve 
o’clock m. they shall be shut off of feed and water at seven o’clock 
p. m. of the following day. Said John S. Bilby agrees to take these 
cattle and winter them well on hay, straw, and stalk-fields until 
grass comes; to be kept in enclosed pasture on good grass until the 
15th of August, 1881, after which date on each and every day they 
shall be fed ali the corn they will eat until delivered to J. Teal & 
Co. John S. Bilby agrees to deliver the same cattle at Dawsonville, 
Missouri, after weighing them at the nearest scales, to any feed Jot 
where each bunch of cattle may feed after a twelve-hours’ shrink, 
such shrink to be within the same hours as when the cattle were 


ed 
* : 


; 
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first weighed and delivered ; cattle to be shrunk between seven in 
the evening and seven in the morning. In case J. Teal & Co. shall 
not take the entire bunch as fed in any one yard they shall come and 
make selections of such cattle as they wish cut out from two to five days 
prior to the day of weighing, said cattle to be weighed and delivered in 

lots of from one hundred and seventy-five (175) to two hundred 
15 and twenty, defendant then and there relying on the represen- 

tations of the plaintiffs, and believing the same to be true, not 
knowing thatsaid Mr. Bass was in any manner deceived, but was in pos- 
session of all the knowledgeand the full facts necessary to form a proper 
judgment concerning said cattle, accepted and received the same to 
the number aforesaid. Defendant alleges that the said fifteen hun- 
dred head of cattle were not as represented by the plaintiffs, J. Teal 
& Co.; that they were not an average lot with the train load which 
arrived on Sunday, October the 17th, 1880, at Council Bluffs, Iowa; 
that said cattle were the greater part of a herd that had been snowed 
in and detained at or in the vicinity of Rock Creek, in Wyoming 
Territory, from and after said 17th day of October, 1880, until the 
30th day of November following ; that the said cattle had during all 
of said time been exposed to severe storms and cold weather, and 


_ starved without either food or water until many of them perished ; 


that they were loaded on cars at or near Rock Creek aforesaid, and 
still further exposed to the inclemency of the weather, and being 
still without food or water, and shipped to Council Bluffs, Iowa, 
that many died on the road from starvation and exposure; that the 
plaintiffs, J. Teal & Co., to further deceive and impose on the said 
Bass and this defendant, caused the cars on which said cattle were 
loaded to be stopped before reaching said stock yards at Council 
Bluffs, and the dead cattle removed therefrom ; that after said 17th 
day of October, 1880, and before said cattle reached Council Bluffs, 
Iowa, many of them were so badly frozen and injured thereby 
16 that the flesh afterwards came off of said cattle in pieces, and 
said cattle were so ffozen and injured that they never did 
fully recover therefrom and the effects of the same; that many of 
the said cattle were in a dying condition when they were received 
by the defendant, of all which facts the defendant and said Bass 
were ignorant at the time; but that all of said facts were well known 
to said J. Teal & Co., but were by them entirely concealed for the 
purpose of deceiving and imposing on said Bass, and deceiving and 
defrauding the defendant, plaintiffs well knowing that said Bass 
ras Judging of said cattle, and the defendant receiving the same, 
wholly ignorant of the fact that said cattle had been frozen, mis- 
treated, and abused as aforesaid and of their real condition ; that by 
reason of said abuse, mistreatment, and freezing said cattle were less 
able to endure the following winter after their delivery to the de- 
fendant, and many of said cattle died before they could recuperate 
from the injurious effects produced as aforesaid ; that the defendant, 
after the receipt of the said cattle, caused them to be reloaded on 
‘ars at said Council Bluffs, Iowa, and as soon thereafter as possible 
shipped them to Dawsonville, Missouri, the nearest railroad station 
to Fairview, Nodaway county, Missouri, the place at or near which 
2—970 | | 
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said cattle were to be kept; that when said cattle were unloaded at 
Dawsonville, Missouri, many of them were so. weak, sick, sore, and 
lame from the treatment and exposure aforesaid that twenty-five 
head of said cattle were unable to travel from said station to defend- 
ant’s farms, at and in the vicinity of Fairview aforesaid, but fell 

down and died on the way thither, although handled and 
17 driven with great care by the defendant, and that within 

thirty days thereafter one hundred and seventy-five more of 
said cattle died from the said cause, namely, the mistreatment, freez- 
ing, aud starving aforesaid ; that many of said cattle languished and 
lingered through the winter, but never recovered from the effects of 
the treatment and injuries aforesaid; that afterwards, at different 
periods, seventy other head of said cattle died of disease produced 
by the treatment—freezing and exposure aforesaid, or in: conse- 
quence of their enfeebled condition occasioned thereby; that none 
of said cattle were lost, strayed, or stolen, and none died through 
the neglect or carelessness of the defendant; that all of said cattle 
thus accounted for were lost and died through causes unavoidable 
on the part of said defendant. 

Defendant further avers that in pursuance with the terms of said 
contract he did preserve the hides of such steers as died, and the 
ears of such steers as died having ear marks, except a few which 
died on the river bank and by the rising of the river, were covered 
by the water and subsequently frozen in the ice, which fact was re- 
ported to and otherwise well known to plaintiffs, and the death of 
said cattle, and their identity as being part of the said fifteen hun- 
dred admitted by plaintiffs, and the cutting of the same out of the 
ice, in which they were thus frozen, was expressly waived by plaintiffs, 
at the time defendant proposed and undertook to cut the same from 
the ice to preserve the hides and ears, if the same had any ear marks, 
pursuant to the said contract; that the said plaintiffs afterwards 

agreed to’ and and with defendant upon a definite time 
18 when they would receive the said hides and ears having ear 

marks, preserved from the cattle dying as aforesaid, and that 
pursuant to such agreement the defendant tendered to plaintiffs 
the hides of the cattle dying as aforesaid, and the ears having ear 
marks, but notwithstanding the agreement by the plaintiff as afore- 
said they refused to accept the same as proof of death of said cattle 
as stipulated by said contract, since which time said hides have 
spoiled and rotted either wholly or in part. 

Defendant further states that under and in pursuance of said con- 
tract he paid and advanced to the Wabash, St. Louis and Pacific 
Railway Company, on account of plaintiff, for the transportation 
and freight of said cattle from Council Bluffs, Iowa, to Dawsonville, 
Missouri, large sums of money, to wit: On the 4th day of November, 
1880, seven hundred and forty-two and 75% dollars; on the 5th 
day of November, 1880, two hundred and forty-seven and 455 
dojlars; on the 7th day of November, 1880, one hundred and sixty- 
five dollars, which and the interest thereon at the rate of ten per cent. 
per annum from the date of the payments as aforesaid, as stipulated 
in said written contract, are still due the defendant. | 
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That on or about the 15th day of December, 1880, it appearing 
to the plaintiffs and defendant herein, and being so agreed between 
them, that’ by reason of the sorry condition to which said cattle had 
been redaced (notwithstanding the subsequent care and caution of 
the defendant) by the abuse, starving, and freezing of the same 

and their consequently greatly reduced condition of flesh 
19 and vitality, that said cattle could not be wintered on hay, 

straw, and stalk-fields, 1t was agreed by and between the said 
plaintiff and the defendant that the written contract shouid be aban- 
doned in this regard, and the same Was modified, by oral agreement, 
to the effect and extent that the defendant should put said cattle on 
corn at that time, and so continue feeding them corn until they had 
sufficiently recovered from the injuries aforesaid received, as afore- 
said, and had become by such feed sufficiently built up so that there- 
after those that might survive could be fed on hay, straw, and corn- 
stalks, as had been provided in the contract that they should be fed 
in the first instance; and it was also agreed at the same time that 
the time defendant should so feed said cattle corn in the winter of 
1880 and 1881 should be deducted and taken from the time he should 
retain them in his custody and feed them on corn during the sum- 
mer and fall of 1881 originally provided for in said contraet; and 
it was further agreed between plaintiffs and defendant at the last 
said date that because and on account of the condition of the cattle 
as aforesaid, produced by the causes aforesaid, and in consideration 
of the defendant agreeing to continue to execute his part of said 
contract, modified as aforesaid, the plaintiffs should and did waive 
any and all rights they had under the original agreement to require 
the defendant to so feed and care for said cattle that they would 
increase In weight four hundred and fifty pounds each on an aver- 
age, and all claims, if any, they otherwise had against the defend- 

ant because of his failure to increase the average weight of 
20 said cattle to the amount aforesaid ; and it was at the same. 

time agreed that the plaintiff should pay the defendant for 
the increased average weight of such cattle as might survive in ex- 
cess of the weight thereof at the time they were delivered to him 
as aforesaid, the price in the contract stipulated that he should re- 
ceive per pound for the increased weight ; that in pursuance of said 
contract, modified and changed as aforesaid, the defendant did feed 
said cattle on corn, all they would eat, from and after the 15th day 
of December, 1880, to the first day of March, 1851, a period of 
seventy-five days, on each and every-day of which time said cattle 
were fed all the corn they would eat, of all of which the plaintiffs 
had full knowledge at the time; that on the 27th day of September, 
1881, the defendant notified the plaintif*s that their cattle were ready 
for delivery to them. 

Defendant states that the time for the delivery of said cattle by 
him to the plaintiffs, and the time when they should receive the 
same from him under the contract modified and changed as afore- 
said, was the 15th day of September, 1881, of which fact the platn- 
tiffs had full knowledge; but the plaintiffs neglected and refused 
from time to time thereafter to take said cattle, although the same 
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were at all times after the last said date ready for delivery to plain- 
tiffs, as they well knew; that on the 28th day of October, 1881, the 
defendant sought the plaintiffs and found them in the State of Iowa, 
and notified them in writing that said cattle were ready for delivery 
upon payment of the amount due defendant therein, and for his care 
of the same, and his other charges against them for freights advanced 

thereon as aforesaid ; that the defendant then, on November 
21 the Ist and 2nd, 1881, caused said cattle to be weighed and 

the total weight thereof was one million five hundred and 
fifty-three thousand three hundred and five pounds. That plain- 
tiffs neglected and refused to receive said cattle or to notify the de- 
fendant when they would receive the same, until the 15th day of 
November, 1881, when the defendant received a notice in words and 
figure as follows, to wit: 


To JoHn 8S. BILBy: 

You are hereby notified that we will be ready to receive from you 
on the 1st day of December, 1881, the cattle consisting of fifteen hun- 
dred head of steers belonging to us and placed in your keeping 
under a written contract, dated November 3d, 1880, and we hereby 
notify you that on said 1st day of December, 1881, we will demand 
sald fifteen hundred head of steers at your hands. 

November 15th, 1881. TEAL & CO. 


That the defendant did make arrangement to weigh and deliver 
said cattle to the plaintiffs at the time stated in their said notice; 
that on the 9th of November, 30th, and also on the night following, 
when said cattle were lotted for weighing, the said plaintiffs, with 
intent to injure the defendant and make it appear that said cattle 
were lighter than they in fact were, did annoy, disturb, and frighten 
them and thereby caused them to fall off greatly in weight, and 
shrink in weight on an average of fifteen pounds per head, to the 
damage of this defendant in the sum of two thousand two hundred 
and forty-five dollars. 

“That the defendant did have said cattle, to wit, twelve hundred 
; and thirty-two head, at Dawsonville, Missouri, on the 2nd day 
22 of December, 1881, and was then and there ready and willing 

to deliver the same to the plaintiffs, J. Teal & Co., upon the 
said J. Neal & Co. paying unto the defendant the sum justly due 
him for feeding and caring for said cattle and for the money ad- 
vanced for freight on the same as aforesaid in the transportation of 
said cattle from Cuuncil Bluffs, lowa, to said Dawsonville, Missouri, 
and for the damage caused and accruing to defendant by reason of 
the frightening, annoying, running, and injuring said cattle as afore- 
said, to wit, the sum of twenty-nine thousand one hundred and 
thirty-six and ;§?, dollars. 

Defendant further avers that, notwithstanding plaintiffs’ notice 
in writing aforesaid, being dated November 15th, 1881, wherein 
plaintiffs pretend and stated that they would receive said cattle on 
December Ist, 1881, and in consequence of their said statement so 
made the defendant drove said cattle to Dawsonville, Missouri, as 
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soon thereafter as he could do so and conform to the time stated in 
said notice, and did have said cattle at said place, then the plain- 
tiffs absolutely refused to receive them and pay the defendant for 
his interest therein accruing as aforesaid or any part thereof, but, 
on the contrary, sought to get possession of said cattle without pay- 
ing the defendant anything whatever for his care bestowed thereon, 
or feed furnished by him to them, or freight paid thereon as afore- 
said, or the injury done to maid callie by frightening and disturbing 
them as aforesaid, whereby said.cattle was kept confined in lots and 
, pens at Dawsonville aforesaid from December the 2nd, 1881, 
23 until December 9th, 1881, at which last date said cattle were 

taken from the defendant by the action in replevin com: 
menced in this court by. plaintiffs against the defendant for the re- 
covery by them of the possesssion of said property. 

That during the said period of time that said cattle were kept by 
defendant at Dawsonville aforesaid the defendant bestowed care 
continuously upon them and fed them, and that the value of the 
feed and care so bestowed upon them was the sum of one thousand 
dollars; that after the expiration of the contract as_ modified, as 
hereinbefore set forth, viz., in September, 1881, the said plaintiff re- 
fusing to receive or take away thesaid cattle as: aforesaid, the defendant, 
between that date and December Ist, 1881, fed the said cattle thirty- 
seven thousand and two hundred bushels of corn, of the value of 
fifty cents per bushel, and during the same time bestowed care and 
labor upon the said cattle amounting to tne sum of one thousand 
dollars. 

Wherefore the defendant prays judgment for the sum of fifty-one 
thousand nine hundred and eighty-one dollars and sixty-t -two cents 


and costs. 
JOHNSTON & ANTHONY, 
WHITE & ALDERMAN, 
TICHENOR, WARNER & DEAN, 
At’ys for Defendant. 


24 Afterwards, at the regular May term, 1882, of said court, 
and on the 26th day of May, A. D. 1882, the following entry 


appears of record, to wit: 
JOSEPH TEAL et al. against JOHN S. BILBy. 


This day comes the plaintiff, by his attorneys, and files reply, 
which said reply is in words and figures as follows, to wit: 


In the Cireuit Court of the United States for the Western Division of 
the Western District of Missouri, of the May Term, 1882. 


JOSEPH TEAL et al. 
against No. 409. 
JOHN S. BILBy. 


The plaintiffs, for their reply to the answer of the defendant 
herein, deny each and every allegation therein contained. 
EDWARDS & RAMSEY, 
L. H. WATERS, 
PU ffs Att’ys. 
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25 Afterwards at the regular October term, 1882, of said court, 
and on the 27th day of October, A. D. 1882, the following en- 


try appears of record, to wit: 
JOSEPH TEAL et al. against JouN S. BILBy. 


This day a stipulation is filed herein that the above cause shall 
not be called before the 11th day of December next. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 12th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JosEPH TEAL & Co. against JoHN 5S. BILBy. 


This day comes the parties by their attorneys as in case (No. 405) 
between the same parties ; and thereupon the court doth order that 
this case be consolidated with said case 405 for the purpose of the sub- 
mission, and that the hearing hereof proceed before the jury now 
empanelled in case No. 405. Thereupon proceedings are had, and 
not being completed at the hour of adjournment, it is ordered that 

-further hearing be postposed till to-morrow morning. 


26 Afterwards at an adjourned day of the regular October 
term, 1882, of said court, and on the 13th day of December, 
A. D. 1882, the following entry appears of record in said cause, to 
wit: 
JOSEPH TEAL et al. against JoHN S. BILBY. 

This day again come the parties by their attorneys and the jury 
sworn to try this cause; thereupon further proceedings are had, and 
the hearing not being completed at the hour of adjournment, it is 
ordered that further proceedings be postponed till to-morrow. 


Afterwards, at an adjourned day of the regular October term, 1882, 
of said court, and on the 14th day of December, A. D. 1882, the fol- 
lowing entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against Joun S. BinBy. 


This day again come the parties by their attorneys and the jury 
sworn totry the issues herein ; thereupon further proceedings are had, 
and the hearing not having been completed at the hour of adjourn- 
ment, it 1s ordered that further proceedings be postponed till to-mor- 
row morning. 


27 Afterwards, at an adjourned day of the regular October 

term, 1882, of the said court, and on the 15th day of De- 

cember, A. D. 1882, the following entry appears of record in said 
cause, to wit: 

JOSEPH TEAL e¢ al. against JoHn S. Binsy. 

This day again come the parties by their attorneys and the jury 

sworn to try the issues; thereupon further proceedings are had, and 

the proceedings not having been completed at the hour of adjourn- 
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. ment, it is ordered that further proceedings be postponed till to- 
- morrow morning. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 16th of December, A. D. 1882, the 
following entry appears of record in said cause, to wit: 


JosEPH TEAL ef al. against JOHN S. Birpy. 


This day come the parties by their attorneys and the jury as on 
yesterday: thereupon further proceedings are had, and this cause 
not being completed at the hour of adjournment, further hearing is 
postponed till Monday morning next. 


28 Atterwards, at an adjourned day of the regular October 
term, 1882, of said court, and on the 18th day of December, 
A. D. 1882, the following entry appears of record in said cause, to 
wit: 
JOSEPH TEAL ef al. against JOHN S. BILBy. 


This day again come the parties by their attorneys and the jury 
sworn to try this cause; thereupon further proceedings are had, and 
the hearing of evidence not being completed, it is ordered that fur- 
ther proceedings be postponed till to-morrow morning. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 19th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL ef al. against Jonn S. BILBy. 


This day again come the parties by their attorneys and the jury 
sworn to try this cause; thereupon further proceedings are had, and 
the hearing not being completed at the hour of adjournment, it is 
ordered that further proceedings be postponed till to-morrow morn- 
ing. 


29 Afterwards, at an adjourned day of the regular October 
term, 1882, of said court, and on the 20th day of December, 
A. D. 1882, the following entry : appears of record in said cause, to 
wit: 
JOSEPH TEAL et al. against JOHN S. BILBy. 


This day again come the parties by their attorneys, and the jury 
sworn to try this cause; thereupon further proceedings are had, and 
the hearing not being completed at the hour of adjournment, it is 
ordered that further proceedings be postponed till to-morrow morn- 


ing. 
Afterwards, at an adjourned day of the regular October term, 1882, 


of said court, and on the 21st day of December, A. D. 1882, the fol- 
lowing entry appears of record in said cause, to wit: 


¢ 
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JOSEPH TEAL ef al. against Joun S. BILBy. 


This day again come the parties by their attorneys and the jury 
sworn to try this cause; thereupon further proceedings are had, and 
further hearing postponed till to-morrow morning. 


30 Afterwards, at an adjourned day of the regular October 
term, 1882, of said court, and on the 22d day of December, 
A. D. 1882, the following entry appears of record in said cause, to 
wit: 
JOSEPH TEAL ef al. against JoHN S. BILBy. 


This day again come the parties by their attorneys and the jury 
sworn to try this cause, as on yesterday; and thereupon further pro- 
ceedings are had, and the hearing not being completed at the hour 
of adjournment, it is ordered that further proceedings be postponed 
till to-morrow morning. 


Afterwards, at an adjourned day of the regular October term, 1882, 
of said court, and on the 25rd day of December, A. D. 1882, the fol- 
lowing entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against JoHN S. Bivpy. 


This day again come the parties by their attorneys, as on yester- 
day, as well as the jury sworn to try this cause; and thereupon 
further proceedings are bad, and the hearing not being completed 
at the hour of adjournment, further proceedings are postponed till 
Tuesday next. 


31 Afterwards, at an adjourned day of the regular October 
term, 1882, of said court, and on the 26th day of December, 
A. D. 1882, the following entry appears of record in said cause, to 
wit: | 
JOSEPH TEAL et al. against JOHN S. BILBy. 


This day again come the parties, by their attorneys, and the jury 
sworn to try this cause; thereupon proceedings are had, and, not 
being completed at the hour of adjournment, it is ordered that fur- 
ther hearing be postponed till to-morrow morning. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 27th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit : 


JOSEPH TEAL et al. against JoHN S. Bripy. 


This day come again the parties, by their attorneys, and the jury 
sworn to try this cause as on yesterday ; thereupon further proceed- 
ings are had, and, not being completed at the hour of adjournment, 
further hearing is postponed till to-morrow morning. 


32 Afterwards, at an adjourned day of the regular October 
term, 1882, of said court, and on the 28th day of December, 
A. D. 1882, the following entry appears of record, to wit: 
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JOSEPH TEAL et al. against JoHN S. BivBy. 


This day again come the parties, by their attorneys, and the jury 
sworn to try this cause as on yesterday ; thereupon further proceed- 
ings are had, and, not being completed at the hour of adjournment, 
further hearing is postponed till to-morrow morning. 


Afterwards, at an adjourned day of the regular October term, 1882, 
of said court, and on the 29th day of December, A. D. 1882, the fol- 
lowing entry appears of record in said cause, to wit: 


JOSEPH TEAL ef al. against Jonn S. BrBy. 


This day come the parties, by their attorneys, and the jury sworn 
to try this cause as on yesterday; and thereupon further proceedings 
are had, and the hearing not having been completed at the hour of 
adjournment, further proceedings are postponed till to-morrow morn- 
ing. 

oo Afterwards, at an adjourned day of the regular October 
' term, 1882, of said court, and on the 30th day of December, 
A. D. 1882, the following entry appears of record in said cause, to 
wit: | 
JOSEPH TEAL et al. against JOHN S. BIipy. 


This day come the parties, by their attorneys, and the jury sworn 
to try this cause; thereupon the issues herein are submitted on the 
argument of counsel, and further hearing is postponed till Tuesday 
morning next, when the charge of the court will be delivered. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 2nd day of January, A. D. 1883, the 
following entry appears of record in said cause, to wit: 


JOSEPH TEAL e¢ al. against JOHN S. BILBy. 


This day again come the parties, by their attorneys, and the jury 
sworn to try this cause as on Saturday last; thereupon, after hear- 
ing the charge of the court, the jury retire to consider what verdict 
they shall render in the premises; and, after due consideration, the 
jury return into court the following verdict, to wit: 

5) We, the jury, find the issues for the defendant. 
W. W. RIGGS, Foreman. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 3rd day of January, A. D. 1883, the 
following entry appears of record in said cause, to wit: 


JosEPH TEAL et al. against JoHN 8S. BILBy. 


In pursuance of the verdict returned into court by the jury on 
yesterday in the above cause, it is considered by the court that the 
defendant go hence without delay and recover of and from the 
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plaintiffs, Joseph Teal, Henry Coleman, John Y. Todd, and John 8. 
Storrs, his costs herein expended, and have thereof execution. 
Thereupon comes the plaintiffs, by their attorneys, and file motion 
for new trial herein. . | 
Which said motion for new trial is in words and figures as fol- 
lows, to wit: 


In the U.S. Cireuit Court, Western Division of the Western District 
of Missouri. 


JOSEPH TEAL & Co. ) 
against > No. 409. 
JOHN S. BILBY. 


3D Plaintiffs move the court to set aside the verdict and for a 
new trial, because: 
(1.) The court erred in excluding competent and relevant. testi- 
mony offered by plaintiffs. 
(2.) The court erred in admitting incompetent and irrelevant tes- 
timony on behalf of defendant. 
' (3.) The verdict was against the law and evidence. 
(4.) The court erred in charging the jury as to the law of the case. 
(5.) Matters were submit-ed to the Jury and pas-ed on by them 
which were not presented by the pleadings. 
(6.) Under the pleadings and evidence the verdict should have 
been for plaintiffs. 
L. H. WATERS, 
EDWARDS & RAMSEY, 


A. — 


Afterwards, at an a day of the regular October term, 
1882, of said court, and on the 25th day of January, A. D. 1883, the 
following entry appears of record in said cause, to wit: 


JosEPH TEAL & Co. against JoHN S. BILBy. 


This day come the parties, by counsel; and the motion for new 
trial coming on for hearing, the same is argued by counsel, 
36 submitted to the court, and taken under advisement. 


Afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 5th day of February », A. D. 1883, the 
following entry appears of record in said cause, to wit : 


JOSEPH TEAL et al. against Joun S. Binby. 


This day come the parties, by their attorneys; and the motion for 
a new trial having been duly called for hearing, the same is argued 
by counsel and submitted ; and thereupon, on “consideration of the 
premises, the court doth deny the same. Leave till first Monday in 
April to file bill of exception is given plaintiffs. 


Afterwards, at an adjourned day of the regular October term, 1882, 
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of said court, and on the 2nd day of April, A. D. 1883, the follow- 
ing entry appears of record in said cause, to wit: . 


JOSEPH TEAL et al. against Joun S. Brey. 


Come again said parties; and plaintiffs’ counsel having prepared 
their bill of exceptions herein, and tendered the same ten days since 
to defendant’s counsel for their examination, and defendant’s 

Od counsel desiring further time for that purpose, it is ordered 
by the court, by the consent of both parties, that the further 


consideration of said bill be, and the same is, postponed to the first 


day of the next term of this court. 


Afterwards, at the regular May term, 1883, of said court, and on 
the 21st day of May, A. D. 1883, the following entry appears of rec- 
ord in said cause, to wit: 


JOSEPH TEAL e¢ al. against Joun S. Brey. 


Again come the parties to the above-entitled cause, by their re- 
spective counsel; and thereupon said plaintiffs again present their 
bill of exceptions herein, and pray the court to sign the same, and 
make them a part of the record herein. Whereupon defendant’s 
counsel ask the court for further time to examine said bill, and on 
the application of defendant’s counsel, and by consent of parties, it 
is ordered by the court that the further consideration of said bill of 
exceptions in said cause be, and the same is hereby, continued until 
June 18th, 1883. 


Afterwards, at an adjourned day of the regular May term, 1883, 
of said court, and on the 30th day of June, A. D. 18838, the following 
entry appears of record in said cause, to wit: 


e 


Ce 


8 JOSEPH TEAL et al. against JOHN S. BILBy. 


This day come the parties, by their attorneys; whereupon defend- 
ant’s objections to the bill of exceptions of plaintiffs are presented 
40 the court, and the hearing thereof progressed ; and, not being con- 
cluded at the hour of adjournment, the further hearing and consid- 
eration of the same is postponed until the first Monday in August 
next. 

Afterwards, at an adjourned day of the regular May term, 1888, 
of said court, and on the 7th day of August, A. D. 1883, the follow- 
ing entry appears of record in said cause, to wit: 

Jos—ePH TEAL et al. against Jonn 8S. BILBY. 


It is ordered by the court that the hearing of the objections to 
plaintiffs’ bill of exceptions be continued until the next term of this 
court. | 


Afterwards, at an adjourned’ day of the regular October term, 
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1883, of said court, and on the 25th day of February, A. D. 1884, the 
following entry appears of record in said cause, to wit: 


39 JOSEPH TEAL et al. against Jonn S. BILBy. 


This day came the parties, by their attorneys, and the objections 
to the bill of exceptions being called for hearing, the argument 
thereof by counsel progressed; and, not being concluded at the hour 
of adjournment, it is postponed till to-morrow morning. 


Afterwards, at an adjourned day of the regular October term, 
1883, of said court, and on the 27th day of February, A. D. 1854, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against JOHN S. Bitpy. 


Now again come the parties, by their attorneys; whereupon the 
argument of the objections to the bill of exceptions is proceeded 
with ; and, not being concluded at the hour of adjournment, is post- 
poned till to-morrow morning. 


Afterwards, at an adjourned day of the regular October term, 
1883, of said court, and on the 28th day of February, A. D. 1884, 
the following entry appears of record in said cause, to wit: 


40 JOSEPH TEAL et al. against JoHN S. Binby. 


Now again come the parties, by their respective attorneys ; where- 
upon the argument of the objections to the bill of exceptions pro- 
gressed ; and, being concluded, said objections are submitted to the 
court. 


Afterwards, at an adjourned day of the regular October term, 
1883, of said court, and on the 7th day of April, A. D. 1884, the 
following entry appears of record in said cause, to wit: 


JOSEPH TEAL e¢ al. against Joun 8S. Bitsy. 


Upon motion of plaintiffs, and by consent of counsel for defend- 
ant, it is ordered that the further hearing of objections to the bill 
of exceptions be continued till next term. 


Afterwards, at an adjourned day of the regular May term, 1884, 
of said court, and on the 16th day of June, A. D. 1884, the tollow- 
ing entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against Joun S. Bripy. 


4] This day come the parties, by their attorneys, and the bill 
of exceptions of plaintiffs being again presented to the court, 

the same are signed and sealed by the judge and ordered to be made 

a part of the record herein; and thereupon said bill of exceptions 

is filed. 

Said bill of exceptions is in words and figures as follows, to wit: 


— 
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42 Bill of Exceptions. 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri, at the October Term, A. D. 
1882. 


JOSEPH TrAaL, HENry CoLeEMAN, JoHN Y. Topp, and 
JOHN T. Storrs, Copartners, doing business under = 
firm name of Joseph Teal & Co., Plaintiffs, No. 409. 
against 
JoHN S. Binpy, Defendant. 


Be it remembered that this cause came on to be heard at this term, 
held on the — day of December, A. D. 1882, before the Honorable 
Arnold Krekel, judge of said court, and a jury. 

Thereupon said court, at plaintiffs’ request, consolidated this action 
with action No. 405, between same plaintiffs and defendant, for the 
purpose of trial, and said causes were tried before the same jury and 
on the same evidence, which was submitted for the purpose of the 
trial of both of said causes, and upon the same instructions given 
to the jury on both of said causes. 

Thereupon plaintiffs, to maintain the issues on their part, intro- 
duced evidence tending to prove the following facts: 


43 I. 


The plaintiffs, as copartners, were the owners of three thousand 
and seven head of good graded American cattle, in good condition 
and fine health, in the county of Wasco, State of Oregon, in the 
month of June, 1880; that these cattle were from two to eight years 
old, 325 being long 2 years old, but the greater portion being from 
four to five years old, all steers, except about sixty speyed cows ; and 
that said plaintiffs, as such partners, were interested in the cattle as 
follows: Joseph Teal, one-third; Henry Coleman, one-third; and 
John Y. Todd and John T. Storrs, one-third. 

That on the tenth and fourteenth days of June, 1880, said cattle 
were started by plaintiffs from Prineville and the Des Chuttes river, 
in Wasco county, Oregon, in two herds, of about fifteen hundred 
head each, one under the charge of Coleman, and the other under 
Todd, to be driven across the plains eastward to a shipping point 
in Wyoming Territory, on the Union Pacific railway, and that they 
commenced arriving at Sheep creek, twenty miles northwest of Rock 
Creek station, on that railway, about the third day of October, 1880, 
in good condition, but thin in flesh. 

That said cattle had traveled a distance of about thirteen hundred 
and sixty miles, and had been driven on the trail an average of 
from eight to twelve miles per day, the herds at times mingling 

together, but kept separate on the drive for the purpose of 
44 grass and water; that during the time they were on the 

journey the cattle had usually good grass, such as the country 
afforded, and plenty of water on the route, except that at one time 
in the sand hills, near the foot of the Three Teton Mountains, they 
were from one morning until the next morning without water. 


bo 


2 JOSEPH TEAL ET ALS. VS. JOHN 35S. BILBY. 
( 


That in connection with these two herds there was a drag band‘ 
composed of Jame cattle, and consisting of such cattle of the two 
herds as were disabled from traveling with them from time to time 
on the route, and that this drag band of lame and disabled cattle 
amounted at the time of the arrival of the cattle at Rock Creek sta- 
tion to between two and three hundred head. 

That said cattle remained at and in the vicinity of Sheep Creek 
Valley, with plenty of water and fair grass, while there, awaiting 
cars for shipment at Rock Creek station, and that as soon as practi- 
cable after the arrival of the cattle they were put on board cars and 
shipped to Council Bluffs, in the State of Iowa, between the 14th 
day of October and the 10th day of November, A. D. 1880. 

That the first shipment was made October 14th, 1880, of about 
three hundred and seventy-nine of these cattle from Rock Creek 
station to Council Bluffs, on cars over the Union Pacific railway, a 
distance of about seven hundred miles, and that these cattle arrived 

at Council Bluffs on the 17th day of October, 1880; that this 
45 first shipment averaged with the balance of the herd in age, 
weight, health, and condition at the time of shipment, and 
were in good healthy condition, but thin in flesh, and that they 
were stoppe .d, unloaded from the cars, fed, watered, and rested from 
twelve to tw enty- -four hours at North Platte city, on the Platte river, 
on the route from Rock Creek station to Council Bluffs, as were all 
the other shipments of the herd made from same point to Council 
Bluffs. That there were from sixteen to nineteen cattle placed in 
each car of the various shipments, with two men in charge of the 
‘attle for the owners on each train; the trains all stopped ‘at North 
Platte city, and the cattle unloaded, watered, and fed, and rested 
from twelve to twenty-four hours, sent on to Council Bluffs, and 
there unloaded at the Union Stock Yards, and watered and fed im- 
mediately on arrival. 

That after the first train load of these cattle had been received at 
the stock yards at Council Bluffs they were seen and examined by 
defendant Bilby at that place. That defendant was introduced to 
Joseph N. Teal, a son of one of the plaintiffs, by Mr. A. V. Bass, of 
the tirm of Rosenbaum, Bass & Co., stock commission merchants, at 
Council Bluffs, and agents for plaintiffs, in handling their cattle, 
and was represented to plaintiffs as a large farmer and stock-feeder 
from Missouri, who owned large bodies of land and thousands of 

bushels of grain and good pastures, and had experience and 
46 success 1 feeding western Oregon cattle, similar to those of 

Teal & Co., and was seeking either to buy cattle or to arrange 
about feeding them for the owners. 

Upon examination of this first load of Teal & ‘Co.’s cattle defend- 
ant was satisfied with them, and so expresse:t himself, and thereupon 
negotiations were entered into between defendant and Joseph N. 
Te: al, for plaintiffs, for defendant to feed fifteen hundred of these 
cattle for plaintiffs, the first shipment to be a sample lot of what was 
to follow, and to save aye Mr. A. V. Bass was made judge of the 
cattle. 

At this time, and before the final execution of the contract, de- 
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fendant knew and was informed by the plaintiffs of the manner in 
which the cattle had been handled on the trip from Oregon to Council 
Bluffs, and that they had passed through at and in the vicinity of 
Rock Creek station, and the treatment they had received before ship- 
ment. 

Afterwards, and on the 3d day of November, 1880, at Council 
Bluffs, plaintiffs and defendant entered into written contract of that 
date, which is 1n words and figures as follows, to wit: 


“This contract, entered on this day, November 3d, 1880, by and 
between J. Teal & Co., of Portland, Multnomah county, Oregon, of 
the first part, and John S. Bilby, of Fairview, Nodaway county, 

Missouri, of the second part, is as follows : 
47 J. Teal & Co. to weigh fifteen hundred (1,500) cattle at the 
transfer stock yards, Council Bluffs, Iowa, after feeding, 
watering, and then shrinking twelve hours, to be delivered to John 
S. Bilby, at Dawsonville, Missouri; said cattle to be fed, watered, 
weighed, and handled by Rosenbaum, Bass & Co., transfer stock 
yards, Council Bluffs, Iowa. The cattle to be delivered to John S. 
Bilby shall be the same that J. Teal & Co. drove this year from 
Wasco county, Oregon, to Rock Creek, Wyoming Territory, branded 
with “T” on the left side, similar in age, flesh, and quality toa 
train load that arrived at Council Bluffs, Tow a, on Sunday, October 
the 17th, 1880, Mr. Bass, of the firm of Rosenbaum, Bass & Co., to 
be the judge of cattle arriving, whether or not they are an average 
lot with the train load which arrived on Sunday, October 17th, 
1880. If any train of cattle shall arrive prior to twelve o’clock, m. 
they shall be taken off feed and water the same evening of the day 
of arrival at seven o’clock, p. m.; if they shall arrive after twelve 
o'clock, m. they shall be shut off of feed and water at seven o’clock 
p.m. of the following day. Said John 8S. Bilby agrees to take these 
cattle and winter them well on hay, straw, and stock fields, until 
grass comes. To be kept in enclosed pastures on good grass until 
the 15th of August, 1881, after which date, on reach and ever Vv 
48 day, they shall be fed ali the corn they will eat until delivered 
to J. Teal & Co. John S§. Bilby agrees to deliver the same 
cattle at Dawsonville, Missour!, after w eighing them at the nearest 
scales, to any feed lot, where each bunch of cattle may feed, after a 
twelve hours’ shrink, such shrink to be within the same hours as 
when the cattle were first weighed and delivered. Cattle to be 
shrunk between seven in the evening and seven in the morning. 
In case J. Teal & Co. shall not take the entire bunch as fed in any 
one yard, they shall come and make selections of such cattle as they 
wish to cut out, from two to five days prior to the day of weighing. 
Said cattle to be weighed and delivered in lots of from one hundred 
and seventy-five (175), to two hundred and twenty-five (225), between 
the fifteenth day of October, 1881, and the first day of December, 
1881, by giving ten days’ notice, either by telegraph, letter, or in 
person, at “the option of J. Teal & Co., agreeing to pay ‘five cents per 
pound ‘for all increase of wei ights, from time of w eighing to Bilby, 
to time of reweighing back to ‘J. T ‘eal & Co. They further agreeing 
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to advance one thousand (1,000) dollars to John §8. Bilby on the 
first day of September, 1881, to be applied to payment of weights 
added to cattle on last delivery, John J. Bilby to be responsible for 
all cattle lost, strayed, or stolen, and for any dying through the 
neglect or carelessness of the said John S. Bilby. Any dyi ing through 

causes which are unavoidable shall be shared thus: J. Teal 
49 & Co. to bear the loss of the steer,and John S. Bilby the feed. 

If any steers die, John S. Bilby shall preserve the hide as 
evidence of death, and the ears if there are any ear-marks. It is 
further agreed that if the said John S. Bilby shall pay the freight 
on said cattle from Council Bluffs to Dawsonville, Missouri, he shall 
be allowed ten per cent. interest on said sum, and the amount to be 
paid on the delivery of cattle to said J. Teal & Co. The said John 
S. Bilby agrees that if said cattle remain in his possession until De- 
cem ber Ist, 1881, that he shall so feed and care for them, that will 
increase four hundred and fifty (450) pounds each on an average. 

(Signed) JOSEPH TEAL & CO. 

JOHN 8S. BILBY. 
JOHN N. BALDWIN, Witness. 


At the time of the final execution of this contract by the parties 
thereto all of the cattle received by defendant under it were at Council 
Bluffs, were seen and examined by defendant, and he expressed 
himself to plaintiffs and to Mr. A. V. Bass well satisfied and pleased 
with them. 

At the time of the signing of the contract by the parties thereto, 
defendant, at plaintiffs’ request, and in order to obtain their assent 

and signatures thereto, executed to plaintiffs a bill of sale 
50 of the cattle to be delivered to defendant, which is in words 
and figures as follows, to wit: 

Know all men by these presents, that I, John S. Bilby, of Noda- 
way county, and State of Missouri, of the first part, for and in con- 
sideration of the sum of forty-five thousand (45,000) dollars, lawful 
money of the United States, to be paid to J. Teal & Co., of Portland, 
in the county of Multnomah, State of Oregon, second part, the receipt 
whereof is hereby acknowledged, have bargained and sold, and by 
these presents do grant and convey unto the said party of the second 
part, their executors, administrators, and assigns, the following-de- 
scribed property now in his possession, to wit: Fifteen hundred 
(1,500) head of steers, from two to five years old, branded with “T” 
on the left side; to have and to hold thé same unto the said party of 
the second part, their executors, administrators, and assigns, forever 
and I do for my heirs, executors, and administrators covenant and 
agree to and with the said party of the second part, their executors, 
administrators, and assigns, to warrant and defend the sale of said 
property, goods, and chattels, hereby made unto the said party of 
the second part, their executors, administrators, and assigns, against 
all and every person and persons whomsoever. 

In witness whereof, I have have hereunto set my hand, this third 
day of November, A. D. 1880. 

JOHN 8S. BILBY. 


of 
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ol STATE OF low4, . 
Pottawattomi County, 


On this third day of November, 1880, before me, a notary public, 
within and for said county, personally came John S. Bilby, person- 
ally known to me to be the identical person whose name is affixed 
to the above instrument as grantor, and acknowledged the executioy 
of the same to be his voluntary act and deed for the purpose therein 
expressed. Witness my hand and notarial seal. 

[SEAL. ] JOHN N. BALDWIN, 
Notary Public. 


Plaintiffs’ attorneys, upon reading bill of sale, stated that they 
introduced it as a part of this transaction, and to show that defend- 
ant was not the owner of the cattle. 

Of the cattle mentioned in the contract there were received at 
the Union Stock Yards, at Council Bluffs, from Rock Creek station, 
over the Union Pacifie railroad, November Ist, 1880, sixteen cars 


containing 340 head, and fifteen cars containing 309 head; Novem- 


ber 2nd, 1880, eight cars containing 170 head, and November third, 
twenty cars containing 441 head, and nineteen cars containing 414 
head. Of the eattle in these shipments five died in transportation 
from Rock Creek to Council Bluffs, and their carcasses were brought 
to Council Bluffs in the same cars they were shipped. 
O2 The evidence tended to show that the defendant was pres- 
entat Council Bluffs, and about the stock yards, in the regard to 
the contract, for the feeding of these cattle, at the time of the receipt 
of these cattle at the stock yards in Council Bluffs. Defendant was 
present at the time of the receipt of these cattle at the stock yards 
at Council Bluffs. They were placed in different ‘pens there, and 
were well fed and watered in the stock vards while remaining 
there, the same as the cattle are that come and stay there any length 
of time, and were at the times of such arrival in age and quality 
and condition and having the same brand as the sample train load 
mentioned in the contract as arriving October 17th, 1880. About 
thirteen hundred of these cattle were seen and examined by Mr. A. 
V. Bass, of the firm of Rosenbaum, Bass & Co., of the transfer steck 
yards at Council Bluffs, mentioned in the contract, as they arrived 
there, and were judged by him to be an average lot with the train 
load of October 17th, 1880, as to age and grade, but were thinner in 
flesh. 

Of these cattle there were weighed at Council Bluffs, by said 
Bass to defendant, under the contract in evidence, one thousand 
head, November 4th, 1880; three hundred November 5th, 1880, and 
two hundred Novy. 6th, 1880, making in all fifteen hundred head of 
cattle, and averaging nine hundred and fifty pounds per head, de- - 

livered to defendant Bilby under the contract of November 
53 3rd, 1880. Mr. Bilby was present at the weighing of the cattle, 
and assisted in weighing them, and expressed himself satis- 
fied with them. The cattle thus weighed to defendant Bilby and 
received by him were all branded “T” on the left side; were a part 
of the Oregon trail of J. Teal & Co.; were selected from the ship- 
4—970 
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ments by plaintiffs, who endeavored to give defendant the best of 
the cattle, in order that the best cattle could be put out to feed, and 
all were taken off feed and water at Counail Bluffs and shrunk be- 
fore weighing, in pursuance of the terms of the contract between 
plaintiffs and defendant. 

After these fifteen hundred head of the Oregon trail cattle of plain- 
tiffs had been weighed, they were, on the 4th, 5th, and 6th days of 
November, 1880, placed on the cars at Council Blufts, and shipped 
on the Wabash, St. Louis and Pacific railway to defendant at 
Dawsonville, Missouri, a distance of eighty miles. The freight 
on these cattle from Council Bluffs to Dawsonville, amounting to 
$1,169.50, was, at the instance and request of plaintiffs, paid by de- 
fendant to the railroad company. That the “drag-band” of the 
Teal & Co. herd, consisting of two hundred and seventy-seven head, 
arrived at Council Bluffs from Rock Creek station November 12th, 
after the cattle delivered to Bilby had been shipped to Dawsonville, 
and none of them were included in the Bilby eattle or delivered to 

him, but all were otherwise disposed of by plaintiffs. 
o4 2. Plaintifis further introduced evidence tending to prove 
that these fifteen hundred eattle arrived at Dawsonville, Mis- 
sourl, on cars, as follows: Forty-nine cars November 4th, 1880, at 7.50 
p.m., 9 p. m.,and 10 p. m.; fifteen cars November 5th, 1880, at 8 p. 
m., and ten cars November 6th at 9 p.m., without having either 
food or water on the trip from Council Blutts to Dawsonville. 

That the cattle were unloaded after arrival, and crowded into in- 
sufficient stock pens and lanes, and remained without food or water 
until taken away. 

That the cattle were divided into two herds by defendant, and 
about eleven hundred of them were driven away the next days after 
arrival, without food or water, to the open prairie, a distance of one 
and a half miles west of Dawsonville, and placed on an unenclosed 
piece of ground, which had been grazed down by neighboring cat- 
tle, and were permitted to remain there without food or water for 
two days and nights, when they were driven South, kept on an open 
prairie without food or water that night, and then driven to a large 
pasture and stock field on the Nodaway river. 

That the remaining four hundred were unloaded at Dawsonville 
and kept in the stock pens and lane without food or water thirty-six 
hours, while they were branded by John Wishard for defendant, and 

then driven West and taken and placed in grass pasture. 
dD That each of said herds were kept by defendant and his 

employés upon insufficient food, and were not well wintered 
upon hay, straw, and stock fields by defendant ; that said cattle suf- 
fered for want of food and water during the months of November 
and December, 1880, and January, February, and March, 1881; that 
at no time did they have sufficient hay or straw for food for more 
than a few days at a time, and that for the greater portion of said 
months they had neither hay nor straw, but were kept upon corn- 
stalks, and stubble fields, and dry, dead grass pastures after such 
fields and pastures. had been eaten bare of fhod for the cattle, and 
that they were during said months, for a we¢k to ten days at a time, 
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in such stock fields and pastures in a starving condition, thin in 
flesh, and many dying for want of food and water; that at no time 
were said cattle sheitered or protected from the stormy or severe 
cold weather of the winter of 1880 and 1881, and that some died 
from exposure to snow storms; that in the various fields in which 
the cattle were held during the winter the stocks were eaten down 
until the stubs were not more than a foot or two feet high, and bare 
of blades and husks; that the grass, weeds, and vegetable growth of 
every description were cleaned off by the cattle until the fields were 
perfectly bare; that the cattle on different occasions broke from their 

enclosure, and over fences and into adjoining corn-fields, for 
ob food, and that some of them died from overeating in such 

neighboring fields; that some of said cattle were drowned in 
Nodaway river, in defendant’s tields, by moving in the mud and 
water of the river In attempting to get water to drink, and that 
others died after moving in the mud at the springs in the enclosure 
when they went for water. 

That in the spring of 1881,and in the month of April, before the 
wild grass had grown upon the prairie suffeient for food for the 
cattle, they were placed on unenclosed prairie range, and permitted 
to remain there without sufficient food or water until about the month 
of June, 1881, when said prairie was enclosed by defendant,and that 
in the summer of 1881 said eattle were held in the enclosures, which 
did not furnish sufficient grazing or water for the cattle. 

That said cattle were not fed all the corn thev could eat during 
the fall and winter of 1881; that defendant placed said cattle upon 
corn about the 15th day of August, 1881, and fed them partly green 
corn and stocks, and partly musty old corn, until corn matured that 


year; that said cattle were not full fed during the months of August, 


September, October, and November, 1881, by defendant on corn, and 

that on different occasions a portion of said cattle, in the fall of 

1881, broke from their enclosures into adjoining corn fields in search 

of food, and some of them weré killed by overeating in such adjoin- 
ing fields. 


~O7 That from want of sufficient hav, straw, and stock pasture, 


and from want of water in the winter of 1880 and 1881], as 
herein stated, and from want of proper care and attention to said 
-attle by defendant during the time they were in his possession, 
one hundred and fifty head of said cattle died. 

The plaintiff Coleman resided with defendant from on or about 
the 5th of December, 1880, up to the time of that last shipment, and 
continued to live with him and to look after the cattle in defendant’s 
-are until the March following; after that time he remained on de- 
fendant’s premises, and boarded with one of his tenants; he was 
until on or about the middle of September at all times with mlaintiffs’ 
cattle. : . 

While the plaintiff Coleman resided with the defendant he was 
furnished a horse by the latter, which he could and did use to ride 
over defendant’s premises to look after the cattle in charge of the 
defendant and his emplovees. 

The plaintiff Coleman did from time to time assist the defendant 
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and his agents and employees in moving the cattle about defendant’s 
premises during the winter, and took immediate charge of four hun- 
dred of them under defendant, and with these cattle so under his 
charge there were at least two hundred of defendant’s cattle, includ- 
ing cows and calves, and while they were so under his charge the 
said Bilby lost one cow, while giving birth to a calf, and no others, 
and several. of plaintiffs’ died; the said Coleman had such 
58 charge of them for at least one month, beginning December, 
10th, 1880. 

400 of the cattle delivered into the custody of Wishard were 
kepton another part of defendant’s premises by Wishard for defendant. 
These cattle the plaintiff Coleman did not visit for the purpose of 
ascertaining the care and treatment they were receiving at the hands 
of Wishard for Bilby until on or about the 11th or 12th of January, 
1881. He did not visit them again and examine as to their care and 
treatment by Wishard until nearly a month later. 

The plaintiff Coleman was a well-to-do and experienced cattle man 
who had been engaged in the business of handling and selling cattle 
for a great many years previous to the time plaintiffs entered into 
the contract with defendant. 


O. 


That on the Ist day of September, 1881, plaintiffs, in accordance 
with the terms of said written contract, paid to defendant the sum 
of one thousand dollars mm cash, for which defendant gave a receipt, 
endorsed by defendant, on said contract, which is in words and fig- 
ures as follows, to-wit: 


$1,000. Nopaway Country, Missourt, September 1st, 1871. 
Received from Joseph Teal & Co. the sum of one thousand dollars 


on the within contract. 
JOHN S. BILBY. 


Defendant also executed to plaintiffs at the time of said payment 
another receipt, as follows : : 
59 Nopaway County, Missouri, Sept. 1, 1881. 

Received of Joseph Teal & Co. the sum of one thousand 
dollars, on contract of December 3rd, 1880, same being endorsed on 
contract at this date. 

J. BILBY. 


That afterwards and before the first day of December, A. D. 1881, 
plaintiffs duly notified defendant that they would be ready to receive 
and demand the delivery of the fifteen hundred head of cattle ae- 
cording to the terms of the contract of date November 3rd, 1880, at 
Dawsonville, Nodaway county, on the first day of December, 1881. 

That in pursuance of said notice (5842) three hundred and forty- 
two cattle, the in the possession of said John Wishard, the sub- 
contractor of defendant, were weighed on the first day of December, 
1881, and that on the Ist and 2d days of December, 1881, (898) eight 
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hundred and ninety-eight of said cattle in possession of defendant 
were weighed, and the total weight of said (1,240) twelve hundred 
and forty head of cattle was 1,595,165 lbs., an average of 1,276 lbs. 
per head, which is an average gain of 3563 Ibs. per head, said 

rattle weighing at the time of their delivery to defendant an average 
of 950 Ibs. per head. 

That after said cattle were weighed the same were driven to Daw- 
sonville on the second and third days of December, 1881. The 
plaintiffs were present, ready to receive the cattle under the terms of 
said contract and demand at Dawsonville, December Ist, 1881. 
That after the 1,240 cattle had arrived at Dawsonville plaintiffs 
made another demand of defendant for the fifteen hundred head of 
cattle according to the contract to be delivered at Dawsonville, and 

notified defendant that they were ready to settle according to 
60 the contract, and demanded the production of the hides of such 

as had died, according to the terms of the contract, and that 
defendant refused to deliver any of the cattle to plaintiffs until he 
was paid for the number of pounds put on them by the care and 
feed of defendant, and claimed that he had preserved the hides of 
such as had died and had notified plaintiffs thereof. 

That said cattle remained at Dawsonville in defendant’s possession 
until the 7th day of December, 1881, and while in his possession 
were kept on insufficient food and water. That on the 7th day of 
December the United States marshal, under the writ of replevin, 
took from the possession of defendant twelve hundred and twenty- 
nine of said cattle and delivered them into the possession of plain- 
tiffs at Dawsonville, Missouri, from which place they were immedi- 
ately placed on board cars and sent to Chica igo, in the State of 
I}linois. 

That at the time said cattle were delivered at Dawsonville by de- 
fendant on said 2nd and 3rd days of December, 1881, said cattle 
were thin in flesh, were not good, fat cattle for beef, and were not 
worth as much as cattle similar in quality and condition, but weigh- 
ing fourteen hundred pounds, by one dollar and fifty cents per 
hundred pounds. 

Plaintiffs then introduced evidence tending to prove that said 
cattle were injured by reason of want of proper care and sufficient 
food and water from the time they were brought to Dawsonville, on 
the 2d and 3rd days of December, 1881, after being weighed, until 
they were taken by the United States marshal under the writ of re- 
plevin, on the 7th day of December, fifty cents per hundred pounds 

on each head. 
61 Plaintiffs then introduced evidence tending to prove that 
after said cattle had been taken by said marshal under said 
writ, said 1,229 head of cattle were well cared for, fed, and watered by 
plaintiffs until they were transferred by railroad on cars to Chicago, 
Ill., about the 10th day of December, 1881. 

Plaintiffs then introduced evidence tending to prove that there was 
no market for the sale of such a large lot of cattle as those taken by 
said marshal under said writ, at Dawsonville, Missouri, at the time 

said cattle remained there, in the month of December, 1881, so that 
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said cattle could be sold for their full value, or that said cattle could 
be sold or disposed of at Dawsonville at that time, except by dividing 
the herd and selecting the different grades for shipment as beef cattle, 
and for feeders of cattle therefrom, ‘and selling or disposing of the 
same in such lots and grades. 

4. Plaintiffs then offered to prove by deposition of Samuel Wood, 
duly taken and certified in said action, and by other competent and 
credible witnesses, that said cattle were received at Chicago on and 


about the 12th day of December, 1881,and were sold on the market. 


at the full market value of said cattle at the time, at from 3 & 3 to 4 

cents per pound, and that the total amount received by plaintiffs at 
Chicago for said cattle was $54,123.29, which was their full value at 
that time and place, and that Chicago was the nearest general 
market for said cattle to the town of Dawsonville. 


62 To which deposition and all testimony offered by plaintiffs 

to prove said facts, or either of them, defendant objected, and 
said ‘objections were by the court sustained ; and the court refused to 
allow plaintiffs to read said deposition or produce any such. testi- 
mony before the jury, and excluded the same from the Jury; to which 
action of the court in refusing to allow plaintiffs to read said deposi- 
tion or produce said testimony before the jury, plaintiffs av the time 
duly excepted and still except. 

Plaintiffs then further offered evidence tending to prove, by the 
deposition of said Samuel Wood,and by the depositions of other com- 
petent witnesses at Chicago, duly taken in said action, that said cattle 
were not in a good condition for beef cattle, but were too thin in 
flesh; that cattle of like quality, but w eighing fourteen hundred 
pounds, were worth more in the markets of Chie ago during the month 
of December, 1881, than the cattle of plaintiffs in the condition they 
were as to weight at that time, of two dollars and fifty cents per 
hundred pounds. 

Plaintiffs then introduced evidence tending to prove that on the 
first and second days of December, 1881, at Daw sonville, Missouri, 
said. fifteen hundred head of cattle, if they had been increased in 
weight four hundred and fifty pounds each, so as to weigh on an av- 
erage fourteen hundred pounds, would have been worth five and one- 
fourth cents per pound, and that the twelve hundred and twenty-nine 
head of cattle taken by the marshal were not worth as much at that 
time and place by one dollar and fifty cents per hundred pounds as 
if the same cattle had weighed fourteen hundred pounds per head, 

but that there was no market for such cattle at Dawsonville 
63 at that time, so that said cattle could be sold, or otherwise dis- 

posed of, excepting by dividing the same into lots and grades 
for shipment as beef cattle and as feeders. 

Defendant, to maintain the issues on his behalf, offered evidence 
tending to prove the following facts: 

1. That the Oregon trail cattle of plaintiffs arrived near Rock 
Creek station early in the month of October, 1880, very poor in flesh, 
and that they were held on the open range in the vicinity of Seven 
Miles Springs, northwest of Rock Creek station, and the Soda Lakes, 
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about 12 miles from Rock Creek. That there was very little grass 
in that vicinity, and water was very scarce. That there was no 
water there, except the springs, the water of which was alkali. That 
the water on Rock Creek was standing in holes—no running water 
in it—and that most of the holes were frozen solid, a few not. That 
the Teal cattle arrived late in the season, and after other herds had 
been on the ground. That the snow came at and in the vicinity of 
Rock Creek very early that fall, the first snow being about the 20th 
day of September, and that during the time the cattle remained 
there the weather was very severe, but-not very cold until the mid- 
dle of October. That for ten days previous to the latter part of 
October, was very snowy and stormy, and that the snow on the ground 
around Rock Creek where the eattle were herded was about four 
inches deep, «end that the thermometer at times ranged from 25 to 

30 degrees below zero. That the cattle, during the time they 
64 were held in the vicinity of Rock Cr eek, could get no water, 

except the alkali Water. That the range was bare of grass; 
the snow covered the ground; cattle could wet nothing to eat, and 
that they were exposed to the snow and storms and cold weather 
while in that vicinity. That the herders of plaintiffs were two white 
men and six or seven others, Indians, who did not understand herd- 
ing cattle. That the first shipment from Rock Creek was made Oct. 
14th, 1880, of twenty cars, eastward to Council Bluffs, and that these 
attle were stronger and in better health and flesh than those shipped 
afterwards. . That of the cattle that remained -after the first ship- 
ment, a portion had been held in the storms, and had been driven 
to Rock Creek -once for shipment, and back to Seven Miles Springs 
for want of cars. That these cattle were herded at Rock Creek be- 
fore shipment, kept in pens one night, turned out and held on the 
Divide, where there was no feed, and penned again at night, then 
drove back to Seven Miles Springs, and afterwards again brought to 
Rock Creek station and loaded on ears, about the last of October, 
1880. 

That some twelve to fifteen of the cattle died on the range be- 
tween Rock Creek and Soda Lakes, and that the cattle at the time 
of the shipment were very poor and weak, so that a number of them 
were down, and had to be prodded up to get them up, and that one 
died in loading on the cars. That the w ater on the 1 range was dam- 
aging to the cattle,and would have the effect of scouring ‘them, make 
them weak and sick, caused the hair to come off after they were de- 
livered to Bilby, and that the cattle would have a scabby appear- 

ance. That the cattle were not carefully and judiciously 
65 handled while at and in the vicinity of Rock Creek. That” 

they were herded by Indians, who handled them very roughly, 
and jammed them around and close-herded them, and that the cat- 
tle were damaged and injured while there by the treatment they had 
received, want of food and good water, exposure to storms and ex- 
treme cold weather, and from drinking the water strongly impreg- 
nated with alkali of Seven Miles Springs and Soda Lake. 

3. Defendant further, to maintain the issues on his part, introduced 
evidence tending to prove that the Oregon trail cattle of plaintiffs 
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commenced arriving on cars from Rock Creek station on the 17th 
day of October, 1880, and that there was one or two shipments be- 
tween that date and November Ist, before any of the ‘cattle which 
defendant received under the contract of November 3rd, 1880, had 
arrived at Council Bluffs. That of the shipment of cattle from which 
the fifteen hundred head delivered to defendant under said contract 
were taken there were a great many of them down in the cars on 
their arrival at Council Bluffs and a large number of them jammed 
and bruised and others dead in the cars. That the cattle down in 
the cars on arrival at Council Bluffs were so weak and exhausted 
from want of sufficient food and water that they had to be pulled 
out of the cars, and that cattle on arrival at Council Bluffs were ina 
poor condition as to flesh, and looked as if they had suffered from want 
of food and proper handling. That of the cattle that were down in 
the cars and others of these shipments, at least fifty died either in 

the cars or after they had been placed in the pens at the 
66 stock yards at Council Bluffs and their carcasses were sold by 

plaintiffs. And that others of these cattle were down in the 
yards and could not get up on account of weakness from want of 
food and water. 

That immediately on arrival the Teal cattle were given all the 
hay they could eat and all the water they could drink as other cat- 
tle coming in the yards, and that said cattle had all the hay they 
could eat and all the water they could drink while in the stock 
yards. That the 2,600 or 2,700 head of Teal & Co. cattle, at Council 
Bluffs, were fed 90,000 Ibs. of hay from Nov. Ist to Nov. 5th, 1880 ; 
that a portion of the first shipment of these cattle received by Bilby 
unounting to about five hundred were so fed and watered for three 
or four days, and that the cattle weighed more by reason thereof by 
between 25 & 50 Ibs. than they otherwise would have weighed if 
they bad been taken off feed and water the same day of arrival or 
the day thereafter, as provided by the contract ; that the cattle were 
not shrunk before weighing as provided by thecontract and this was 
unknown to the defendant and to.said Bass. That defendant did 
not examine the cattle on their arrival at Council Bluffs until after 
they were weighed, and that he had no personal knowledge of the 
manner they had been treated after arrival at Rock Creek station 
and before arrival at Council Bluffs, and was not informed thereof 
by plaintiffs at any time. 

That said A. V. Bass, mentioned in the contract as the judge of 
the cattle as to age, flesh, and quality, did not look after the matter 
of the selection of weight of the cattle, except as to the thir- 


67 teen hundred head which he delivered to defendant, although 


he knew of the weighing of the other two hundred head for 
the defendant. 

That said Bass did not know anything about how the cattle (de- 
livered to defendant under the contract) had been treated between 
October 17th and November Ist, 1880, at and in the vicinity of 
Rock Creek siation. 

Defendant introduced evidence tending to prove that the time A. 
VY. Bass undertook to act as judge between plaintiffs and defendant 
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as to the kind of cattle that plaintiffs should deliver to defendant 
under said contract, the firm of which the said A. V. Bass was a 
member was receiving a commission of fifty cents per head on each 
and every head of cattle delivered by the plaintiffs to defendant 
under said contract, which fact was unknown to defendant at the 
time of his receiving said cattle. 

That 1,300 head of said cattle were taken to Dawsonville by def’t on 
the cars about November 4th, 1880, and were in no better condition 
when shipped than when they arrived at Council Bluffs, except that 
they had been fully fed and watered. That in shipping the cattle 
on board the ears at Council Bluffs for Dawsonville, some of the eat- 
tle were so weak from want of proper feed and care,and others were 
not in a fit condition to ship at all, owing to their weak and debili- 
tated condition, and that on arrival of the cars at Dawsonville there 
was one of said cattle dead in the ears. 

The defendant introduced evidence tending to show that the agent 
of the plaintiff’ accompanied the cattle from Council Bluffs to Daw- 
sonville for the purpose of delivering the same at Dawsonville to 

the defendant, and also for the purpose of examining and 
6S ascertaining the fields of the defendant and his facilities for 
carrying out the contract for the keeping of the cattle. 

Defendant introduced. evidence tending to show that he was the 
owner of a large body of land consisting of about fourteen thousand 
(14,000) acres, and had abundance of pasturage, hay, straw, and stalk 
fields, and corn for carrying out the contract, and that the said land 
was well supplied with ood living water. 

Defendant introduced evidence tending to show that the agent of 
plaintiffs who accompanied the first thirteen hundred eattle was 
present at Dawsonville and superintended their unloading from the 
ears and delivery at that place to the defendant, and that the de- 
fendant then engaged a sufficient number of men to take charge of 
the cattle, and that they were unloaded as rapidly as possible. That 
upon their arrival at Dawsonville they were in a very weak condi- 
tion. That they were properly handled while there, and with cafe 
driven to defendant’s farm, a distance of about eight miles, having 
on the drive an abundance of food and water. 

Defendant introduced. evidence tending to prove that from the time 
the fifteen hundred cattle were received by the defendant at Dawson- 
ville, upon the time of the delivery at Dawsonville in Dezember, 
1881, they had been in charge of careful, prudent, and experienced 
feeders, being kept all the time in pastures and. feed-pens, and fed 
in accordance with the terms of the written contract and as the same 

was modified in December, 1880. 
69 Defendant further introduced evidence tending to prove 
that a part of the cattle delivered to the defendant by plain- 
tiffs were not a part of the herd which the sample lot belonged to, 
and that this fact was unknown to the defendant or his agent when 
said cattle was received and examined by the defendant Bilby at 
Dawsonville. 

4. Defendant, further to maintain the issues on his part, intro- 
duced evidence tending to prove that on the arrival of the fifteen 
o—970 
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hundred head of cattle, received by him. under the contract of No- 
vember 3rd, 1880, said cattle were in a feverish condition, were un- 
loaded as rapidly as possible from the cars, divided into herds, and 
driven carefully and slowly, and as soon thereafter as practical, from 
Dawsonvilie to pasture near Fairview, about eight miles distant, 
and that 1,100 head of them were turned on good grass pastures for 
a few days, and that such pasturing was best for the cattle, after 
which they were placed in stock fields, where they had access to straw 
stacks, hay, and good water. 

That the balance of the cattle were driven by Wishard slowly 
about ten miles southwest of Dawsonville and placed in a pasture 
field of wild and tame grass, with stacked hay, straw, and cornstalks, 
where they remained about four weeks, with plenty of feed and good 
water, and that thereafter they were placed upon stock pasture with 
hay, straw, and cornstalks. That in driving the cattle from Daw- 
sonville to the various pasture fields from five to ten of them died 
from, weakness and exhaustion, and within thirty days thereafter 
from twenty-five to thirty died in the fields from same causes, and 

that the cattle were in very poor condition, weak and thin, 
70 and did net improve upon the feed they were receiving. 
Defendant introduced evidence tending to prove that about 
four hundred of the defendant's cattle ran with the cattle received 
from plaintiffs, fed the same and received the same treatment, and 
that out of these two hundred only two died, and that the detend- 
ant sold a large number of his cattle in Chicago markets during 
winter of 1550 & 1881 as fatted beef cattle which had received pre- 
cisely the same care and feed as plaintiffs’; that plaintiff Coleman 
took charge himself of one of such shipments by defendant to Chi- 
caco. 

That defendant introduced evidence tending to prove that the 
three hundred head of cattle which arrived at Council Bluffs Octo- 
ber 17th, and referred to in the written contract as the sample lot, 
were a picked lot of younger and stronger cattle, and in better flesh 
than those which followed. The cattle afterwards received by Bilby 
were a mixed lot of cattle, whose ages ranged from two to eleven 
years, and that the cattle received by Bilby were remnants or tail- 
ings of the herd. 

That Teal & Co, had become indebted to Rosenbaum, Bass and 
Company, their commission merchants, in a considerable sum, and 
that they had previously sold all the cattle belonging to the herd 
driven by them from Oregon to Rock Creek and afterwards shipped 
to Council Bluffs which were available for sale. And that there 
were cattle delivered to the defendant at Dawsonville which did not 
belong to the herd from which the sample lot of October 17th, 1880, 
were taken, but that the plaintiffs had procured during the cold 

season preceeding November 1st certain other cattle at Chey- 
71 enne, Wyoming Territory, which they delivered to the de- 

fendant as part of the herd from which the sample lot had 
been selected, which fact was unknown to Bass and defendant. 

The defendant introduced evidence tending to show that the ap- 
pearance of the cattle, when they were delivered to him by the 
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plaintiffs, would not disclose the treatment they had received pre- 
viously, and that it required time to develop the evil effects of such 
treatment ; that although the cattle might appear to be very thin 
and weak, yet it would not be apparent that they were diseased ; 
on the contrary, experienced cattle men might well suppose that 
they would upon the treatment provided for in the contract soon 
recover their flesh and strength. 

He also introduced testimony tending to show not only the death 
of two hundred and sixty-eight of the cattle as aforesaid, but that 
as to many of the others that survived the winter of 1880 and 1881, 
although they were fed upon corn, all they could eat during the winter, 
they always presented a scabby appearance, and did not thrive from 
their food,and that when the spring came they were placed upon grass. 
They did not shed their hair, but were, in the language of a number 
of the witnesses “ stuck cattle.” 

And that upon an examination of the cattle it was considered by 
said Coleman and defendant that the cattle could not be wintered 
on hay, straw, and stock fields, and it was a few days thereafter 
finally agreed upon between Coleman and defendant that defendant 
should let the cattle into corn, and whatever time that they went 
into corn that winter should be deducted off of the corn feed next 

vear at the end of the next grain feeding, and that defendant 
72 should also be released from the stipulation of the written 

contract requiring him to increase the average weight of the 
‘attle four hundred and fifty pounds per head. 

Defendant introduced evidence tending to show that the time the 
defendant received the cattle from the plaintiffs to September Ist, 
1881, all the plaintiffs, except Coleman, were residing in the State of 
Oregon ; that the plaintiff Coleman accompanied these cattle from 
Oregon to Council Bluffs. That on the 4th of December the plain- 
tiff Coleman went to the defendant’s house and remained there for 
a period of fiftv-nine days, seeing these cattle every day, was familiar 
with the manner in which they were being fed, and assisted in tak- 
ing care of the same, having the use of the defendant’s horses for 
the purpose of riding over the fields and pastures to inspect the 
‘attle, and after the expiration of the fifty-nine days to the first of 
September, 1881, he remained on the defendant’s farm, boarding 
with one of the defendant’s tenants, where these cattle were being 
kept, and was familiar with the manner in which they were being 
fed and their treatment, and that during all that time, from the fourth 
day of December, 1880, to the Ist day of September, 1881, he made 
no complaint as to the treatment these cattle received from the de- 
fendant. . 

That on the Ist day of September, 1881, the plaintiffs paid the 
defendant one thousand (1,000) dollars for feeding said cattle, and 
that all of the two hundredand sixty-eight cattle excepting two had 
died prior to the said first of September ; and that it was through 
no fault or negligence of defendant that any of plaintiffs’ cattle 
died while in his care, but that they died through unavoidab!. 

“USCS. 2 
73 Defendant further introduced evidence tending to prove 
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that plaintiff Coleman had made statements thereafter to vari- 
ous witnesses on different occasions which tended to prove that the 
contract had been changed, as testified to by defendant. 

Defendant then introduced evidence tending to prove that Imme- 
diately after the said change and modifications of the written con- 
tract defendant placed said cattle in stock fields and corn-fields, 
which contained good corn in the ear, and that they were fed, except 
for a few days, from that time forth through and during the winter 
of 1880 and 1881 all the corn and feed that they would eat, but that 
many of said cattle were in such weak and exhausted condition from 
previous bad tratment before Bilby had received the cattle that a 
large number of them, amounting to two bundred and sixty-eight, 
died while in possession of Bilby. That said cattle were fed about 
seventy-five days during said winter of 1880 and 1881 on corn, and 
stock fields were placed in good grass pastures in the spring of 1881, 
after grass came in enclosed grass pastures on good grass, with plenty 
of water, until August the 15th, 1881, except a part of them for a 
short time were placed on prairie, where there was good grass‘and 
fencéd all around, except the road openings, and these were guarded, 
when the cattle were fed with all the corn they could eat until No- 
vember Ist, 1881. That on the 28th day of October, 1881, defend- 
ant served the plaintiffs with the following notice: 


To JosEPH TEAL, 
v4 Sirs: You will take notice that on Monday, the 31st day 

of October, 1881, I shall begin to weigh and complete the 
weighing as soon as practicable of the steers placed in my keeping 
under contract with you in the fall of 1880. Under and by virtue 
of said contract, as finally made, said steers were fed corn for two 
and one-half months in the fall of 1880, whereby your option under 
the same as to the time of receiving said steers expired on October 
Ist, 1881. 

I hold myself in readiness to deliver said steers after weighing to 
you at Dawsonville, Mo., in such numbers as you may desire, pur- 
suant to the terms of said contract, after payment being made to me 
of the interest the weights may prove I have in the same, together 
with the advanced freights thereon. 

Said weights will be made at Fairview, Nodaway county, Mo., and 
on my farm on section 5, township 65 of range 38, in Atchison 
county, Mo. 

JOHN 8S. BILBY. 


Fairview, Nodaway Co., Mo., October 25th, 1881. 


This was served at Council Blutts, Ia., on both Teal and Coleman 
on the 28th of October, ’81, by copy, by Jno. A. Wishard. 


That in pursuance of said notice at Fairview, and on said Ist day 
of November, 1881, defendant weighed said cattle, amounting to 
1,243 head, and that said 1,243 cattle weighed one million five hun- 
dred and fifty-three thousand three hundred and five pounds. The 
plaintiffs did not appear at said place to receive said cattle or com- 

ply with the terms of said notice. 
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75 That thereupon said cattle were turned into stock pasture 
fields and full fed until December 1st, 1881, on corn, and that 
the value of said corn so fed to them during that time was $9,420. 
That on the 15th day of November defendant received written 
notice from plaintiffs, demanding the cattle, under the written con- 
tract of November 3rd, 1880, to be weighed and delivered at Daw- 
sonville, December Ist, 1881. 
Said notice was in words and figures, as follows: 


“To Joun S. Bitsy: 

“ You are hereby notified that we will be ready to receive from 
you, on the 1st day of December, 1881, the cattle, consisting of fif- 
teen hundred head of steers belonging to us, and placed in your 
keeping under a written contract, dated November 3rd, 1880, and 
we hereby notify you that on said 1st day of December, 1881, we 
will demand said fifteen hundred head of ‘steers at your hands. 

“ November 15th, 1881. 

“TEAL & CO.” 


That in pursuance of said notice defendant commenced to weigh 
1,240 of said cattle, on the 1st and 2nd days of December, 1881, and 
that said 1,240 cattle -weighed at that time and place one million 
five hundred and eighty-four thousand one hundred and sixty-four 
pounds. 

Defendant introduced testimony further tending to prove that 
plaintiffs disturbed said cattle by building a fire near the pens where 
the cattle were held on the nights of November 30 and December 
Ist, 1881, just prior to the days when said cattle were to be weighed, 
and that by reason of such disturbance the weight of said cattle at 


_the same were weighed, on said first and second days of December, 


was reduced 25 to 50 Ibs. per head. 

76 Defendant further introduced testimony tending to prove 
that said cattle were shrunk before weighing, according to 
the terms of said written contract, and that after the same were 
weighed he offered to deliver them over to plaintiffs on the pay- 
ment in cash by plaintiffs of five cents per pound for all extra 
weight over and above nine hundred and fifty pounds per head, ac- 
cording to said weights of November Ist, 1881, and on the payment 
for the care and feed for the same from that time to December Ist, 
1881, and for the freights defendant had paid on said cattle from 
Council Bluffs, which payment plaintiffs:refused to make, and de- 

manded said cattle, to the number of fifteen hundred head. 
Défendant introduced evidence tending to prove that of the two 
hundred and sixty-eight cattle that died, defendant took off and pre- 
served the hides of all of them except seventeen. That defendants 
offered to take off the hides of these, they being frozen, plaintiff 
Coleman expressly stipulated that defendant need not take off their 
hides; that he knew they were dead, and that was all he wanted, 
and that in March, 1881, plaintiff Coleman agreed to count and re- 
ceive the hides defendant had taken off of the cattle, he then stat- 
ing he wished to market them, and defendant got them together for 
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that purpose, but plaintiff afterwards refused and neglected so to do. 
That defendant had two hundred and _ fifty-one (251) hides on his 
farm ready for counting, inspection, and receiving by plaintiffs. 
That in April, 1881, defendant tendered these hides to plaintiff Cole- 

man, and requested him to count, inspect, and receive them, 
763 ~=which he refused to do. That during the summer of 1881 

these hides rotted and became spoiled, without any fault on 
the part of the plaintiff. 

Defendant further introduced evidence tending to show that the 
market value of said cattle at Dawsonville on the first days of De- 
cember, 1881, was three and a half cents per pound to four cents per 
pound, and that the difference in value between the cattle at Daw- 
sonville, Mo., on said first day of December, 1881, which he had 
weighed and ready for delivery, and the same cattle weighing 1,400 
lbs., would not exceed fifty cents per hundred pounds. 

The defendant introduced evidence tending to show that there 
was a market for eattleat Dawsonville, Missouri ; that the surround- 
ing country for many miles was very productive and well inhabited, 
and a large portion of its population was devoting their time to the 
raising of cattle. That there was a number of cattle buyers at that 
place, and that the value of beef cattle at that place was the Chicago 
market price for the same kind of cattle, less freight and the ord!- 
nary shrinkage of cattle between those places, occasioned by their 
shipment. That in the summer of 1881 there was a large demand 
there for such cattle as those replevined by the plaintiffs from the 
defendant, for the reason that with the exception of a few of the 
cattle, which were described in the testimony of the witnesses as 
“ stuck cattle,” the others were in a fine condition to be taken and 
fed for fatted beef cattle, and that the cattle dealers in and around 
Dawsonville in that season of the year were buying cattle in Chicago, 
and other markets, and shipping them to Dawsonville for the pur- 

pose of selling them to parties in the surrounding country as 
7 feeders; that is to say, to be fed until they became fat beef 

cattle. That such cattle as those replevied by the plaintiffs 
would at that season of the year have brought more at Dawsonville, 
and couid have been sold to a greater*advantage to the cattle men 
in the surrounding country than they were afterwards sold in 
Chicago. 

Defendant also introduced evidence tending to show that the 
cattle were recklessly handled by the plaintiffs after they were de- 
livered into their possession by the marshal. 

That the commission men in Chicago who handled the cattle did 
not sell them to the best advantage, and that such cattle would have 
realized much more if they had been disposed of differently by the 
plaintiffs and their agents. 

Detendant introduced evidence tending to show that when he 
drove the cattle to Dawsonville, Missouri, he demanded of the plain- 
tiffs that they pay him for the food and care of the cattle while in 
his hands, and sney refused to allow him anything whatever at that 
time, or at any time. 

Defendant introduced evidence tending to show that the plain- 
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tiffs’ 1,500 cattle when delivered to him at Dawsonville, Missouri, 
were of the value of $26,400.00; that at the time the 1,232 head 
were taken from the defendant at said place by the marshal they 
were at least of the value of 62,832 dollars. That between the 1st 
of November, 1881, and the Ist of December, 1881, they ate 18,480 
bushels of corn. That corn was worth between the last said dates 
at plaintiffs’ premises between forty and fifty-eight cents per bushel. 
That plaintiffs ‘attle increased in weight between the last said dates 
15 and $ pounds each. 
78 Defendant also introduced evidence tending to show that 
plaintiffs’ cattle while in his care had eaten a great quantity 
of hay and straw, and during the summer and fall of 1881 had 
consumed the grass and pasture off of several thousand acres of 
land, and that at all times, while in his custody, they were herded, 
guarded, and fed by men employed by him to the number averaging 
between twenty-five and forty. 

Defendant further introduced evidence tending to prove that 
plaintiffs knew of the manner in which said cattle were handled 
while they were at Rock Creek station and vicinity in the month of 
October, 1880, and of the want of feed and water they had suffered 
from at that place, and the kind of water they had drunk at Rock 
Creek Valley and Soda Lakes, and of the severe, stormy, and ex- 
treme cold weather prevailing there at that ‘time, and of the death 
of a portion of said cattle from such exposure, want of care, and food 
and bad water while in that vicinity, and of the delays sin shipment of 
said cattle; and that defendant and said Bass were not informed by 
plaintiffs of any of said facts, or that defendant or said Bass 
knew anything thereof at the time defendant received said cattle 
under said contract, and that defendant at the time he received said 
cattle supposed they were of an average lot in age, flesh, and quality 
to the portion of said Teal & Co.’s herd which arrived at Council 
Bluffs on the 17th day of October, 1880; that the cattle of the sam- 
ple lot received Oct. 17th, 1880, weighed on an average one thou- 
sand and one pounds, and that the thirteen hundred head _re- 

ceived by defendant under his contract weighed 1,250,390 
79 Ibs., an average of 950 Ibs. and a fraction, and that the two 

hundred head of said cattle weighed to defendant with the 
1,000 head, weighed 174,650 lbs., an average of 837 Ibs. and a frac- 
tion. 

Defendant further introduced evidence tending to prove that while 
defendant had said cattle at Dawsonville ready for delivery to plain- 
tiffs from the 2nd to the 7th days of December, 1881, the defendant 
expected two hundred dollars for feeding said cattle, and that de- 
fendant had said cattle fed and watered regularly. 

Defendant introduced evidence showing that he paid railroad 
freight on said 1,500 head of cattle from “Council Bluffs, Iowa, to 
Dawsonville, Missouri, at different times from November 4th to 7th, 
1880, to the amount of $1,169.50. 

Defendant introduces evidence tending to prove that none of the 
1,500 cattle received by him from plaintiffs were lost, stolen, or 
strayed. 3 ie 
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Defendant also introduced evidence tending to prove that prior to 
the ist day of December, 1881, that the plaintiffs had entered into 
an agreement with Wood Bros., cattle commission men, of Chicago, 
Ill., to turn said cattle over to them upon their, the said Wood 
Bros., furnishing a replevin bond to enable the plaintiffs to replevy 
said cattle at Dawsonville, and that said cattle, when replevined at 
Dawsonville, were then and there turned over to an agent of Wood 
Bros., who was there for the purpose of receiving them, and that 
thereafter the plaintiffs had no control over said cattle or their 

sale. 
SO Plaintiffs, in rebuttal, offered evidence tending to prove 

that the Oregon trail exttle of plaintiffs, while at and in the 
vicinity of Rock Creek station, in Wyoming, weré carefully handled 
and did not suffer, and were not injured from the use of alkali 
water in the Seven Miles Springs and Soda Lakes. That said water 
was of good quality, and used by all the stockmen for their cattle. 
Bringing Western cattle over the trail and resting them there, and 
had’ been so used by the herds for years, and amounting to many 
thousands of cattle that had been driven to that vicinity in the fall 
of 1880 without injury to them, but, on the contrary, that said water 
was wholesome. That Western cattle were used to drinking that 
kind of water, and that alkali acted like salt on their stomachs, and 
the cattle could not thrive without jt. | 

Plaintiffs further introduced testimony tending to prove that of 
said 3,007 of the Oregon trail cattle of plaintiffs, including the drag 
band, there were shipped from Rock Creek to Council Blufts, arrived 
there and sold, or otherwise disposed of by plaintiffs, twenty-nine’ 
hundred and ninety-one head, including the fifteen hundred head of 
defendant, and that the average weight of all of said cattle was 944 
pounds per head, and that all of the cattle that died on shipment to 
Council Bluffs or were down in the cars were of the last shipment 
of the “ drag band,” except four or five. 

Plaintiffs further introduced evidence tending to prove that no 
change of the written contract of Nov. 3rd,1880, was made by plain- 

tiffs. 
8] Plaintiffs further introduced evidence tending to prove that 
defendant had made statements and admissions from time to 
time after said alleged change of contract tending to prove that said 
written contract was still in force, according to its terms, and that 
plaintiffs and defendant acted and operated under their said written 
contract. 

Plaintiffs further introduced evidence tending to prove that of the 
260 of said cattle which defendant claimed had died, twenty-six 
were sold by defendant at different times during the winter of 1880 
and spring and summer of 1881, and that others of the cattle were 
lost or unaccounted for. 

Plaintiffs further introduced testimony tending to show said cattle 
were not injured or damaged in any way by the fire which plain- 
titts caused to be built near the pens where the cattle were held on 
the nights of November 30th and December Ist, 1881; that they 
did not shrink any in weight from said cause. : 
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Plaintiffs further introduced testimony tending to prove that the 
general reputation of defendant in the neighborhood in 1 which he 
lived for truth and veracity, honesty, and fair dealing was bad, and 
that defendant was not to be believed under oath in a case where 
he had any — interest, and that defendant was a dishonest 
man anda aul. 

Plaintiffs reer introduced testimony tending to prove that de- 
fendant had not oftered or tendered to plaintiffs the hides of the 
dead cattle or any of them, and that the tender or offer of said 

hides was not waived by plaintifts. 
§2 Defendant then offered evidence tending to prove that his 
reputation for truth and veracity and fair de: aling in the neigh- 
borhood where he lived, and also where he was known. was good, 
and that the witness so testifving would believe him under oath in 


a matter in which he had a pecuniary interest, and that defendant + 


was an honest man, and not a raseal. 
This was all the evidence in the ease. 


Plaintiffs thereupon prayed the court, in writing, to charge the jury 
in their behalf, as follows: 

1. If Mr. Bass, the referee named in the contract which has been 
read in evidence,determined that the cattle delivered to and received 
by Bilby were, as to age, flesh, and quality, such as Bilby was to have 
under said contract, then Bilby i is bound by that determination, un- 
less it has been shown by the evidence that Bass, in passing upon 
the age, flesh, and quality of said cattle, was influenced by represen- 
tations made by plaintiffs as to their age, flesh, and quality, and that 
such representations were false. 

But the court, against plaintiffs’ objection, then and there refused 
to so charge the jury, as prayed for in said first instruction ; to 
which action of the court, in refusing to charge the jury as prayed 
for in said first instruction plaintiffs then and there at the time duly 
excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 
2. That although the jury may believe from the evidence 
o that the catule received by the defendant were, in fact, thinner 
in flesh than the lot which had arrived at Council Bluffs 
October 17, 1880, vet, if their condition as to flesh was known to 
defendant at the time he received them, and that, notwithstanding 
their condition as to flesh, he received them under said contract, it 
is too late now to complain. 


But the court then and there refused to so charge the jury, as re- 
quested in said second instruction ; to which action of the court in 
refusing to charge the Jury as prayed for in said second instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 
6—970 
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3. By the contract read in evidence the defendant undertoook to 
receive the cattle mentioned therein, and to winter them well on 
hay, straw, and stock fields until grass should come in the following 
spring, viz., to feed them well during the winter on hay, straw, and 
stocks, and keep them in enclosed pastures on good grass until 
August 15th, 1881, and thereafter feed them all the corn ‘they could 
eat on each and every day until delivered to plaintiffs; and that if 
said cattle remained in his possession until Dec. 1st, 1881, to so feed 
and care for them that their average weight should be increased 
four hundred and fifty pounds; and that plaintiffs were to pay de- 
fendant five cents per pound for their increased weight, and if the 
jury shall find from the evidence that the defendant did not feed 
and care for said cattle as he was to do by the said contract, and 

that, notwithstanding that said cattle remained with him 
84 until December Ist, 1881, he did not so feed and care for them 

that the average weight was increased four hundred and fifty 
pounds, then, under said contract, the defendant is not entitled to 
anything for feeding sald cattle. 


But the court then and ‘there refused to so charge the jury as re- 
quested in said third instruction; to which action of the court in 
refusing to charge the jury as pray ed for in said third instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury as follows: : 

4. By the written contract read in evidence the defendant was 
bound to account to and pay plaintiffs for each one of the cattle lost, 
strayed, or stolen, or which died through defendant’s neglect or care- 
lessness. 

But the court then and there refused to so charge the jury as re- 
quested in said 4th instruction; to which action of the court in 
refusing to charge the jury as pr ayed for in said fourth instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 


the jury further, as follows: 

5. The contract read in evidence, made November 3rd, 1880, in 
respect to the cattle in question, must control in this case, unless the 
same was thereafter modified or changed upon some new considera- 
tion; and if defendant relies upon a modification or change of the 
contract, the burden is upon him to show, by a preponderance of 
evidence, that such contract was modified or changed. 

85 But the court then and there refused to so charge the jury 

as requested in said fifth instruction ; to which action of the 
court in refusing to charge the jury as prayed for In said fifth in- 
struction plaintifis then and there’ at the time duly excepted, an] 
still except. 


Plaintifis thereupon further prayed the court, in writing, to charge 
the jury furth ., as follows: 
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The defendant, in his answer, claims that it was found that said 
‘attle could not be wintered on hay, straw, and stalks, and that the 
written contract which had been read in evidence was modified by 
an oral agreement, under which defendant says he was to put the 
cattle on corn at the time and feed them corn until they had suf- 
ficiently recovered from the injuries the cattle had received and had 
become sufficiently built up, so that those that survived could be fed 
on hay, straw, and cornstalks, and that the time they were so fed corn 
in the winter of 1880 and 1881 should be deducted from. the time 
they were to be fed corn during the summer and fall of 1881, and 
that all right plaintiffs had, under the written contract, to require 
defendant to so feed and care for said cattle that they w ould increase 
on an average four hundred and _ fifty pounds, should be and was 
waived; and if defendant relies on such modification of said con- 
tract as an excuse for pot complying with the written contract, it is 
incumbent upon him to satisfy the jury, by a preponderance of the 
evidence, that the contract was so modified, and in determining 
whether the contract was so modified and in determining whether 

the contract was so modified, the jury should take into con- 
S6 sideration the testimony in the case as to whether the cattle, 

up to the time said contract is said to have been modified, 
had been well fed on hay, straw, and stalks, and whether such feed 
had proven insufficient to sustain and keep said eattle, and whether 
defendant was able or prepared to feed them well on hay, straw, and 
stalks, and whether it was to the mutual advantage of the parties 
that they should be fed on corn and stalks instead of hay, straw, 
and stalks, and all the other evidence in the case. 


But the court then and there refused to so charge the jury as re- 
quested in said 6th instruction; to which action of the court in 
refusing to charge the Jury as prayed for in said 6th instruction 
pl intifis then and there at the time duly excepted, and still except. 


Plaintiffs thereupon prayed the court, in writing, to charge the 
jury further, as follows: 

If the defendant failed and neglected to feed and care for 
ple intiffs cattle in the manner he was to feed and care for them 
under the contract between plaintiffs and defendant, in force at that 
time, and during such time any of said cattle were lost through 
such negligence of defendant, then he is liable to plaintiffs for what 
said cattle would have been -worth at the time plaintiffs were en- 
titled to have them delivered to them under their contract; that 1s 
to say, on the Ist day of December, 1881. 


S7 But the court then and there refused to so charge the Jury 
as requested in said 7th instruction; to which action of the 
court in refusing to charge the jury as prayed for in said 7th 
Instruction plaintiffs at the time then and there duly excepted, and 
still except 
Plaintiffs thereupon further prayed the court, 1n writing, to charge 
the jury further, as follows: 
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9. It was the duty of the defendant under the written contract in 
evidence, if the same was not altered, to preserve the hides of all 
cattle which died while the cattle were in the custody of the de- 
fendant under said contract, until December Ist, 1881, and also the 
ear marks of all such dying as had earmarks. The hides and ears 


“if thus preserved, would, however, be evidence of the death of sue h 


cattle only, and not of the cause or manner of their death, nor 
would they show that any such cattle died from causes unavoidable 
on the part of the defendant. 

But if the jury believe from the evidence that said hides were not 
preserved by defendant for exhibition to plaintiffs December Ist, 
1881, and that such preservation and exhibition was not waived by 
any of the plaintiffs, then the burden is on the defendant to show 
to the satisfaction of the jury by a preponderence of evidence, both 
how many of said cattle died and that their deaths resulted from 
‘auses unavoidable on the part of defendant, and for all dying 
which are not accounted for defendant is responsible to plaintiffs. 


ar But the court then and there refused to so charge the Jury 

as requested in said 9th instruction; to which action of the 
court in refusing to charge the jury as prayed for in said 9th in- 
struction plaintiffs at the time then and there duly excepted, and 
still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 

10. In case No. 409 it is admitted by the pleadings that defendant 
received of plaintiffs the fifteen hundred head of cattle mentioned 
in the contract, fed and weighed at Council Bluffs, and delivered to 
defendant at Dawsonville, Missouri, in the manner stipulated in 
said contract. 

If, therefore, the Jury believe from the evidence that said written 
contract was never modified as to any of its terms by any oral con- 
tract subsequently entered into between plaintiffs and defendant, 
then, after the receipt of said cattle by defendant, if they were the 

same cattle as those which had been driven by pl: intiffs in the year 
1880 from Wasco county, Oregon, to Rock Creek, in. Wyoming Ter- 
ritory, and were similar in age, flesh and quality to a train load 
which arrived at Council Blufis, Iowa, Sunday, October 17th, 880; 
and if the jury further believe from the evidence that defendant 
failed or neglected to winter said cattle well on hay, straw, and 
stalk fields through the winter next ensuing the receipt of said 

cattle until grass came in the spring of 1881, and in other 


89 respects failed or neglected to care for said cattle as a man of 


ordinary experience and prudence would care for his own 
cattle of the same breed and kind through said wintea on like feed ; 
or if defendant, after grass came in the spring of 1881, failed or 
neglected to keep said cattle on good grass In an enclosed pasture 
for any period from that time until August 15th, 1881; or if de- 
fendant, for any portion of the time between August 15th and De- 
cember Ist, 1881, failed or neglected to feed said cattle all the corn 
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they could eat, then defendant is responsible to plaintiffs for all 
cattle which died in consequence of such neglect or failure. 

Defendant is also responsible absolutely for all of said cattle which 
were lost or which strayed or were stolen, whether through his neg- 
ligence or in any other way, and for all cattle which he purposely 
or accident-ly took and converted to his own use. 

Defendant is also Hable absolutely, without regard to his neglect 
or careless treatment of the cattle, for all loss to plaintiffs occasioned 
by the failure of defendant to so feed and care for the cattle which 
survived and were received by plaintiffs as to make them increase 
in weight each four hundred and fifty pounds, provided that in esti- 
mating damages in case 409 the jury will not take into considera- 
tion any loss by death or deterioration in weight or value of said 
cattle after December 1st, 1881. 


90 But the court then and there refused to so charge the Jury 

as requested in said 10th instruction ; to which action of the 
court in refusing to charge the jury as prayed for in said 10th in- 
struction plaintiffs at the time then and there duly excepted, and 
still except. | 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: , 


11. In estimating the damages, if any, to which the Jury may be- 
lieve from the evidence plaintiffs are entitled, in case 409, for cattle 
lost, straved, and stolen and taken and converted by defendant to 
his own use, and cattle which died through the neglect or careless- 
ness of the defendant, or of his agents or employees, while defend- 
ant kept said cattle, from the time he first received them until De- 
cember Ist, 1881, the jury will allow plaintiffs as the value of said 
‘attle what they would have been worth alive at Dawsonville, 
Missour’, December Ist, 1881, had they been increased in weight 
four hundred and fifty pounds on an average over and above what 
they averaged when defendant first received them. 


But the court then and there refused to so charge the jury as re- 
quested in said 11th instruction; to which action of the court in 
refusing to charge the jury as prayed for in said 11th instruction 
plaintiffs at the time then and there duly excepted, and still except 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 
91 In estimating the damage, if any, which the Jury may be- 
lieve from the evidence plaintiffs are entitled to, in case 409, 
under the written contract read in evidence, if they believe said 
contract was not altered by a subsequent oral agreement between 
plaintiffs and defendant, the jury will find the difference between 
what the cattle living and received by plaintiffs were worth at Daw- 
sonville, Missouri, December 1st, 1880, as weighed by defendant, less 
what the increased weight put on them was reasonably worth, and 
what said cattle would have been worth there, weighed in the 
manner specified in said written contract at said date, if they had 
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been increased in weight four hundred and fifty pounds each on an 
average above what they weighed when defendant first received 
them under said contract, less five cents per pound on their in- 
crease, and this difference, if in favor of plaintiffs, the Jury will 
allow them as part of their dam Ages. 

They will further ascertain from the evidence what number of 
the cattle received by defendant under said written contract were 
lost, strayed, and were stolen and converted by defendant to his own 
use, and what number died through the neglect or carelessness of 
defendant, or of his agents or employees, while said cattle were in 
defendant’s custody, under said contract, up to December Ist, 1581, 
and they will find what would have been the value of all such 
eattle at Dawsonville, Missouri, December Ist, 1851, had they at 

that time and place been delivered alive, and allow such 
92 value to plaintiffs as part of their damages. 


But the court then and there refused to instruct the jury as 
requested in said 12th instruction ; to which action of the court in 
refusing to charge the Jury as praved for in said 12th instruction 
plaintiffs at the time then and there duly excepted and still ex- 


cept. 


Plaintiffs thereupon prayed the court, in writing, the court to 
charge the jury further, as follows : 


15. The defendant in case-No. 409 in his answer sets up an oral 
agreement made and entered into by and between himself and the 
plaintiffs, on or about the 15th day of December, 1880, by which 
defendant claims that the written contract dated November ord, 
1880, read in evidence, was modified in this, that in conside1 ation 
of the bad condition of the cattle the time they were received by 
defendant under said written contract, and by reason of the bad 
treatment and injury done to them before they were received by de- 
fendant, it was agreed that defendant should, in the winter of 
1880 and 1881, feed corn to said cattle, and that the time during 
which he should so feed them corn should be deducted from the 
latter part of the time they were to be kept on full feed of corn 
under said written contract, and that defendant was to be discharged 
from his obligation under his written contract to increase their 

weight four hundred and fifty pounds each, on an average, 

93 if they were left in his custody until December Ist, 1881. 
The court instructs the jury that before they can believe 
in the existence of such new oral contract all its terms and condi- 
tions must be clearly established by a preponderance of evidence on 
the part of defendant. Such oral contract must also be founded 
upon some new and sufficient consideration, and if the jury believe 
from the evidence that the defendant after he first received said cat- 
tle failed to feed them on hay, straw, and stalk-fields as much as 
they could eat, as he bound himself to do, by said written contract, 
and otherwise failed to treat them with ordinary care and prudence, 
whereby the necessity to feed them corn was brought about by his 
own wrongful acts, or if he fed them corn merely to supply the de- 
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ficiency of the hay, straw, or stalks which he was to feed them, or if 
he fed them corn of his own volition, for any purpose, and without 
any express agreement between him and any of the plaintiffs to 
feed them corn with a view to change the manner or time of feed- 
ing them as fixed by said written contract, then, in either of these 
cases, the fact that defendant fed said cattle corn at different times 
during the winter of 1880 and 1881 would not afford a sufficient 
consideration for the alteration of said written contract, nor dis- 
charge defendant from his obligation to feed them corn as stipulated 
therein. 
But the court then and there refused to charge the Jury as 
94 requested in said 15th instruction; to which action of the 
court in refusing to charge the jury as prayed for in said 
15th instruction plaintiffs at the time then and there duly excepted, 
and still except. 


Plaintiffs thereupon further prayed the court,in writing, to charge 
the jury further, as follows: 


14. The jury are the sole judges of the weight of the evidenceand 
of the credibility of the witnesses, and may give to the testimony of 
every witness such weight as they deem it entitled to, and if they 
believe that any witness has willfully testified falsely to any ma- 
terial fact in controversy on the trial of this case, they are at liberty 
to discharge the whole of the testimony of such witness. 


But the court then and there refused to so charge the jury as re- 
quested in said 14th instruction ; to which action of the court in 
refusing to charge the jury as prayed for in said 14th instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintiff thereupon further praved the court, in writing, to charge 
the jury further, as follows: 

17. Should the jury find for the plaintiffs under the foregoing in- 
structions they may take into consideration the sum of one thousand 
dollars paid to defendant by plaintiffs on September Ist, 1881, in ar- 
riving at the amount of damages due to plaintiffs. 


95 But the court then [and] there refused to so charge the jury 

as requested in said 17th instruction ; to which action of the 
court in refusing to charge the Jury as prayed for in said 17th in- 
struction plaintiffs at the time then and there duly excepted, and 
still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: | 

18. Before the defendant can set up and oral agreement to alter 
the written contract read in evidence,and to avail him as an excuse 
for the non-performance of said written contract, he must not only 
clearly establish the existence and terms of such oral contract, but 
he must also show that he has duly performed all the terms and 
conditions thereof required to be performed on his part. He cannot 
violate it and then claim the benefit of it. aan 
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But the court then & there refused tocharge the Jury as requested 
in said 18th instruction; to which action of the court in refusing to 
charge the jury as prayed for in said 18th instruction plaintiffs at 
the time then and there duly excepted, and still except. 


96 The court thereupon charged the jury as follows: 


Let us,.in the first place, bring before our mind the several 
parties, plaintiffs and defendant to the suits. We find from the 
testimony in the cases that four gentlemen, Teal, Coleman, Todd, 
and Storrs, residing in the State of Oregon, In the spring of 1880, 
formed a copartnership for the purpose of drivi ing about 3,000 he id 
of cattle which they owned eastward, to dispose of them in such a 
manner as to them’ seemed best. The partner Teal seems to have 
kept in person and through his son a general supervision of these 
cattle, besides conducting. the financial concerns of the company. 
The partner Storrs took but little personal interest, while the part- 
ners, Coleman and Todd, had the actual control and handling of the 

cattle from the time they left Oregon until they arrived at Rock 
Creek, on the Union Pacific railro ad, in Wyoming Territory, from 
which place they were transported by rail to Council Bluffs. The 
monied interest which the several partners had in the venture were, 
Teal, one-third; Coleman, one-third; and the two partners, Todd 
and Storrs, one-third jointly. The partners, it appears, wefe buyers, 
drivers, and dealers in cattle. 

On the other hand, we have Bilby, residing near Fairview, in Nod- 
away county, in the State of Missouri. He isa farmer on a large 
scale, a raiser, feeder, and dealer in stock, a merchant, and having 
ample means to carry out the agreement he entered into with Teal 


& Co. These parties, plaintiffs and defendant, on the 3rd day 
97 of November, 1880, entered into the written agreement in evi- 


dence. The object of this agreement, so far as it can be gath- 
erea from its terms, seems to have been, on the part of Teal and Co., 
to have 1,500 of the cattle driven from Oregon to Rock Creek and 


‘shipped to Council Bluffs, taken care of and fed during the winter 


of 1880 and 1881 and the summer and fall following, in such a 
manner as to secure an average weight of 1,400 pounds cach, in case 
they were left with Bilby up to the [st of December, 1881. Builby, 
on his part, seems to have entered into the contract for the purpose 
of realizing a reward of five cents per pound for every pound of flesh 
he put upon the cattle by feeding them. The parties to the con- 
tract are brought together by Bass, a partner of the cattle firm of 
Rosenbaum, Bass & Go. .. at Council Bluffs, Iowa, and a preliminary 
agreement is entered into by Bilby with the son of Teal, providing 
that Bilby should take 1,500 of the cattle driven to Rock Creek, such 
cattle to be “similar” in age, flesh, and quality to a train load that 
arrived at Council Bluffs, Iowa, Sunday, October the 17th, 1880. 
Mr. Bass, of the firm of Rosenbaum, Bass & Co., is made the judge 
of the cattle, whether or not they are an average lot with the train 
load that arrived on Sunday, October 17th, 1880. If the quotation 
here ‘made from the contract was not fully agreed on between Bilby 
and the son of Teal, it resulted in what is now found to be the con- 
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tract in suit. Bilby had seen the cattle which were to be the sample 
lot. 
98 After this preliminary understanding between the son of 
Teal and Bilby the son proceeds to Rock Creek, and on the 
8rd day of November, 1880, Teal, Senior, and Bilby meet at Council 
Bluffs, ‘and the contract in ev idence i is agreed on and signed by the 
parties. On the same evening, or the next day, 1,300 of 1 500 head 
of the Bilby cattle passed on ‘by Bass were weighed and shipped 
from Council Bluffs to Dawsonville, Bilby going with one of the 
shipments. Under the contract the cattle are “to be delivered to 
John §$. Bilby, at Dawsonville, Missouri.” And it is further agreed 
that “if the said John 8S. Bilby shall pay the freight on said cattle 
from Couneil Bluffs to Dawsonville, Missouri, he shall be allowed 
ten per cent. interest on said amount and the amount to be paid on 
delivery of cattle to J. Teal & Co.” The eattle, as they arrived at 
Dawsonville, were unloaded, taken care of, and driven to the farm 
of Bilby, as testified to. 

During the winter of 1880 and the summer and winter of 1881, 
Coleman, one of the partners, is found more or less with the cattle. 
The written contract between Teal and B ilby provides that Bilby 
“aorees to take these cattle and winter them well on hay, straw, anc 
stock fields until grass comes; to be kept in enclosed pastures on 
gvood grass until the 15th of August, 1881, after which date on e: oe 

and every day they shall be fed all the corn they will ea 
99 until delivered to J. Teal & Co.” It is claimed by Bilby shat 
in the first half of December, 1880. the stipulations and con- 


ditions of the contract last quoted were, by verbal agreement be- 


tween himself and Coleman, so charged that the eattle were to be 
fed of corn during the winter of 1580 and 1881, and that in con- 
sideration of Bilby’s doing so he was to be released from the stipu- 
lated weight of 1,400 pounds, and as a further consideration that 
the time which he so fed corn in the winter of 1880 and 1881 was 
to be deducted from the time which Teal & Co. may leave the cattle 
to be fed, namely, the first of December, 1881. Under the contract 
Teal and Co. agree “to advance one thousand ($1,000) dollars to John 
S. Bilby on the first day of September, 1881, to be applied to pay- 
ment of weights added to cattle on the last delivery.” . The amount 
thus stipulated for was paid by Teal & Co., and one receipt endorsed 
on the contract which Teal had aa, | in addition thereto, a separate 
receipt given. 

A notice was served by Bilby on Coleman, notifying him that on 
the 31st day of October, 1881, he would proceed to weigh the cattle 
for the purpose of delivering them on payment of dues for care and 
feeding, as he, Bilby, claimed he had a right todo under the verbal 
contract made between himself and Coleman, modifying the written 
agreement. Nothing was done under this notice except the weighing 

on the 3l1st day of October, 1881, of which Teal & Co. took no 
100 notice. On the first day of December, the day fixed in the 
written contract for the delivery, Teal & Co. demanded their 
1,500 head of cattle of Bilby; 1,229 or 1,232 of thecattle were weighed 
on the Ist and 2nd of Dee. and driven to Daw son ville, and after being 
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held there some davs by Bilby were taken by a writ of replevin issued 
from this court, and the possession of them delivered to Teal & Co. 
on their giving bond. The matter thus got into the court, and the ac- 
tion known as the replevin suit commenced. In this action, Teal 
‘& Co., as plaintiffs, allege that they are the owners of the 1,500 
head of cattle in the controversy, and that Bilby wrongfully re- 
tains them, to their damage 25,000 dollars. They, Teal « C o., by 
Joseph Teal, one of the partners of Teal & Co., and a plaintiff in 
this action, makes an affidavit swearing the 1,500 cattle are worth 
75,000 dollars, that they are wrongfully detained by Bilby, and that 
they (Teal & Co.) will be in danger of losing their said property 
unless it be taken out of the possession of Bilby or otherwise se- 
cured. Without such an affidavit Bilby could not have been de- 
prived of the possession of the cattle. To this action Bilby appears 
and answers that Teal & Co. are not entitled to the possession of the 
‘attle; that the same were delivered to him by Teal & Co. to be 
fed and cared for; that 268 of the cattle died without any fault 

or negligence on his part; that he continued to feed and care 
101° for the rest until the same were taken from him by 

virtue of the replevin suit. That he is entitled to 30,000 
dollars for feed and care of the cattle, except 1,000 dollars paid; 
that he is entitled for moneys laid out for freights paid, and 
asks judgment for damages, money laid out and a return of the 


-eattle. In this action (re} Nevin) the question is, who is entitled to 


the possession of the cattle? The ownership not being disputed, 
the solution of this question depends on another, and that is, was 
there anything due to Bilby on account of feeding and care of the 
cattle and the money charged to have been expended? If not, then 
plaintiffs, Teal & Co., are entitle d to a verdict and such damages as 
they have susiained, under the evidence, by the detention of the 
cattle from them after the first day of December, 1851, and until 
they are delivered to them by the U.S. marshal. If, on the other 
hand, Bilby is entitled to pay for feed and care of the cattle, they 
must be returned to him, and he (Bilby) is entitled to the damage he 
has sustained in consequence of the cattle being taken ‘out of his 
possession, namely, the trouble and expenses for feeding and caring 
for them at Dawsonville, as hereinafter further explained. Your 
allowing of damages in the replevin suit, if you find the issue 
therein for Bilby is limited as stated, and you cannot allow general 


damages for the feeding and caring for the cattle, such damages, if 


any, you are authorized to pass on the second suit between 
102. =the same parties and growing out of the same contract, to 
which your attention will now be called. 

In this the 2nd suit, the plaintiffs allege that they were the own- 
ers of 1,500 cattle, and that, being desirous of having said cattle 
properly cared for during the winter, spring, and summer of 15850 
and 1881, they entered into a contract in writing with Bilby to keep 
the same for them : ; that they weighed the attle to him, and he re- 
ceived them; that the average weight thereof was 950 pounds; that 
they paid Bilby $1,000 on the first day of August, 1881, as agreed on, 
and that plaintiffs have fully kept their part of the contract. The 
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plamtiffS in their suit further aver that if said cattle had been we'l 
kept, as provided in the contract, up till the first day of December, 
1881, they would have increased in weight on an average 450 pounds 
per head, and that Bilby had agreed to so feed them that they 
would come up to this average, and that they would have been worth 
95 dollars per head to the plaintiffs. They next proceed to state 
that Bilby failed to keep the cattle as agreed, and that on the 1st day 
of December he refused, on plaintiffs’ demand, to deliver them up, 
and they have been compelled to bring the replevin suit; that the 
Increased weight of the cattle taken from the defendant average 
three hundred and twenty-six pounds, and that the cattle were 
worth forty-four dollars per head only. Plaintiffs further allege 

that Bilby failed to deliver 271 head of the 1,500 head of 
103 cattle delivered to him, and that the cattle not delivered were 

worth twenty-six thousand dollars. Teal & Co. claim that 
they have been damaged by Bilby not keeping his contract in the 
sum of 92,366 dollars, for which they ask judgment against Bilby. 

The petition of plaintiffs in the suit set out more at length and in 
detail the various failures of Bilby to keep his contract, and you may 
refer to it for omitted specifications, so many of them have been cited 
only as will enable me to intel-igently speak of their claims. 

To this action the defendant Bilby answers, by. first denying all 
the allegations of the plaintiffs’ petition, and he next proceeds to de- 
clare the facts to be, that he entered into the contract for the keep- . 
Ing of the 1,500 cattle of plaintiffs; that the cattle were to be similar 
in age, flesh, and quality to those which arrived on the 17th day of 
October, 1880, which Bilby had examined; that he, Bilby, relied on 
the representations as to the conditions of the cattle made by the 
plaintiffs, and was thus induced to enter into the contract, and 
agree that Bass, a partner of the cattle firm of Rosenbaum, Bass & 
Co. at Council Bluffs, should be the judge as to whether the cattle to 
be turned over to him were up to an average as compared with the 
sunple lot; that the cattle delivered were not in fact up to the aver- 

age, though so represented to be by plaintiffs and said Bass ; 
104. that the cattle had been snowed in and detained at Rock 

Creek, from the 17th to the 50th of October; that they had 
been starved until many of them died, and others so frozen and in- 
jured that they never fully recovered, of which facts as stated the 
defendant and Bass were ignorant, and were concealed by plaintifis 
from defendant and said Bass; that the treatment the eattle received 
was the cause of many of them afterwards dying; that though they 
were carefully shipped, handled, and cared for, two hundred and 
sixty-eight of them died, and none of them strayed or were stolen, 
and none died through the neglect er carelessness of defendant, but 
that they died from unavoidable causes. Defendant Bilby further 
alleges that he complied with the contract regarding the preservation 
of the hides as evidence of the death of such of the cattle as had died, 
and that he tendered the hides as agreed between plaintiff Coleman, 
and that since the hides had spoiled. Defendant next set out theo 
amounts of money advanced by him for plaintiffs to pay ireight of 
cattle to Dawsonville, and claims payment thereof, with interest. 
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Defendant next proceeds to set upa verbal agreement that the defend- 
ant should put the cattle on corn, and that in consideration of so doing 
the time thedefendant should so feed was to be deducted from the time 
the cattle were to be fed corn in the fall, and as a further consideration 

the defendant was to be released from the written contract to 1n- 
105 —_creasethe weight of the cattle 450 pounds. Thedefendant next 
alleges that in conformity to the verbal agreement he put the 
cattle upon corn 75 days, and that on the 27th of September he 
notified plaintiffs that their cattle were ready for delivery, to which 
plaintiffs paid no attention, and that in conformity to the notice he 
weighed the cattle, and that they weighed 1,553,305 pounds; that 
on the 15th day of November, 1881, defendant received notice from 
plaintiffs that on the Ist day of December, 1881, they would be 
ready to receive the 1,500 head of cattle belonging to them; that 
thereupon defendant made arrangements for weighing and deliver- 
ing of said cattle; that while doing so plaintiffs caused the cattle 
to be disturbed, to his, defendant’s, injury in the sum of 2,245 dol- 
lars. That defendant next prc zeeds to state that he had 1,252 head 
of cattle on the 2nd day of December, 1851, at Dawsonville, ready 
for delivery, and willing to deliver the same on payment of the 
amount due him for caring and feeding of said cattle, the amounts 
advanced for freights, and the injury done him by disturbing the 
rattle before weighing, amounting in all to $29,136.62.) Defendant 
further states that plaintiffs refused to pay him his just demands and 
receive the cattle, and that, in consequence, the cattle were kept at 
Dawsonville up to the 9th day of December, 1881, when they were 
taken out of his possession by the U.S. marshal under a writ 
106 from this court and delivered into the possession of plaintiffs. 
With the outlines of the allegations of plaintiffs in their 
sult for damages, and the outlines of defendant’s answer thereto and 
his allegation as to the modification of the written contract by ver- 
bal agreement before us, we can enter upon the consideration of the 
law as applicable to the facts, which I shall now proceed to do. 

And, first, of the written contract. It has already been said that 
its object, as deducted from its provisions, must be declared to have 
been the taking care of and feeding of theeattle, so as to increase their 
weight from 950 pounds to 1,400 pounds per head : in other words, 


add 450 pounds, as provided in the written contract. The plaintiffs, 


in their statement of the case, say that the increase of weight spoken 
[of] was for the purpose of making them marketable, and that in 
consequence of their not being marketable at 1,276 pounds, losses, 
aside from the deficiency in weight, has been incurred by them. 
The contract is silent as to what was to be done with the cattle after 
they were fed, and hence the alleged intended manner of dealing 
with — by the plaintiffscan have no bearing in the matter. Youmay 
well come to the conclusion from the evidence that the plaintiffs, if 
they had received the cattle in the order anticipated, they would 
have dealt with them as their interests would have suggested, put 
them on the market for beef, in whole or in part, or still further 
feed them. 
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107 The existing market, its future prospect as to rise or fall, 
the cost of longer feeding them, might all have constituted 
factors in their determination as to what they would have done with 
the cattle. Enough; the contract says nothing about the future of 
the cattle, and it would be idle for you to speculate about it. The 
written contract provides that Bilby’s cattle were, on an average, to 
be similar to a lot of the Teal herd, which had arrived on the rail- 
road on the 17th day of October, in age, flesh, and quality; and 
Bass, a member of the eattle firm of Rosenbaum, Bass & Co., which 
firm handled the Teal cattle on commission, was made the judge as 
to whether the cattle of Bilby’s came up to the average of the sam- 
ple lot. It may have been unfortunate on the part of Bilby to have 
agreed to an arbitrator who was in the interest of Teal, by way of 
commission in the cattle on which he was to pass; yet that was for 
silby to determine, and he cannot complain of the acts of Bass, if 
honestly discharged by him. It is only in case Bass was himself 
deceived by plaintiffs, in not putting him, Bass, in full possession of 
the knowledge possessed by them, and necessary for proper discharge 
of his, Bass’, duties as arbitrator, that you can go behind Bass’ 
acts. Then, if the cattle of the Teal herd were infected by a disease 


Incurred through ‘areless handling, want of sufficient or proper 


food or water, and such disease could not be discovered by a careful 
examination, which Bass is presumed to have made, in such 
108 a case the plaintiffs were bound, if they knew of such disease, 
to disclose it to Bass or Bilby, and their failure to do so was 
a fraud upon Bilby; and if damages have resulted to him, Bilby, 
in consequence, he is entitled to recover them in this action. Bass, 
under the contract, was to judge of the age, flesh, and quality of the 
‘attle between the parties, as already stated, but he was not made 
the judge as to the manner ir which the cattle were to be weighed, 
that being stipulated for in the written contract. Under it the cat- 
tle arriving before noon of any one day were to be cut off from 
food; in other words, put upon shrinkage the same day in the 
evening at 7 o’clock, and remain without food or water until 7 
o’clock the following morning, when they were to be weighed. Cattle 
arriving after noon of any one day are to be cut off from food and 
water on the evening of the following day. It is apparent from these 
provisions of the written contract that the eattle were not to remain in 
the stock yards on feed longer than was necessary to put them upon 
shrinkage, as stipulated. The provisions here cited Bass, who had 
the handling of the cattle, had not a right to change. He had noth- 
ing to do with them, except to see that they were complied with. 
If the cattle were kept in the stock yards on food longer than 
necessary to put them upon shrinkage, or if the cattle were not cut off 
from food and water, as provided in the contract, and this occurred 
without the knowledge and consent of Bilby, and he (Bilby) 
109. ~——~was damaged in consequence thereof, he 1s entitled to recover 
such damage in this action as he has shown by the evidence 
he has suffered. Bilby could waive the conditions as to feeding be- 
fore weighing the cattle, or not insist on them; and if he knew that 
the contract was violated in this respect, you may infer such waiver 
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if he failed to protest. Bilby had a right to presume that Bass 
would do his duty in the premises, and was not bound to see to it 
that he (Bass) did as required by the contract. It is only from 

; Bilby’s knowing the violation and not objecting thatthe inference 

of waiver spoken of can be drawn. 

The written contract provides “that Bilby shall take the cattle 
and winter them well on hay, straw, and stalk fields until grass 
comes; to keep in enclosed pastures, on good grass, until the 15th 

day of August, 1881, after which date on “ach and every day they : 
shall be fed all the corn they will eat until delivered to J. Teal & >: 
Co.” The provisions as to wintering them well on hay, straw, and 
stock fields will receive at your hands a reasonable construction. 
They are meant to convey the idea that the cattle should have a 
reasonable quantity of one or the other of the kind of food men- 
tioned, so as to enable them to pass through the winter in reasonable 
good condition. Bilby was not thereby prevented from feeding 
them on grass, dry or green, or corn even, or partly substitute such 

food for the food named in the contract, so that the object, the 
110 ~—_—ikeeping of the cattle in reasonably good order, wassecured. It 

- will not do tostick in the bark in expounding the contract, for 
if you did, what would have become of these cattle? There are no 
provisions in the contract for watering them. Yet no one has con- 
tended that they were not to be watered. It belongs to the keeping 
and caring for them. The cattle are to be kept on good grass, in 
enclosed pasturés: The object of the latter provision, no doubt, was . -. 
to keep the cattle from running at large. It is for you to say 
whether the herding of a portion of them on open prairie a_ part of | 
the time, when such prairie is found to be fenced all around, except | 
the road openings, 1s a compliance with the provisions of the con- 
tract. 

Another provision of the contract is “ that Bilby is to be responsi- 
ble for all cattle lost, strayed, or stolen; and for any dying through 
the neglect and carelessness of the said John 8. Bilby, and dying 
through causes which are unavoidable, shall be shared thus: J. 
Teal. & Co. to bear the loss of the steer, and John 8. Bilby the feed. 
If any steer die, John 8. Bilby shall preserve the hide as evidence 
of death, and the ears, if there are any ear-marks.” I remember no 


evidence of any of the ‘cattle havi ing strayed orhaving been stolen. If aa 
there is evidence of any of the cattle having been lost, strayed, or 


stolen without having been recovered, Bilby is lable for such to 
the plaintiffs. 

111 Of the missing or lost ones, if any, I shall speak further Fe 
hereafter. Ifanycattledie through unavoidable causes, plain- 

tiffs to lose the steer and Bilby the feed. What are unavoidable causes? 

They may [be] said to be the incidents which occur over which the 

party has no control. 

Bilby was bound to take reasonable care of the cattle with, refer- 
ence to the condition in which he took them. What is reasonable 
care under the circumstances testified to, you are the judge of. If 
he did not take such reasonable care, and any of the cattle died in 
consequence, he is responsible for them to the plaintiffs. It was 
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suggested in argument and shown that more or less of Bilby’s cat- 
tle were running with and were taken care of the same as the Teal 
cattle. This testimony must be considered with reference to the 
condition of the cattle. Strong cattle may get along with and do 
well with treatment under which weaker would suffer. The dis- 
tinction here drawn had special application to the watering of some 
of the cattle. 

Bilby, under the written contract, was to preserve the hides of the 

“ttle which died and the ears of any which had ear-marks. Under 
this provision Bilby was bound to preserve the hides of all the cat- 
tle which died; and unless he has done so, he is bound to account 
for the whole of the 1,500 cattle, less such as he has preserved the 

hides of, or the preservation of them was agreed to be waived. 
112 There is testimony showing the number of hides preserved 

by Bilby, and as to an agreement with plaintiff Coleman 
waiving the preserving of some of them. If the whole of the steers 
which are claimed to have died have thus been accounted for to your 
satisfaction, Bilby cannot be held responsible, provided they all died 
through unavoidable causes, and not through the negleet or care- 
lessness of Bilby, as already instructed. The offer to count the 
hides claimed by Bilby to have been made to Coleman, if made as 
claimed, and the count actually made, as testified to, if satisfactorily 
proven, may be taken by you as showing that Bilby had the num- 
ber of hides claimed. There are no provisions in the contract where 
the hides of cattle which had died should be counted, and the rea- 
sonable construction thereupon is that the hides preserved should be 
counted at the time, and with a view of making the hides them- 
selves available for use or sale. 

We have thus passed over the written contract between the parties. 
Such portions as have not been considered will be touched upon in 
the examination of the claimed verbal agreement, by which the 
written contract is alleged to have been modified. This modifi- 
‘ation is set up by Bilby, and he is bound to prove it. The 
written contract speaks for itself, and must prevail, unless a 
change and modification of its termsare proven to your satisfaction. 

In attempting to arrive at a satisfactory conclusion regarding 
113 the modification or change of the written contract a natural 

inquiry is, Was there a reason or necessity for the change? 
The parties alike interested in the preserving of cattle were upon 
the ground. The cattle were dying in large numbers from some 
cause. Would a change of food suggest itself to meet the contin- 
gencies? If so, there would be a reason and motive for the change. 

A contract is claimed by Bilby to have been made changing some 
feature of the existing written contract. Bilby affirms that change. 
Coleman denies it. An unimpeached witness is called by Bilby at 
the time of the claimed making of the change, to whom he, Bilby, 
repeats the argument in the presence of Coleman, and the witness 

testifies to the “change i in court. A number of the witnesses testify 
that the cattle were put on corn about the time of the claimed 
change. The rest of the testimony bearing on the question con- 
sists of acts and admissions claimed as made by the parties to the 
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modification, and is for and against the change. From the testi- 
mony pertaining to it you must determine, first, whether there was 
any change; and if you find that a change was made, what that 
i. change was. If you find that there was no modification or change, 
| then the written contract remained in full force. If you find there 


i was a modification or change of the written contract by the verbal 
| agreement as claimed by Bilby,in that case you will proceed 
Wy 114 ‘to inquire what was done under it. And here the question 


arises, Did Bilby live up to the change or modification, if it. 
was made? Though you may find that a modification of the writ- 
ten contract was made by the verbal agreement, as claimed by Bilby, 
yet if he, Bilby, did not live up to and comply with the change 
made, he cannot have the benefit of it. You will observe that the 
change in the written contract, if made, brings up the question 
whether Bilby shall be paid for the care and expenses of feeding the 
cattle from the time of weighing them, under the notice given to Cole- 
man, or shall he be satisfied with the additional weight | put upon the 
cattle afterwards, as shown by the December weight. It is obvious 
from the testimony that the additional weight put upon the cattle be- 
tween the two weighings did not pay the expenses the cattle caused. 
If, under the new agreement, the plaintiffs were bound to take the 
cattle at the time of notice and first weighing, in that case Bilby 
will be entitled to the expenses of feeding them after the first weigh- 
ing in December, deducting therefrom the value of the incre: ased 
weight between the weighings. 

Reg: arding the attempt to impeach the character of Bilby for 
truth, veracity, honesty, and fair dealing, it may be remarked that 
plaintiffs had the ri ight to show that Bilby, who testified in the case, 
could not be believed on oath. {t is usual when such attempts are 

made to stop here; but plaintiffs went further, and undertook to 
115. ~~ showalso that he, Bilby,is dishonest. How he, Bilby, met these 

charges you heard, and are able to determine the question 
whether his testimony shall be affected thereby. While this far 
everything is legitimate and proper, there is one view against which 
I warn you. This view is that the attempt to attack the he nesty of 
Bilby should not be allowed to affect your mind, if at all, further 
than as related to this case. A man suing another must have a 
good cause of aciion. He cannot turn around and say that I have 
no cause of action, yet you are a rascal, and therefore I am entitled 
| to receive a judgment, and take your property to satisfy it. What is 
| intended by this allusion to the attempt to impeach is to direct your 
mind to the proper application of the testimony. 
| Having thus reviewed the law as applic ‘able to the testimony at 
| some length, what remains to be done is to present to you the theo- 
ries and claims of the parties in each of the cases. Both suits, the 
| replevin suit instituted on the first of December, 1881, and the suit 
upon the contract for damages brought on the 23rd of December, 
1881, are suits in which Teal & Co. are plaintiffs and John S. Bilby 
is the defendant. In the first of these suits, the action of the re- 
plevin, the plaintiffs seek to recover the possession of the 1,500 head 
of cattle which they delivered to Bilby for the purpose of feeding. 
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There is no dispute as to the title of the cattle, they belonging to 
Teal & Co. 
116 Bilby claims the possession as rightfully belonging to him 
until he is paid for the care and expenses he has_ been at in 
feeding and caring for the cattle. The claim made by defendant is 
denied by plaintiffs, they virtually saying you, the defendant, have 
no such rightful claim, but under the pretense of it wrongfully with- 
hold the possession of the cattle from us. Now, if you shall find 
from the testimony, and under the instructions of the court, that de- 
fendant, in caring for and feeding the cattle as he did, damaged them 
in value rather than increased it, you should find the issue in the 
first, the replevin suit, forthe plaintiffs, and assess damages in their 
(pl’ffs’) favor sufficient to cover losses incurred by being deprived of 
the cattle freém the first of December up to the time they (pl’ffs) ob- 
tained the possession of them under the writ of replevin. 

But if, on the other hand, you shall find from the testimony, and 
under the instructions as given you by the court, that defendant 
Bilby was entitled to something for the care and feeding of the cat- 
tle as he did, after allowing and deducting therefrom any damages 
which plaintiffs may have sustained,in that case you are instructed 
to find the issue in the replevin case for the defendant, and assess 
his damages in an amount sufficient to recompense him for his 

trouble, care, and cost of feeding and holding them at Daw- 


117 ~~ sonville from the 2nd day of December up to the time they 


were taken out of his (def’t’s) possession by virtue of the re- 
plevin. : 

In the replevin suit you can only determine whether the plain- 
tiffs or defendant is entitled to the possession of the cattle and the 
damages as stated. The determination of the amount of damages 
sustained by one or the other of the parties as to the treatment and 
caring for the cattle is the subject-matter of the controversy in the 
second suit, the suit for damages on the contract. 

The allegations and claims of plaintiffs in the second suit—the 
suit on the contract for damages—summarized are that the plain- 
tiffs have performed all the agreements and undertakings of the 
contract on their part, but that the defendant has failed to keep and 
perform his part, whereby plaintiff’ have been damaged to the sum 
of 92,566 dollars. 

To this second, the damage suit on the contract, the defendant 
answers, summarized, alleges that the written contract as originally 
made was afterwards, by a verbal agreement, modified and changed, 
and that he has performed all his agreements and understandings 
under the contract modified ; that he is entitled to compensation 
for the care and feeding of the cattle and to monies laid out and ex- 
pended for plaintiffs for freight, and asks for a judgement in the 

sum of $51,981.62. 
118 It remains for me to instruct you regarding the rule for 
assessing damages. Much has been properly said about 
weights of cattle because it helps us in arriving at the value of the 
‘attle, for that isthe real question. The price per pound of cattle of 
various weights and in different conditions has been considered, 
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because this may aid us also in arriving at the true value of the 
cattle. Under the claims made by the plaintiffs, and assuming that 
the written contract under which they claim has not been modified, 
they would be entitled to the difference in value between the e: attle 
weighing on an average 1,400 pounds and cattle weighing on an 
average 1,276 pounds, ‘if there be any difference in value. The de- 
fendant Bilby would also be liable for the number of cattle not 
properly accounted for, valued at the value of a 1,400-pound steer. 
Whatever value you fix on the cattle must be fixed with reference 
to the value of cattle then on the Ist dav of December, 1881, at 
Dawsonville. Under the written contract the plaintiffs are entitled 
to the hides of the cattle which unavoidably died. Unless you find 
that a tender of these was made by defendant to plaintiffs, in which 
latter case the defendant would not be lable for them, there is no 
proof before you as to the value of the hides,as and in order to recover 
their value the plaintiffs would have to show it; the hides scem to 
be out of the question even if defendant’s tender was invalid. 
119 ‘The foregoing is the claim of the plaintiffs for Gamages, and 
they will be ascertained by you under the evidence and the 
instructions of the court as given you in the manner stated, if the 
written contract has not been changed or modified. 

The claims of the defendant are as follows: 

Assuming the written contract to have been modified, and that 
defendant performed his coniract as modified, he claims for the in- 
creased weight of the catile from 950 to 1,276 pounds. He further 
claims that under the modified contract he had aright to turn over 
the cattle on the first day of Ociober or earlier, and asks pay tor 
feeding and caring for the cattle from the first day of October, when 
he tendered them, to the first day of December, when he drove them 
to Dawsonville, deducting there‘rom the value of the increased 
weight between the two weighings. He also claims for money ad- 
vanced for and on account of freight charges advanced on the cattle, 
with interest at 10 per cent. from the date of payment. Tf you find 
any amount due from plaintiffs to defendant, defendant is entitled 
to interest for the amount you may find due him from the time the 
possession of the cattle was taken from him to this day at six per 
cent. 

You will have to find a verdict in each of the cases. The forms 
of the verdict will be prepared and handed in time for you to fill 

them up in conformity to your findings. 
120 I desire to modify the instruction regarding your finding, 
and now instruct you that in case you find the issue in the 
replevin suit for the defendant, you should at the same time find 
the value of the cattle taken by Teal & Co. from the defendant Bilby, 
and also the amount of the interest the defendant has i in the cattle. 

You are further instructed that if you find the issue 

damage suit—.or the defendant, you will merely say so in your ver- 


dict. 


The court thereupon, in said charge, against plaintiff’s objections, 
then and there charged the jury ther ein, as follows : 
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The eattle, as they arrived at Dawsonville, were unloaded, taken 

are of, and driven to the farm of Bilby, as testified to. 

To which action of the court, as last aforesaid, in giving said 
charge so objected to, plaintiffs at the time objected, because it was 
assumed in said charge, as a matter of fact, as proven by the evi- 
dence, that said cattle were “taken care of” by defendant on their 
arrival at Dawsonville, when there was evidence in said cause tend- 
ing to prove that said cattle were not.taken care of at that time and 
place, but were suffered to remain there without food or water, and 


were then and there otherwise damaged by the want of proper care 


on the part of defendant. 
Which objections were by the court overruled, and the 
121 jury charged as aforesaid; to which action of the court in 
so charging the Jury as last aforesaid plaintiffs at the time 
then and there duly excepted, and still except. 

The court thereupon, against the objections of plaintiffs, in said 
charge, then and there further charged the jury, as follows: 

In this action (replevin) the question is, who, is entitled to the 
possession of the cattle, the ownership not being disputed. The 
solution of this question depends on another, and that is, was there 
anything due to Bilby on account of feeding and care of the cattle 
and money charged to have been expended? If not, then plaintiffs, 
Teal & Co., are entitied to a verdict and such damages as they have 
sustained under the evidence by the detention of the cattle from 
them after the first day of December, 1881, and until they were de- 
livered to them by the U. 8. marshal. 

To which action of the court, as last aforesaid, in so charging the 
jury said charge so objected to, plaintiffs objected at the time, on the 
ground that said charge authorized the jury to find, in said replevi in 
suit, for the defendant, on account of feed and eare of the cattle, and 
for the money charged to have been expended, without requiring 
the jury to deduct therefrom the damages which the evidence tended 

to prove plaintiffs had sustained by reason of defendant’s 
122 _—tailure to feed and care for all of the fifteen hundred of said 

eattle under the contract in evidence. In case the jury should 
find, from the evidence, that plaintiffs had sustained such damages, 
and beeause the jurv were restricted from finding said damages for 
plaintiffs, and because said charge did not submit the issues between 
the parties in said action to the Jury. 

Which objections were by the court then and there overruled, and 
the jury so charged as last aforesaid; to which action of the court 
in so charging the jury plaintiffs at the time duly excepted, and still 
except. 

The court thereupon, in said charge, further charged the jury 
against the objections of plaintiffs, as follows: 

If, on the other hand, Bilby is entitled to pay for feed and care of 
the cattle, they must be returned to him, and he, Bilby, is entitled 
to the dam: ages he has sustained in consequence of the cattle bei ing 

taken out of his possession, namely, the trouble and expense of fe ie 
ing and caring for them while at Daw sonville, is hereimatter iur- 


_ ther explained. 


ene 


a te Sphere canta yt? 3 ze 


a eer pene, 


aL TEN tt OO te ets 


» 
ee _ 
peneeniigiemeenesemee 


GU JOSEPH TEAL ET ALS. VS. JOHN 58. BILBY. 


To which action of the court in giving to the Jury said charge so 
okjected to plaintiffs at the time objected, as last aforesaid, and for 
the further reason that the measure of damages for the taking of 
said cattle out of defendant’s possession is incorrectly given to the 

jury in said charge last aforesaid. 
125 Which objections were by the court overruled, and the Jury 
so charged as last aforesaid ; to which action of the court in 
so charging the jury as last aforesaid against plaintiffs’ objections 
plaintifis at the time duly excepted, and still except. 

The court thereupon, in said charge, against plaintiffs’ objections, 
further charged the jury, as follows: : 

The written contract provides that Bilby shall take the “ cattle 
and winter them well on hay, siraw, and stock-fields until grass 
comes; to be kept in enclosed pastures on good grass until the 15th 
of August, 1881, after which date on each and every day they shall 
be fed all the corn they will eat until delivered to J. Teal & Co.” 
The provisions as to wintering them well on hay, straw, and stalk- 
fields will receive at your hands a reasonable construction. They 
are-meani to convey the idea that the cattle should have a reasona- 
ble quantity of ove or the otber of the kind of food mentioned, so 
as to enable them to pass through the winter in reasonable good 
condition. Bilby was not thereby prohibited to feed them on grass, 
dry or green, or corn even, or parily substitute such food for the food 
named in the contract, so that the object, the keeping of the cattle 

in reasonably eood order, was secured. 
124 To which acuion of the court in so giving to the jury said 

charge so objecied to plainiifis at the time objected, for the 
reason tbat by ihe terms of the written contract between plaintiffs and 
deteudants, and as ibe same were given by the court to the jury, 
defendant was bound to take these caitle and winter them well on 
bay, straw, and stalk-helds, and that plaintiffs were entitled to a 
sirict and iull compliance with the terms thereof. That the interpre- 
tation of said coniract given and authorized by the jury in said 
charge is contrary to the terms of said contract and to the law there- 
of, and that it was the duty of the court and not the jury to con- 
struct the terms of said contract, and that said charge is erroncous, 
because it authorizes the jury to construct said contract and to find 
a compliance therewith on part of defendant, contrary to its terms 
ana true intent and meaning. 

Which objections were by the court overruled and the jury so 
charged as last aforesaid ; to which action of the court in overrul- 
ing said objections and in so charging the jury as last aforesaid 
plaintiffs at the time then and there duly excepted, and still except. 

The court thereupon in said charge then and there further 
charged the jury against plaintiffs’ objection, as follows: 

It will not do to stick in the bark in expounding the contract, for 

if you did, what would become of these cattle? There are no 
125 provisions in the contract for watering them: vet no one 

has contended that they were hot to be watered. It belongs 
to the keeping and caring for them. 

To which action of the court in then and there so giving to the 
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jury said charge so objected to plaintiffs at the time objected, for the 
following reasons : 

That the construction of said contract given in said charge and 
authorized by the jury is erroneous, and contrary to the terms and 
provisions of said contract; that plaintiffs are entitled to compli- 
ance with said contract according to its terms and provisions, and 
the jury are authorized to so expound said contract as to find a 
compliance therewith contrary to the terms thereof and from a vio- 
lation of said contract; that by said charge the jury are authorized 
to expound the provisions of said contract, which it 1s the province 
of the court to construe and not of the jury, and that said charge 
is erroneous, misleading, and prejudicial to plaintiffs. Which ob- 
jections were by the court overruled, and the jury so charged as last 
aforesaid. 

To which action of the court in so overruling said objections and 
in so charging the jury plaintiffs at the time duly excepted, and still 
except. 

The court then and there, in said charge, against plaintiffs’ objec- 

tions, further charged the jury, as “follows : 
126 The cattle are to be on guod grass, in enclosed pastures. 

The object of the latter provision no doubt was to keep the 
cattle from running at large. It 1s for you to say whether the herd- 
ing of a portion of them on open prairie a part of the time when 
such prairie is found to be fenced all around, except the road open- 
ings, and these guarded, is a compliance with the provisions of the 
contract. 

-To which action of the court in so giving to the jury said charge 
so objected to plaintiffs at the time objected, for the reason that the 
construction placed upon the provisions of said contract mentioned 
in said charge by the court is contrary to the terms, true intent and 
meaning thereof, and against the law, and that under said charge 
the jury are authorized to find a compliance with said provisions 
from a violation thereof by defendant. 

Which objections were by the court overruled, and the jury so 
charged as last aforesaid; to which action of the court in over- 
ruling said objections and in so charging the Jury plaintiffs then 
and there duly excepted, and still except. 

The court charged the jury then and there in said charge against 
plaintiffs’ objections, as follows: 

Bilby was bound to take reasonable care of the cattle with refer- 
ence to the condition in which he took them. What is reasonable 

‘are, under the circumstances testified to, you are the judge of. 
127. If he did not take such reasonable care, and any of the 

cattle died in consequence, he 1s responsible for them to plain- 
tiffs. It was suggested in argument and shown that more or less of 
Bilby’s own cattle were running with and taken care of the same as 
the Teal cattle. This testimony must be considered with reference 
to the condition of the cattle. Strong cattle may get along and do 
well with treatment under which weaker would suffer. The dis- 
tinction here drawn has special application to the watering of some 


of the eattle. 


PRT PLE aa PO 


hieaie anrivitirte bbe: > 


ae 
ecctrnen can ers fx + 9 cine Ais wore 


62 JOSEPH TEAL ET ALS. VS. JOHN S. BILBY. 


To which action of the court in giving to the Jury said charge so 
objected to plaintifis at the time objec ted, for the reason that the 
contract read in evidence prescribed the manner in which the de- 
fendant was to take care of the cattle of plaintiffs; that the mat- 
ter in controversv was whether he had complied with his contract, 
and was not a question of “reasonable care” on his behalf, and that 
the charge complained of authorized the jury to find such com- 
phance on the part of the defendant from reasonable care of said 
cattle by defendant, and also to-find what would be reasonable care 
under the evidence, thus submitting to the jury an issue not made 
by the pleadings and the evidence, and said charge is otherwise 
incompetent and erroneous, which objections were by the court over- 
ruled, and the jury so charged as last aforesaid. To which action of 

the court In overr uling said objections and in giving to the 
128 jury said charge so last objected to plaintiffs at the time duly 
excepted, and still except. 

Thereupon the court in said charge further instructed the jury 
against plaintiffs’ objections, as follows: 

Bilby, under the written contract, was to preserve the hides of 
‘attle which died and the ears of any which had ear-marks. Under 
this provision Bilby was bound to preserve all the hides of all the 
‘attle which died, and unless he has done so he is bound to account 
for the whole of the 1,500 cattle, less such as he has preserved the 
hides of, or the preservation of them was agreed to be waived. 
There is testimony showing the number of hides preserved We Bilby 
and as toan agreement with plaintiff Coleman, waiving the preserva- 
tion of some of them. If the whole of the steers which are claimed 
to have died have thus been accounted for to your satisfaction Biiby 
cannot be held responsible, provided they all died through unavoid- 
able causes, and not through the neglect and car elessness « of Bilby, as 
already instructed. The offer to count the hides claimed by Bilby 
to have been made to Coleman, if made as claimed, and the count 
actually made as testified to if satisfactorily proven, may be taken 
by you as showing that Bilby had the number of hides claimed. 
There are no provisions in the contract when the hides of cattle 

which had died should be counted, and the reasonable con- 
129 struction thereupon is that the hides preserved should be 

counted at a time and with a view of making the hides them- 
selves available for use or sale. 

To which acuon of the court in so giving to the jury said charge 
last objected to, plaintiffs’ at the time then and there objected, tor 
the reason that it was assumed in said charge, as a matter proven by 
the testimony, that the defendant had preserved the hides of a num- 
ber of the cattle which had died, and that plaintiffs had waived the 
preservation of a number of said hides, and that this was a compli- 
ance with the terms of said contract stated in the said charge, where 
as there was evidence tending to prove the contrary, and the ques- 
tion of such preservation and waiver should have been left to the 
jury to find from the evidence; that the construction of said terms 
of said contract is erroneous im this, that thereby said hides should 
be preserved until the time limited by the contract for the return 
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of the cattle as claimed by plaintiffs, as shown by the evidence, and 
said charge is otherwise erroneous. 

Which. objections were by the court then and there overruled, 
and the jury so charged as last aforesaid ; to which action of the 
court in so giving to the jury the charge so objected to, plaintiffs 
then and there duly excepted and still except. 

The court thereupon in said charge further charged the jury 

against plaintiffs’ objections as follows : 
130 A contract is claimed by Bilby to have been made chang- 
ing some features of the existing written contract. Bilby 
affirms the change, Coleman denies it. An unimpeached witness is 
called by Bilby at the time of the claimed making of the change; to 
whom he, Bilby, repeats the agreement in the presence of Coleman, 
and the witness testifies to the change in court. 

To which action of the court in then and there giving to the jury 
sud charge last objected to, plaintiffs at the time then and there 
objected, for the reason that said charge assumed as: facts proven by 
the evidence that defendant repeated the change of the contract to a 
witness, that said witness was unimpeached and testified to said change 
in court, when there was evidence in the cause tending to prove 
that no such change had ever been made, and that said issue should 
have been submitted to the jury, and the credibility of each and 
every witness and the weight and effect of the testimony of each 
testifving in that regard should have been left to the j jury to deter- 
mine on all the evidence in the case. Said charge is otherwise 
erroneous. 

Which objections were, by the court, then and there overruled, 
and the jury so charged as last aforesaid; to which action of the 
court in overruling said objections, and each of them, and in so giv- 
ing to the jury the charge so objected to, plaintiffs thereupon at the 

time duly excepted and still except. 
131 The court thereupon in said charge further charged the 
jury against plaintifis’ objections as follows: 

A man suing another must have a good cause of action. He can- 
not turn around and say that I have no cause of action; yet you 
are a rascal, and therefore [ am entitled to recover a judgment, and 
take your property to satisfy it. What is intended by this allusion 
to the attempt to impeach is to direct your mind to the proper ap- 
plication of the testimony. 

To which action of the court in so giving to the jury said charge 
last objected to, plaintiffs at the time objected, for the reason that 
there was no testimony in the case to which said charge, or any part 
thereof, was applicable, and the same was misleading and prejudicial 
to plaintiffs and their case, as made upon the evidence, and was not 
warranted by the evidence. 

Which objections were by the court then and there refused, and 
the jury so charged as last aforesaid ; to which action of the court in 
so giving to the Jury said charge so objected to, plaintiffs thereupon 
at the time duly excepted and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objection as follows: 
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Now, if you shall find from the testimony and under the instruc- 
tions of the court that defendant, in caring for and feeding the cat- 
tle as he did, damaged them in value rather than increased it, you 

should find the issue in the first, the replevin, suit for the 
132 plaintiffs and assess damages in their, plaintiffs’, favor suffi- 

cient to cover losses incurred by being deprived of the pos- 
session of the cattle from the first day in December up to the time 
they (pl’ffs) obtained the possession of them under the writ of 
replevin. 

But if, on the other hand, you shall find from the testimony, and 
under the instructions as given you by the court, that defendant 
Bilby was entitled to something for the care and feeding of the cattle 
as he did; after allowing and deducting therefrom any damages 
which plaintiffs may have sustained, in that case you are instructed 
to find the issue in the replevin case for the defendant and assess his 
damages in an amount sufficient to recompense him for his trouble, 
care, and cost of feeding and holding tnem at Dawsonville from the 
2nd day of December up to the time they were taken out of his 
(def’t’s) possession by virtue of the replevin. 

To which action of the court in so giving to the jury said charge 
so objected to, plaintiffs then and there objected for the reason that 
plaintiffs’ right of recovery is erroneously stated; that the damages 
sustained by them, as shown by the evidence, is not correctly given; 
that the jury are restricted to finding damages in value to the 
cattle fed and cared for by defendant, and are not required to take 

into consideration the damages to plaintiffs from the loss, by 
135 death or otherwise, of any of the said cattle lost or not de- 
livered to plaintiffs through the failure of defendant to com- 
ply with his contract, or through his wrongful failure to make said 
cattle increase in weight to the exten: of his said agreement; that 
defendant’s right of recovery is erroneously given, and his measure 
of damages not correctly stated; the jury are authorized io find for 
defendant, if they find he is entitled to anything for the care and 
feed of the cattle, without deducting the damages plaintiffs may have 
sustained by reason of the breaches of his contract as above stated, 
except such as plaintifis may have sustained by reason of defend- 
ants damaging said cattle in value by caring for and feeding them. 
Said charge is otherwise erroneous and misleading. 

Which objections were by the court overruled, and the jury charged 
as last. aforesaid; to which action of the court in so giving to the 
jury said charge objected to, plaintiffs at the time duly excepted and 
still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objections, as follows: 

In the replevin suit you can only determine whether the plaintiffs 
or defendant is entitled to the possesslon of the cattle and the dam- 
age as stated. The determination of the amonnt of damages sus- 
tained by one or the other of the parties as to the treatment and 

care of the cattle, is the subject-matter in controversy in the 
134 second suit—the suit for damages on the contract. 


To which action of the court in giving to the jury said | 
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charge so objected to, plaintiffs at the time objected, because the jury, 
in determining the right of possession of the cattle replevined in the 
replevin suit, were restricted from taking into consideration the 
damage sustained by plaintiffs by the failure of defendant to comply 
with their contract under which he received the 1,500 cattle, to feed 
and care for said cattle so received, and from the damage the plain- 
tiffs may have shown by the evidence they had sustained by reason of 
the loss of any of said cattle, or the wrongful acts of defendant, and 
that the said charge is otherwise erroneous and misleading. 

Which objections were, by the court, overruled ane the jury so 
charged as aforesaid. To which action of the court in so giving to 
the jury said charge so objected to, plaintiffs at the time duly ex- 
cepted and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objections, as follows: _ 

Whatever value you fix on the cattle must be fixed with refer- 
ence to the value of the cattle then, on the Ist. day of December, 
1881, at Dawsonville. | 

To which charge so objected to, plaintiffs at the time objected for 
the reason that there was testimony offered and in evidence tending 

to prove that there was no full market value for said eattle at 
1385 Dawsonville, on December Ist, 1881, and that the nearest 

general market for said cattle was Chicago, Ills., and that the 
Jury should have been permited to determine from the evidence 
whether said cattle of the aveight, either as fixed by the contract or 
as actually shown by the cattle weighed, could have found a market 
at Dawsonville, on said Ist day of December, 1881, or have been 
sold there that day by plaintiffs without unreasonable loss. 

Which objections were, by the court, overruled and the jury so 
charged as last aforesaid. 

To which action of the court in overruling said objections and in 
so charging the jury, said charge so objected to, plaintiffs at the 
time duly excepted and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objections, as follows: 

Under the written contract the plaintiffs are entitled to the hides 
of cattle which unavoidable died, unless you find that a tender of 
these was made by defendant to plaintiffs, in which latter case the 
defendant would not be liable for them. There is no proof before 
you as to the value of the hides, and as, in order to recover their 
ralue the plaintiffs would have to show it, the hides seem to be out 
of the question, even if defendant’s tender was invalid. The forego- 

ing is the:claim of plaintiffs for damages, and they will be as- 
136s certained by you under the evidence and the instructions of 

the court as given you in the manner stated, if the written 
contract has not been modified or changed. 

To which charge so objected to plaintiffs at the time objected, for 
the reason that it was contrary to the evidence in the case, and that 
irrespective of the value of the hides of the dead cattle, plaintiffs 
were entitled under their contract to have them preserved by de- 
fendant and tendered to them to enable plaintiffs to ascertain the 
I—9I7TU 
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number of said cattle that had so died, and the cause of such death, 
and that said charge is otherwise erroneous and misleading 

Which objections were by the court overruled, and the jury so 
charged as last aforesaid. ‘To which action of the court in so giving 
to the jury said charge so objected to, plaintiffs then and there duly 
excepted and still except. 

The court thereupon in said charge further charged the Jury 
against plaintiffs’ objections as follows: 

I desire to modify the instructions regarding your finding, and 
now instruct you that in case you tind the issue in the replevin suit 
for the defendant, you should at the same time find tbe value of the 
cattle taken by T eal & Co. from the defendant Bilby, and also the 
amount of the interest the defendant had in the cattle. 

You are further instructed that if you find the issue in 409, the 
damage suit, for the defendant, you will merely say so in your ver- 

dict. 
137 To which action of the court in so giving to the jury said 
charge so objected to, plaintiffs at the time objected, for the 
‘reason that the Jury are not instructed as to what portion of the en- 
tire charge of said court is modified or changed or withdrawn from 
their consideration by the charge last given, because said charge is 
contradictory, erroneous, and misleading ; because the Jury are not 
instructed in the law as to their finding of the issue in favor of de- 
fendant, or in determining whether defendant has any interest in said 
cattle, or the amount of said interest, and are not instructed in said 
charge as to what former parts of the entire charge of the court are 
to be regarded by the jury in their finding the issue in said suit, or 
in determining the value of the interest of defendant in said cattle, 
or in determining whether defendant had any interest therein, and 
said charge so last objected to is otherwise erroneous, misleading, 
and prejudicial to plaintiffs. ° 

Which objections were by the court then and there overruled, and 
the jury so charged as last aforesaid; to which action of the court 
In overruling said ovjections and in s0 giving to the jury said charge 
so objected to, plaintiffs then and there duly excepted, and still ex- 

cept. 
138 Thereupon, and on the 2nd day of January, A. D. 1883, 
and at the said October term of said court, the Jury returned 
the following verdict in open court, which verdict of the jury is in 
words and figures as follows, to wit: 


“We, the jury, find the issues for the defendant. 
“W. W. RIGGS, Foreman.” 


And thereupon, on the 3rd day of January, 1883, the court ren- 
dered Judgment in favor of said defendant according to said verdict. 
To which action of the court, in rendering judgment on the verdict, 
plaintiffs at the time duly excepted and still except. 


And afterwards, on the 3rd day of January, A. D. 1883, and at 
said October term, 1882, of said court, and within four days after the 
rendition of said verdict, plaintiffs duly filed in said court their mo- 
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tion to set aside the verdict of the jury herein, and fora new trial in 
said cause, which said motion is in words and figures as follows, to 
wit: 


In the U.S. Cireuit Court, Western Division of the Western Dist. of 
Mo. 


JOSEPH TEAL & Co. 
vs. No. 409. 
JOHN S. BILBy. 


Plaintiffs move the court to set aside the verdict and for a new 
trial, because: 
13° 1. The court erred in excluding competent and relevant 
testimony offered by plaintiffs. 
The court erred in admitting incompetent and irrelevant testi- 
mony on behalf of def't. 
“The verdict was against the law and evidence. 
1 The court erred in charging the jury as to the law of this case. 
Matters were submit-ed to the jury and passed on by them 
which were not presented in the pleadings. 
6. Under the pleadings and evidenee the verdict should have been 
for plaintiffs. 
L. H. WATERS «& 
EDWARDS & RAMSEY, P. A. 


And afterwards, at the same October term of said court, and on 
the 25th day of January, 1883, said motion to set aside the verdict 
of the jury, and for a new trial in said cause, was taken up by the 
court and argued by counsel for plaintiffs and the defendant; and 
afterwards, to wit, at the same term, and on the5th day of February, 
1883, said motion for a new trial and to set aside the verdict of the 
jury in said cause were by the court overruled. 

To which action of the court in overruling said motion, and in 
refusing to set aside said verdict of the jury, and to grant plaintiffs 

a new trial in said cause, plaintiffs at the time ‘then and there 
140 duly excepted and still except. 

And inasmuch as the said several matters so produced 
and given in evidence for the defendant, and by the plaintiff objected 
to, and plaintiffs’ exceptions thereto made at the time and _ in- 
sisted upon, and the said several matters so produced and offered in 
evidence by plaintiffs and rejected by the court, and plaintiffs’ ex- 
ceptions thereto made at the time and insisted upon, and the several 
rulings of said court thereon, and the said instructions to the Jury 
prayed for by plaintiffs and refused by the court, against plaintiffs’ 
objections, and their exceptions thereto, made at the time and in- 
sisted upon; and the said instructions to the Jury given by the court 
against plaintiffs’ objections, and their said exceptions thereto, made 
at the time and insisted upon ; and the several other matters herein 
objected to, and the plaintiffs’ exceptions thereto, made and insist! 
upon at the time, do not appear by the record of said cause, or of 
said verdict, or the judgment herein, plaintiffs afterwards, to wit, on 
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the — day of April, A. D. 1883, and at and during said October term, 
1882, of said court, upon leave and order of said court first had and 
; obtained, and according to the statute in such case made and pro- 
vided, duly presented in said court this their said bill of exceptions 
in said cause, and prayed said court to allow said bill of exceptions, 
and then and there to sign and seal the same, and to make a 
141 said bill of exceptions a part of the record in said cause, which, 
on said day aforesaid, and at said Qctober term, 1883, of said 
court, was done accordingly. 


A. KREKEL, [seat.] 
Judge of said Court. 


I sign this second bill of exceptions, not because I deem it neces- 
sary, but it is insisted by plaintiffs’ attorney that unless such second 
bill of exceptions is signed injury might result to them in the hear- 
ing of the cases. 


A. KREKEL, Judge. 


142, And afterwards, to wit, at said term,and on the 18th day 
of June, in the vear aforesaid, the following further proceed- 
ings were had and entered of record in said cause, to wit : 


JosEPH TEAL et al. against JonN S. BILBy. 


This day come the plaintiffs, by their attorneys, Botsford & Will- 
iams, and present to the court a writ of error to reverse the Judg- 


ment in the above-entitled cause, a citation to the defendant to 
appear ata Supreme Court of the United States, on the second 
Monday of October next, and a vond In the sum one hundred 
dollars for the prosecution of said writ to effect, and to answer all 


damages and costs; and thereupon, the premises having been con- 
sidered, the court doth allow said writ, and said citation is signed 


by the court, and said bond is approved and ordered to be made a 
: part of the record, which is accordingly done. 


And said bond is in words and figures as follows, to wit: 


Know all men by these presents, that we, J. Teal & Co. and Henry 
Coleman, as }rincipals and as sureties, are held and firmly bound 
unto John 8. Bilby in the full and just sum of one hundred dollars 
(100.00), to be paid to the said John 8. Bilby. 
145 To which payment, well and truly to be made, we bind 
ourselves, our heirs, executors and administrators, jointly 
and severally, by these presents. Sealed with our seals, and dated 
this 18th day of June, in the year of our Lord one thousand eight 
hundred and eighty-four. 
Whereas lately, at the October term, A. D.1882, of the circuit court of 
the United States forthe western district of Missouri, western division, 
in the suit depending in said court between Joseph Teal, Henry Cole- 
man,John Y. Todd, and John Storrs, copartners, trading and doing bus- 
iness under the firm name of J. Teal & Co., plaintiffs,and John S. Bilby, 
defendant, judgment was rendered against the said Joseph Teal, | 
Henry Coleman, John Y. Todd, and Joseph S. Storrs, plaintiffs | 
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aforesaid, and the said Joseph Teal, Henry Coleman, John Y. Todd, 
and John 8S. Storrs having obtained a writ of error of said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said John S. Bilby, citing and admonishing him to be and 
appear at a Supreme Court of the United States, to be held at Wash- 
ington citv, D. C.,on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Joseph Teal, Henry Coleman, John Y. Todd, and Joseph S. Storrs 
shall prosecute said writ to effect and answer all damages and 

costs, if they fail to make good their plea, then the above 
144 obligation to be void ; else to remain in full force and virtue. 


J. TEAL & CO. (SEAL. | 
HENRY COLEMAN. [seat 
A. A. WHIPPLE. SEAL. 


Approved by— 
A. KREKEL, Judge 


UNITED STATES OF AMERICA, sct : 


I, Henry C. Geisberg, clerk of the circuit court of the United 
States in and for the western division of the western district of Mis- 
souri, do hereby certify, in obedience to the writ of error attached 
hereto, that the foregoing is a true and complete transcript of the 
record and proceedings, with all things concerning the same, in the 
case of Joseph Teal, Henry Coleman, John Y. Tedd, and John S. 
Storrs against John 8S. Bilby, as fully as the same remains on file 
and of record in my office. 

Witness my hand, as clerk, and the seal of said court. Done at 
my office in Kansas City, in said division and district, this 25th day 
of Julv, A. D. 1884. 

[SEAL. ] H. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 


Endorsed on cover: W. Missouri C. C. U.S. No. 970. Joseph 
Teal, Henry Coleman, John Y. Todd, & John S. Storrs, partners as 
J. Teal & Company, plaintiffs in error, vs. John 8S. Bilby. Filed 
29th September, 1884. 
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the — day of April, A. D. 1883, and at and during said October term, 
1882, of said court, upon leave and order of said court first had and 
obtained, and according to the statute in such case made and pro- 
vided, duly presented in said court this their said bill of exceptions 
in said cause, and prayed said court to allow said bill of exceptions, 

and then and there to sign and seal the same, and to make 
141 said bill of exceptions a part of the record in said cause, which, 

on said day aforesaid, and at said October term, 1888, of said 
court, was done accordingly. | 
A. KREKEL, [SEALz.] 

Judge of said Court. 


I sign this second bill of exceptions, not because I deem it neces- 
sary, but it is insisted by plaintiffs’ attorney that unless such second 
bill of exceptions is signed injury might result to them in the hear- 
ing of the cases. 


A. KREKEL, Judge. 


142, And afterwards, to wit, at said term,and on the 18th day 
of June, in the vear aforesaid, the following further proceed- 
ings were had and entered of record in said cause, to wit: 


JOSEPH TEAL et al. against JoHN 8S. Bibby. 


This day come the plaintiffs, by their attorneys, Botsford & Will- 
lams, and present to the court a writ of error to reverse the Judg- 
ment in the above-entitled cause, a citation to the defendant to 
appear ata Supreme Court of the United States, on the second 
Monday of October next, and a vond in the sum one hundred 
dollars for the prosecution of said writ to effect, and to answer all 
damages and costs; and thereupon, the premises haying been con- 
sidered, the court doth allow said writ, and said citation is signed 
by the court, and said bond is approved and ordered to be made a 
part of the, record, which is accordingly done. 

And said bond is in words and figures as follows, to wit: 


Know all men by these presents, that we, J. Teal & Co. and Henry 
Coleman, as yrincipals and as sureties, are held and firmly bound 
unto John 8. Bilby in the full and just sum of one hundred dollars 

(100.00), to be paid to the said John 8. Bilby. 
143 To which payment, well and truly to be made, we bind 
ourselves, our heirs, executors and administrators, jointly 
and severally, by these presents. Sealed with our seals, and dated 
this 18th day of June, in the year of our Lord one thousand eight 
hundred and eighty-four. 

Whereas lately, at the October term, A. D.1882, of the circuit court of 
the United States forthe western district of Missouri, western division, 
in the suit depending in said court between Joseph Teal, Henry Cole- 
man, John Y. Todd,and John Storrs, copartners, trading and doing bus- 
iness under the firm name of J. Teal & Co., plaintiffs,and John S. Bilby, 
defendant, judgment was rendered against the said Joseph Teal, 
Henry Coleman, John Y. Todd, and Joseph S. Storrs, plaintiffs 
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aforesaid, and the said Joseph Teal, Henry Coleman, John Y. Todd, 
and John S. Storrs having obtained a writ of error of said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said John 8. Bilby, citing and admonishing him to be and 
appear at a Supreme Court of the United States, to be held at Wash- 
ington city, D. C.,on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Joseph Teal, Henry Coleman, John Y. Todd, and Joseph S. Storrs 
shall prosecute said writ to effect and answer all damages and 

costs, if they fail to. make good their plea, then the above 

144 obligation to be void; else to remain in full force and virtue. 
J. TEAL & CO. [SEAL. | 

HENRY COLEMAN. SEAL. 

A. A. WHIPPLE. SEAL. 


Approved by— 
A. KREKEL, Judge 


UNITED STATES OF AMERICA, Sct : 


I, Henry C. Geisberg, clerk of the circuit court of the United 
States in and for the western division of the western district of Mis- 
souri, do hereby certifv, in obedience to the writ of error attached 
hereto, that the foregoing is a true and complete transcript of the 
record and proceedings, with all things concerning the same, in the 
case of Joseph Teal, Henry Coleman, John Y. Tedd, and John S. 
Storrs against John S. Bilby, as fully as the same remains on file 
and of record in my office. 

Witness mv hand, as clerk, and the seal of said court. Done at 
my office in Kansas City, in said division and district, this 25th day 
of Julv, A. D. 1884. 

[SEAL. | H. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 

Endorsed on cover: W. Missouri C. C. U.S. No. 970. Joseph 

Teal, Henry Coleman, John Y. Todd, & John S. Storrs, partners as 


J. Teal & Company, plaintiffs in error, vs. John §S. Bilby. Filed 
29th September, 1884. 
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1 UNITED STATES OF AMERICA, sct.: 


The President of the United States to the judges of the circuit court 
of the United States for the western division of the western district 
of Missouri, Greeting: | 


Because in the records and proceedings, and also in the rendition 
of the judgment of.a plea which is in the said circuit court, before 
you, between Joseph Teal, Henry Coleman, John Y. Todd, and John 
S. Stores, and John S. Bilby, a manifest error hath happened, to the 
great damage of the said Jdseph Teal, Henry Coleman, John Y. 
Todd, and John 8, Storrs, as by their complaint appears. 

We, being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States at Washington, D. C., together 
with this writ, so that you have the same at Washington, D. C., on 


the second Monday of October next, in the said Supreme Court, to» 


be then and there held, that, the record and proceedings aforesaid be- 
ing inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and custom of the United States should be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit court. 

Issued at office in Kansas City, this eighteenth day of June, A. D. 
1884. 

[SEAL. | H. C. GEISBERG, Clerk, 
By WARREN WATSON, D. C. 
Approved. 
A. KREKEL, Judge. 


2 WeEsTERN DIVISION OF THE WESTERN District oF MissourtI, sct. : 


I do hereby return due and perfect obedience to the within writ, 
and do herewith, under the seal of said circuit court, distinctly and 
openly send the record and proceedings aforesaid, with all things 
concerning the same. | 

Witness my hand as clerk and the seal of said court. Issued at 
office in Kansas City, this 25th day of July, A. D. 1884. 

H. C. GEISBERG, Clerk, 
By WARREN WATSON, Deputy Clerk. 


[Endorsed :] 405. United States circuit court, western district of 
Missouri, western division. Joseph Teal e al. vs. John S. Bilby. 
Writ of error. Filed June 18th, 1884. H. C. Geisberg, clerk. 


3 The United States of America to John 8. Bilby, Greeting: 
You are hereby cited and admonished to be and appear at a 


Supreme Court of the United States, to be holden at Washington, | 


D. C., on the second Monday of October next, pursurnt to a writ of 
error, filed in the clerk’s office of the circuit court of the of the United 
1—969 ; : 
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States for the western division of the western district of Missouri, 
wherein Joseph Teal, Henry Coleman, John Y. Todd, and John S. 
Storrs, copartners, trading and doing business under the firm name 
of J. Teal & Co., are plaintiffs in error, and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiffs in error, as in the said writ of error men- 
tioned, should not be corrected, and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable Arnold Krekel, judge of the circuit court 
of the United States for the western division of the western district 
of Missouri, this 18th day of June, in the year of our Lord one 
thousand eight hundred and eighty-four. 

A. KREKEL, Judge. 


4 UNITED STATES OF AMERICA, oe 
Western District of Missouri, Western Division, 


Mr. T. C. Williams, being duly sworn, says: That he duly served 
the within citation, this 19th day of June, A. D. 1884, by delivering 
a true copy thereof to William Warner and QO. H. Dean, attorneys 
for defendant in error, at Kansas City, Missourt, in said district. 

M. T. C. WILLIAMS. 


Subscribed & sworn to before me, this 19th day of June, 1884. 
WARREN WATSON, 
Com’r U. S. Circuit Court, Western District of Mo. 


[Endorsed :] 405. United States circuit court, western district of 
Missouri, western division. Joseph Teal e¢ als. vs. John S. Bilby. 
Citation. Filed June 18th, 1884. H. C. Geisberg, clerk. 


5 UNITED STATES OF AMERICA, Sct. - 


Pleas and proceedings had before the circuit court of the 
United States for the western division of the western district of Mis- 
souri, in the case of Joseph Teal, Henry Coleman, John Y. Todd, 
and John S. Storrs, (copartners, trading and doing business under 
the firm name of J. Teal & Co.,) plaintiffs, against John S. Bilby, 
defendant. At law. 


Be it remember that heretofore, to wit, on Thursday, the first day 
of December, A. D. 1881, in vacation of said court, proceedings were 
had before the clerk according to the statute in such case provided, 
and entered of record in said cause, to wit: 


JOSEPH TEAL etal., against JOHN S. BILBy. 


This day came the plaintiffs, by their attorneys, Edwards & Ram- 
sey, Woodson & Crosby, and L. H. Waters, and file petition and affi- 
davit in the above-entitled cause, and the premises having been 
duly considered by the clerk, it is hereby ordered that the above- 
named defendant, John S. Bilby, and his agents, attorneys, and 
servants, deliver to the marshal of the United States for the western 
district of Missouri, the chattles and property specified in the affida- 


LLL OLE et ett ttt ag 
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vit filed with the petition in the above-entitled cause, and described 
as follows, to wit: Fifteen hundred head of cattle, which are steers, 
and are severally branded on the left side with the letter “T” 
6 all of which arein the western division of the western district 
of Missouri, and which property is of the value of seventy- 
five thousand dollars, and if said defendant does not deliver said 
property in obedience to said order, the marshal aforesaid is hereby 
ordered to take said property from the possession of the defendant 
and deliver the same to the plaintiffs. 
And the said petition is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri, of the May Term, A. D. 1882. 


JOSEPH TEAL, HENRY CoLEMAN, JOHN Y. Topp, and JoHN S. StTokrs, 
Copartners, Trading and doing Business under the firm name of 
J. Teal & Co., Plaintiffs, 

vs. 
JOHN S. Bripy, Defendant. 


The plaintiffs, Joseph Teal, Henry Coleman, John Y. Todd, and 
John S. Storrs, copartners, trading and doing business under the 
name, firm, and style of J. Teal & Co., state that they and each of 
them are citizens of the State of Oregon, and that defendant, John 
S. Bilby, is a citizen of the western division of the western district 
of Missouri. And the said plaintiffs further state that they are 
owners of, and entitled to the possession of, the following specific 

personal property, viz: | 
7 Fifteen hundred head of cattle, each and all of which said 
cattle are steers, and are branded on the left side with a letter 
T, and which cattle are of the value of, seventy-five thousand dol- 
lars. 

And plaintiffs state that said defendant at and within said western 
division of the western district of Missouri wrongfully retains said 
cattle from the plaintiffs. 

The plaintiffs therefore ask judgment for the recovery of said 
property, and twenty-five thousand dollars damages for the deten- 


tion thereof. 
EDWARDS & RAMSEY, 
WOODSON & CROSBY, 
L. H. WATERS, 
Plaintiffs’ Attorneys. 


And the said affidavit is in words and figures as follows, to wit: 

: In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri. Of the May Term, A. D. 
1882. 

_ JOSEPH TEAL, HENRY CoLEMAN, JOHN Y. Topp, and JoHN 8. Storks, 
Copartners, trading and doing business under the firm name of 


J. Teal & Co., Plaintiffs, 
fe 
JoHN 8. Bitsy, Defendant. 


Joseph Teal, one of the above-named plaintiffs, being first duly 


% 
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sworn on his oath, states that the plaintiffs in the above-entitled 
cause are citizens of the State of Oregon, and are the owners of and 
entitled to the possessien of certain specific personal property, viz: 


8 Fifteen hundred head of cattle, which said cattle are steers, 

and are severally branded on the left side with a letter T, and 
that the value of said cattle is seventy-five thousand dollars; and 
affiant further states that said cattle are wrongfully detained at and 
within the said western division of tlie western district of Missouri 
by the said defendant, who is a citizen of said division and district. 
And affiant further states that the said cattle have not been seized 
under any process, execution, or attachment against the property of 
said plaintiffs, and that plaintiffs will be in danger of losing their 
said property unless it be taken out of the possession of the defend- 
ant or otherwise secured. 

JOSEPH TEAL. 


Subseribed and sworn to before me this 1st day of December, 


1881. | 
L. E. WYNE, 
Commissioner of U.S. Circuit Court, West. Dist. of Mo. 


And upon the filing of said petition a writ of summons was Issued 
In words and figures as follows, to wit: 


Unirep STrateEs OF AMERICA, -y 
Western Division of the Western District of Missouia, f ~~ ° 


The President of the United States of America to the Marshal of 
the United States for the Western District of Missouri, Greeting: 


You are hereby commanded to summon John 8. Bilby, a citizen 
of the State of Missouri, and a resident of the western divi- 

9 sion of the western district thereof, to be and appear before 
the honorable circuit court of the United States in and for 

the western division of the western district of Missouri on the first 
day of the next term thereof, to be begun and holden at the city of 
Kansas, in said district, on the third Monday, the 15th day of May 
next, then and there to answer: the complaint of Joseph Teal, Henry 
Coleman, John Y. Todd, and John S. Storrs, citizens of the State of 


Oregon, as set forth in the petition filed in the office of the clerk of 


said court on the Ist day of December, A. D. one thousand eight 
hundred and eighty-one. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrisen R. Waite, Chief Justice of the 
Supreme Court of the United States, the first day of December, A. 
D. eighteen hundred and eighty-one. 


Issued at office, in the city of Kansas in said district, under the 
seal of said court, the day and year last aforesaid. 
H. G. GEISBERG, 
Clerk of said Court, 
By WARREN WATSON, 
Deputy Clerk: 
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Which said writ of summons was afterwards returned into said 
court with the marshal’s return of service endorsed thereon as fol- 
lows, to wit: 


UNITED STATES OF AMERICA, t- 
Western Division of the Western District of Missouri, 


I do hereby certify that I served the within writ by delivering a 
true copy thereof, together with a certified copy of the peti- 
10 tion filed in the cause to John S. Bilby, the within-named 
defendant at Dawson, in Nodaway county, Mo. Done in the 
western division, western district of Missouri, this 3d day of Decem- 


ber, 1881. 
C. C. ALLEN, 
U. S. Marshal, Western District of Mo., 
By R. M. ELLIOTT, Deputy. 


And together with the writ of summons in said cause there was 
issued and delivered to the marshal a certified copy of the order of 
delivery, which said certified copy of the order of delivery, together 
with the marshal’s return of service thereon, is in the words and 
figures as follows, to wit: 


Unitep Staves or AMERICA, + oii 
Western Division of the Western District of Missouri, § ~~ * 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri, in Vacation, Thursday, De- 
eember Ist, A. D. 1881. Before the Clerk. , 


JOSEPH TEAL, HENRY COLEMAN, JOHN Y. Topp, and JoHN 8S. SToRRs, 
Copartners, trading and doing business | under the firm name of 
J. Teal & Co., Plaintiffs, 

vs. 
JoHN S. Bitsy, Defendant. 


This day comes the plaintiffs by their attorneys, Edward & Ram- 
sey, Woodson & Crosby, and L. H. Waters, and files petition and 
affidavit in the above-entitled cause ; and the premises having been 
duly considered by the clerk, it is hereby ordered that the above- 

named defendant, John 8. Bilby, and his agents, attorneys, 
11 and servants deliver to the marshal of the United States for the 

western district of Missouri the chattles and property specti- 
fied in the affidavit filed with the petition in the above-entitled 
cause, and described as follows, to wit: 

Fifteen hundred head of cattle, which are steers, and are. several-y 
branded on the left sidé with a letter T, all of which is in the west- 
ern division of the said western district of Missouri, and which prop- 
erty is of the value of seventy-five thousand dollars, and if said de- 
fendant does not deliver said property in obedience to said order, 
the marshal aforesaid is hereby ordered to take said property from 
the possession of said defendant and deliver the same to the plaintiffs. 
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Unitep STATES OF AMERICA, | set 
Western Division of the Western District of Missouri, | ~~’ 


I, Henry C. Geisberg, clerk of the circuit court of the United 
States, in and for said division and district, do hereby certify that 
the foregoing writing is a true copy of the order of delivery in in 
the case of Joseph Teal ef al. against John 8S. Bilby, as fully as the 
same remains on file in my office. 

Witness my hand as clerk, and the seal of the court. Done at 
oftice in the city of Kansas, this Ist day of December, A. D. 1881. 

H. C. GEISBERG, Clerk, 
By WARREN WATSON, 
Deputy Clerk. 


I certify that I executed this order of delivery by taking 
12 from the possession of the defendant, John B. Bilby twelve 
hundred and twenty-nine head of steers, as herein described, 
and delivered them into the possession of Henry Coleman, one of 

the plaintiffs in this cause of the firm of Joseph Teal & Co. 
Done in the western division of the western district of Missouri 

this 7th day of December, 1881. 
C. C. ALLEN, U. S. Marshal, 
By R. M. ELLIOT, Deputy. 


And afterwards, at the regular May term of said court, and on 
the 15th day of May, A. D. 1882, the following entry appears of 
record in said cause, to wit: 


JOSEPH TEAL against JOHN S. BILBY. 


This day comes defendant, by Tichenor & Warner, his attorneys 
and files answer to the petition. 
Said answer is in words:and figures as follows, to wit: 


In'the United States Circuit Court of the Western Division of the 
Western District ef Missouri. 


JOSEPH TEAL, HENRY CoLEMAN, JOHN Y. Topp, and JOHN 8S. STorks, 
Plaintiffs, 
U8. 
JOHN S. Bitsy, Defendants. 


Defendant for answer to plaintiffs’ petition denies each and every 
allegation thereof, excepting as to his being a citizen of the State of 
Missouri, and as to his having been in possession of the property in 
controversy at the time of the commencement of this suit. 

Wherefore he demands judgment. 
13 WHITE & ALDERMAN anpb 
TICHENER & WARNER, 
Attorneys for Defendant. 


And afterwards at said regular October term, 1882, of said court, 
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and on the 27th day of October, A. D. 1882, the following entry ap- 
pears of recerd in said cause, to wit: 


JOSEPH TEAL et al. against JoHN S. BILBy. 


This day a stipulation is filed herein that this cause shall not be 
called before the 11th day of December next. 
Said stipulation is in words and figures as follows, to wit: 


In the Circuit Court of the U. S. for the Western Division of the 
Western District of Missouri of the October Term, 1882. 


JOSEPH TEAL et al. vs. JoHN S. BILBY. 


It is agreed that in the two cases numbered respectively 405 and 
409, wherein Teal e¢ al. are plaintiffs and John S. Bilby is defend- 
ant, that said cases shall be set down for trial before the court and a 
jury on the 11th day of Dec., 1882; that before the present jury are 
discharged a jury shall be selected to try each case, and if the par- 
ties before then shall agree or the court order that both cases be tried 

together and before the same jury, and that the jury or juries 
14 so selected shall be duly charged and required to appear Dec. 
11th, 1882, to try said cases, and that in case any of said jury- 
men shall fail to appear on said day, that the court shall cause the 
pannel to be filled at once, and that the cases shall proceed to a trial. 

Oct. 27th, 1882. 

EDWARDS & RAMSEY anp 
WATERS & WYNE, 


TICHENOR, WARNER & DEAN, 

WHITE & ALDERMAN, 

JOHNSTON & ANTHONY, , 
Att’ys for Def’t. 


And afterwards at the regular October term, 1882, of said court, 
and on the 13th day of November, A. D. 1882, the fullowing entry 
appears of record in said cause, to wit: 


JOSEPH TEAL et al. against JoHN S. BILBy. 


This day come the parties by their attorneys, the plaintiffs by 
Louis H. Waters, and the defendant by Tichenor & Warner, and it 
is thereupon ordered that a jury come, to wit, Samuel L. Fleming, 
George W. Shelley, John H. Myers, John Magee, Robert Lynn, M. 
EK. Walter, Owen H. McGee, David H. Gay, W. W. Riggs, John G. 
Dryden, Peter Bear, William P. Fisher, twelve good and lawful men, 
who were charged to return and try the above-entitled cause at an 


adjourned session of the present term to be held on the 11th day of 
December next. 


And afterwards at an adjourned day of the regular October term, 

1882, of said court, and on the 11th day of December, 
15 A. D. 1882, the following entry appears of record in said 
cause, to wit: Fes 
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JOSEPH TEAL ef al. against JoHN S. BILBy. 


This day come the. parties by their attorneys, the plaintiffs by 
Edward & Ramsey and L. H. Waters, and the defendant by 
16 White & Alderman and Tichenor, Warner & Dean, and this 
case being regularly called for trial, it is ordered that a jury 
come, to wit, Samuel Fleming, John Magee, Robert Lynn, Owen 
H. Magee, George W. Shelly, John H. Myers, David H. Gay, W. W. 
Riggs, John H. Dryden, Peter Bear, William P. Fisher, G. W. Honey, 
twelve good and lawful men, who were duly sworn to try this cause ; 
and after partial hearing defendant takes leave to amend his an- 
swer, and plaintiffs takes leave to reply, and further proceeding are 
postponed till to-morrow. 


And afterwards at an adjourned day of the regular October term, 
1882, of said court, and on the 12th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOHN TEAL et al. against JoHN S. BILBy. 


This day again came the parties by their attorneys, and the jury 
sworn to try this cause as on yesterday; thereupon defendant files 
amended answer and plaintiffs file replv thereto, and further pro- 
ceedings are had ; and the hearing not being completed at the hour 
of adjournment further proceedings are postponed till to-morrow. 

Said amended answer is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri. . 


JosEPH Tra, HENRY CoLEMAN, JoHN Y. Topp, & JoHun S 
17 SToRRs, copartners, trading and doing business under the 
firm name of J. Teal & Co., Plaintiffs, 
against 
JoHN S. Bitsy, Defendant. 


Defendant for answer to plaintiffs’ petition herein admits that 
said plaintiffs are citizens of the State of Oregon, and were and are 
partners doing business under the firm name of J. Teal & Co., and 
defendant denies each and every other allegation in said petition 
contained, save and excepting what is hereinaftér expressly admitted. 

Defendant for a second and further answer to plaintiffs’ petition 
denies that they are entitled to the possession of the property de- 
scribed in their petition or were at the commencement of this action, 
or at any part of the same, for the reason that said property was on 
or about November 3d, 1880, delivered by plaintiffs to defendant to 
be fed and cared for by him; that he did feed and care for all of 
said cattle; that two hundred and sixty-eight of said cattle died 
without any fault or negligence on his part; and that he continued 
to feed and care for said cattle taken from him in this action until 
the same were taken from him in this action; that he became enti- 
tled to receive from plaintiffs for such feed and care of the cattle 
taken from him in this action the sum of thirtv thousand dollars ; 
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that said sum was at the commencement of this action due and un- 
paid, excepting the sum of one thousand dollars paid defendant 
September 1st, 1881, and that said sum of thirty thousand dollars 
($30,000.00), less said one thousand dollars, is still due and un- 
aid. 
18 . Defendant further states that he advanced for freight 
charges on said cattle on behalf of plaintiffs to the Wabash, 
St. Louis & Pacific railroad for the freight of said cattle from Coun- 
cil Bluffs, Iowa, to Dawsonville, Missouri, on November 4th, 1880, 
the sum of seven hundred forty-two 7°5 dollars; on November 5th, 
1880, the sum of two hundred and forty dollars and fifty cents, and 
on November 7th, 1880, the sum of one hundred and sixty-five dol- 
lars, for which agreement with plaintiffs he was to receive interest 
thereon at the rate of ten per cent. per annum from the datés of said 
payments, respectively, and said cattle were to stand pledged to de- 
fendant as security for said payments and interest as aforesaid ; that 
said sums so paid are and were, at the commencement of this action, 
wholly unpaid; that on the 7th day of November, 1880, defendant 
paid the Wabash, St. Louis & Pacific railroad, on behalf of plaintiffs, 
a feed bill on said cattle the sum of eighteen dollars; that said cattle 
were to stand pledged with the defendant as security for said pay- 
ment as well as the other payments aforesaid; that said sums so 
paid is, and was. at the commencemeht of this action, wholly unpaid. 
Wherefore, defendant says he is now, and was at the commence- 
ment of this action, entitled to the possesion of said cattle, and de- 
mands return thereof and judgment for damages for the taking and 
detaining of said cattle in the sum of thirty thousand and four hun- 
dred dollars, with interest thereon at the rate of six per cent. per 
annum from the 7th day of December, 1881, together with his costs 
herein expended. 
19 JOHNSON & ANTHONY, 
WHITE & ALDERMAN, 
L. DAWSON, 
TICHENOR, WARNER & DEAN, 
Attorneys for Defendant. 


Said .reply is in words and figures as follows, to wit: 


In the Circuit Court of the United States for the Western Division 
of the Western District of Missouri, of the October Term, 1882. 


JOSEPH TEAL and others, Copartners, doing business under the firm 
name of J. TEAL & Co., Plaintiffs, 
vs. 
JOHN S. Brrpy, Defendant. 


The plaintiffs, for their reply to defendant’s amended answer, say 
that they deny each and every allegation contained in said amended 
answer. 

The plaintiffs, for a further reply to second defense stated in said 
amended answer, say that the matters and thinys therein stated and 
panes - me and pleaded by defendant in his answer to plain- 
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tiffs’ petition in a certain case, wherein the above-named plaintiffs 
are plaintiffs and the above-named defendant is defendant, which is 
now pending in this court and undetermined, and that the matters 
and things set up in said several answers are the same and not 
other and different, and that the parties in the said case are the 
same and not different; wherefore plaintiffs pray judgment as de- 
manded in and by their said petition. 
20 EDWARDS & RAMSEY anp 
WATERS & WYNE, A. D. 


@ 
And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 13th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOsEPH TEAL et al. against JoHN S. BILBy. 


This day again came the parties by their attorneys and the jury 
sworn to try the cause above entitled. Thereupon further proceed- 
inps are had; the hearing not being completed at the hour of ad- 
journment, it is ordered that further proceedings be postponed till 
to-morrow. 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 14th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL e¢ al: against JoHN S. BILBy. 


This day again came the parties by their attorneys and the jury 
sworn to try the issues herein. Thereupon further proceedings were 
had, and the hearing not having been completed at the hour of ad- 
journment, it is ordered that further proceedings be postponed till 
to-morrow morning. 


21 And afterwards, at an adjourned day of the regular October 
term, 1882, of said court, and on the 15th day of December, 
A. D. 1882, the following entry appears of record in said cause, to 
wit : 
JOSEPH TEAL et al. against JOHN S. Bipy. 


This day again come the parties by their attorneys and the jury 
sworn to try the issues. Thereupon further proceedings are had ; 
and the proceedings not having been completed at the hour of ad- . 
journment, it is ordered that further proceedings be postponed tili 
to-morrow morning. 7 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 16th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL e¢ al. against JoHN S. BILBy. 


This day came the parties by their attorneys and the jury as on 
yesterday. Thereupon further proceedings are had, and this cause 


S. BILBY. 
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not being submitted at the hour of adjournment, further hearing is 
postponed till Monday morning next. 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 18th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


22 JosEPH TEAL et al. against JoHN S. BIrBy. 


This day come again the parties by their attorneys and the jury 
sworn to try this cause. Thereupon further proceedings are had; and 
the hearing of evidence not being completed, it is ordered that 
further proceedings be postponed till to-morrow morning. 


And afterwards at an adjourned day of the regular October term, 
1882, of said court, and on the 19th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against JOHN S. BILBy. 


This day again came the parties by their attorneys and the jury 
sworn to try this cause. Thereupon further proceedings are had; and 
the hearing not being completed at the hour of adjournment, it is 
ordered that further proceedings be postponed till to-morrow morn- 


ing. 

And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 20th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JosEPH TEAL et al. against JouN S. BILBy. 


This day again come the parties by their attorneys and the 

23 jury sworn to try this cause. Thereupon further proceedings 

are had; and the hearing not being completed at the hour of 

adjournment, it is ordered that further proceedings be postponed 
until to-morrow morning. | 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 21st day of December, A. D. 1882, 
the following entry appears of records in said cause, to wit: 


JOosEPH TEAL et al. against JouN S. BILBy. 


This day again come the parties by their attorneys and the Jury 
sworn totry thiscause. Thereupon further proceedings are had, and 
further hearing postponed until to-morrow morning. 


And afterwards, at an adjourned day oft he regular October term, 
1882, of said court, and on the 22nd day of December, -A. D. 1882, 
the following entry appears of record in said cause, to wit: 

JOSEPH TEAL et al. against JoHN S. Bibby. 

This day again come the parties by theirattorneys and thejury sworn 

to try this cause as on yesterday; and thereupon further proceed- 
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ings are had; and the hearing not being completed at the hour of 
adjournment, it is ordered that further proceedings be postponed 
until to-morrow morning. 


24 And afterwards, on an adjourned day of the regular Octo- 

ber term, 1882, of said court, and on the 23rd day of Decem- 
ber, A. D. 1882, the following entry appears of record in said cause, 
to wit: 


JOSEPH TEAL ef al. against Joun S. BILBy. 


This day again come the parties by their attorneys, as on yester- 
day, as well as the jury sworn to try this cause; and thereupon fur- 
ther proceedings are had ; and the hearing not being completed at 
the hour of adjournment, further proceedings are postponed till Tues- 
day next. 


. And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 26th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against JOHN 8S. BILBy. 


This day again come the parties by their attorneys, and the jury 
sworn to try this cause. Thereupon proceedings are had ; and not 
being completed at the hour of adjournment, it is ordered that fur- 
ther proceedings be postponed till to-morrow morning. 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 27th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


25 JoHN TEAL et al. against Joun S. Birney. 


This day come again the parties by their attorneys, and the jury 
sworn to try this cause. Thereupon further proceedings are had; and 
not being completed at the hour of adjournment, further hearing is 
postponed till to-morrow morning. 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 28th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL etal. against Jonn S. BIpy. 


This day again come the parties by their attorneys, and the jury 
sworn to try this cause, as on yesterday. Thereupon testimony is 
heard ; and not being completed at the hour of adjournment, it is 
ordered that further proceedings be postponed till to-morrow morn- 


ing. 
And afterwards, at an adjourned day of the regular October term, 


1882, of said court, and on the 29th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 
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JOSEPH TEAL ef al. against JOHN S. BILBy. 


26 This day come the parties by their attorneys, and the jury 

sworn to try this cause, as on yesterday; and thereupon fur- 
ther proceedings are had; and the hearing not having been com- 
pleted at the hour of adjournment, further proceedings are postponed 
till to-morrow morning. 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 30th day of December, A. D. 1882, 
the following entry appears of record in said cause, to wit: 


JOSEPH TEAL ef al. against JOHN S. BILBy. 


This day come the parties by their attorneys, and the jury sworn 
to try this cause. Thereupon the issues herein are submitted on the 
agreement of the counsel, and further hearing is postponed till 
aa morning next, when the charge of the court will be de- 

ivered 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 2nd day of January, A. D. 1883, the 
following entry appears of record in said cause, to wit :_ 


JOHN TEAL et al. against JoHN S.. BILBy. 


This day again come the parties by their attorneys, and the jury 
sworn to try this cause as on Saturday last. Thereupon, after hearing 
the charge of the court, the jury retire to consider what verdict they 

shall render in the premises ; and after due consultation the 
27 +jury return into court the following verdict, to wit: 


“We, the jury, find the issues for the defendant, and assess 
the value of the property taken at $66,598.35, and assess the de- 
fendant’s interest therein at $23,835.12. 

“W. W. RIGGS, Foreman.” 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 3rd day of January, A. D. 1883, the 
following entry appears of record in said cause, to wit: 


JOSEPH TEAL et al. against JoHN S. BILBy. 


A verdict having been on yesterday returned into court by the 
jury in favor of the defendant and against the plaintiffs, it is now 
considered by the court that the defendant, John 8S. Bilby, recover 
against the plaintiffs, Joseph Teal, Henry Coleman, John Y. Todd, 
and John S. Storrs, and against the sureties on the replevin board 
herein, P. A. Thompson, John Grigs, by Schuyler Rouk, David 
Rankin, Robert Hunter, James Rankin, Logan D. Young, the said 
sum of tw enty-three thousand eight hundred and thirty-five dollars, 
the value of the defendant’s interest in the property replevined, as 
found by the jury, or that said plaintiffs and sureties return to the 
possession of the defendant the property so replevined at his option. 

It is further ordered that the defendant recover against said plain- 
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tiffs and sureties on the replevin board his costs herein expended, 
and have thereof execution as well as for his damage. 


28 Thereupon come the plaintiffs, by their attorneys, and file 
motion for new trial. 
Said motion for new trial is in words and figures as follows, to 
wit: 


In the United States Circuit Court, Western Division of the West- 
ern District of Missouri. 


JosEPH TEAL et wal | 
vs. No. 405. 
JOHN S. BILBy. f 


The plaintiffs move the court to set aside the verdict herein and 
for a new trial, because— 

(1.) The court erred in refusing .to admit competent and proper 
evidence offered by the plaintiffs. 

(2.) The court erred in refusing to exclude incompetent and ir- 
relevant evidence offered by the defendant. 

(3.) The verdict of the jury was against the evidence and the 
Ww eight of the evidence. 

(4.) The verdict is against the law of the case and is excessive. ° 

(5.) The court erred in charging the jury as to the law of the case. 

8) Matters were submitted to and passed upon by the jury which 
were not presented by the pleadings. 

(7.) Under the pleadings and evidence the verdict should have 
been for the plaintiff. 
L. H. WATERS anp 
EDWARDS & RAMSEY, 4. P. 


29 And afterwards, at an adjourr.ed day of the regular Octo- 

ber term, 1882, of said court, and on the 25th day of Jan- 
uary, A. D. 1883, the following entry appears of record in said cause, 
to wit: 


JOSEPH TEAL e¢ al. against Joun S. Binpy. 


This day come the parties by their attorneys, and the motion for 
a new trial coming on for a hearing, the same is argued by counsel, 
submitted to the court, and taken under advisement. 


And afterwards, at an adjourned day of the regular October term, 
1882, of said court, and on the 5th day of February, A. D. 1883, the 
following entry appears of record in said cause, to wit: 


JosEPH TEAL et al. against Jounx S. Bripy. 


This day come the parties by their attornevs, and the motion for 
a new trial having been called for hearing, the same is argued by 
counsel and submitted ; and, on consideration of the premises, the 
court doth deny the same. Leave till first Monday in April to tile 
bills of exception is given plaintiffs. 
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: And afterwards, at an adjourned day of the regular October term, 
: 1882, of said court, and on the 2d day of April, A. D. 18838, the fol- 
7 lowing entry appears of record in said cause, to wit: 


30 JOSEPH TEAL et al. against JoHN S. Binpy. 


Come again said parties, and plaintiffs’ counsel having prepared 

) their bill of exceptions herein, and tendered the same ten days since 

to defendant’s counsel for their examination, and defendant’s coun- 

be sel desiring further time for that purpose, it is ordered by the court, 

| by consent of both parties, that the further consideration of said bill 

be, and the same is, postponed to the first day of the next term of 
this court. 


And afterwards, at the regular May term, 1883, of said court, and 
on the 21st day of May, A. D. 1883, the following entry appears of 
record, to wit: 


JOSEPH TEAL et al. against JoHN S. BILBy. 


Again come the parties to the above-entitled cause, by their respect- 
ive counsel; and thereupon said plaintiff- again presents their bill 
of exceptions herein, and pray the court to sign the same and make 
them a part of the record herein. Whereupon defendant’s: counsel 
ask the court for further time to examine said bill; and on the ap- 
plication of defendant's counsel, and by consent of parties, it is or- 
dered by the court that the further consideration of said bill of ex- 
ception in said causes be, and the same is hereby, continued until 
June 18th, 1883. 


ol And afterwards, at the regular May term, 1883, of said 
court, and on the 30th day of June, A. D. 1883, the following 
entry appears of record, to wit: 


JOSEPH TEAL et al. against JoHN S. BIpy. 


This day come the parties, by their attorneys; whereupon de- 
fendant’s objection- to the bill of exception of plaintiffs are presented 
to the court, and the hearing thereof progressed; and not being 
completed at the hour of adjournment, the further hearing and con- 
sideration of the same is postponed till the first Monday in August’ 
next. - 


YS 


4g And afterwards, at an adjourned day of the regular May term, 
, a 1883, of said court, and on the 7th day of August, A. D. 1883, the 
following entry appears of record, to wit: 


JosEPH TEAL e¢ al. against JoHN S. Bitsy. 


It is ordered by the court that the hearing of the objections to . 
: plaintiffs’ bill of exceptions be continued until the next term of this 
court. | : 
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And afterwards, at an adjourned day of the regular October term, 
1883, of said court, and on the 26th day of February, A. D. 1884, 
the following entry appears of record, to wit: 


JOSEPH TEAL et al. against JOHN S. BILBy. 


32 This day come the parties, by their attorneys; and the 
objections to the bill of exceptions being called for hearing, 

the argument thereof by counsel progressed, and not being concluded 

at the hour of adjournment, is postponed till to-morrow morning. 


And afterwards, at an adjourned day of the regular October term, 
1883, of said court, and on the 27th’ day of February, A. D. 1884, 
the following entry appears of record, to wit: 


JosePH TEAL et al. against JoHN S. Bibpy. 


Now again come the parties, by their attorneys; whereupon the 
argument of the objections to the bill of exceptions is proceeded 
with, and, not being concluded at the hour of adjournment, is post- 
poned till to-morrow morning. 


_ And afterwards, at an adjourned day of the regular October term, 
1883, of said court, and on the 28th day of February, A. D. 1884, 
the following entry appears of record, to wit: 


JOSEPH TEAL ef al. against JouHn S. BILBy. 


Now again come the parties, by their respective attorneys ; where- 
upon the argument of the objections to the bill of exceptions pro- 
gressed, and, being concluded, said objections are submitted to the 
court. | 


oo And afterwards, at an adjourned day of the regular October 
term, 1883, of said court, and on the 7th day of April, A. D. 
1884, the following entry appears of record, to wit: 


JOSEPH TEAL ef al. against JoHN S. BILBy. 


Upon motion of the plaintiffs, and by consent of counsel for de- | 


fendant, it is ordered that the further hearing of objections to the 
bill of exceptions be continued till next term. 


And afterwards, atthe regular May term, 1884, of said court, and 
on the 16th day of June, A. D. 1884, the following entry appears of 
record, to wit: 


JOSEPH TEAL ef al. against JoHN S. Biipy. 


This day come the parties, by their attorneys, and the bill of ex- 
ceptions of plaintiffs being again presented to the court, the same 


‘are signed and sealed by the judge and ordered to be made a part 


of the record herein ; and thereupon said bill of exceptions is filed. 
Said bill of exceptions is in words and figures as follows, to wit: 


Cm POE ema oinnhe. ~ 
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o4 acy Bill of Exceptions. 


In the Circuit Court of the United States for the Western Division of 
the Western District of Missouri, at the October Term, A. D. 1882. 


JOSEPH TEAL, HENRY CoLEMAN, JOHN Y. Topp, and JOHN 
T. Storrs, copartners, doing business under the firm 


name of Joseph Teal & Co., Plaintiffs, r No. 405. 
against 
JOHN S. Bripy, Defendant. 


Be it remembered that this cause came on to be heard at this term, 
held on the — day of December, A. D. 1882, before the Honorable 
Arnold Krekel, judge of said court, and a jury. 

Thereupon sé aid court, at plaintiffs’ request, consolidated this action 
with action No. 409, between same plaintiffs and defendant, for the 
purpose of trial, and said causes were tried before the same jury and 
on the same evidence, which was submitted for the purpose of the 
trial of both of said causes, and upon the same instructions given to 
the jury on both of said causes. 

Thereupon plaintiffs, te maintain the issues on their part, intro- 

duced evidence tending to prove the following facts : 
oO 1. The plaintiffs, as copartners, were the owners of three 

thousand and seyen head of good graded American cattle, in 
good condition and fire health, in the county of Wasco, State of 
Oregon, in the month of June, 1880; that these cattle were from two 
to eight years old, 325 being long 2 years old, but the greater por- 
tion being from four to five years old, all steers, except about sixty 
speyed cows,and that said plaintiffs, as such partners, were interested 
in ihe cattle as follows: Joseph Teal, one-third; Henry Coleman, 
one-third ; and John Y. Todd and John “'T. Storrs, one-third. 

That on the tenth and fourteenth days of June, 1880, said cattle 
were started by plaintiffs from Prineville and the Des Chuttes river, 


in Wasco county, Oregon, in two herds, of about fifteen hundred 


head each, one under the charge of Coleman and the other under 
Todd, to be driven across the plains, eastward, to a shipping point 
in Wyoming Territory, on the Union Pacific r: ailw ray, and that they 
commenced arriving at Sheep Creek, twenty miles northwest of 


Rock Creek station, on that railway, about the third day of October, 


1880, in good condition, but thin in flesh. 

That said cattle had’ traveled a distance of about thirteen hun- 
dred and sixty miles, and had been driven on the trail an average 
of from eight to twelve miles per day, the herds at times mingling 

together, but kept separate on the drive for the purpose of 
36 grass and water; that during the time they were on the jour- 

ney the cattle had usually good grass such as the country 
afforded, and ,lenty of water on the route. except that at one time 
in the sand hills, near the foot of the Three Teton Mountains, they 
were from one morning until the next morning without water. 
‘.. That in con-ection with these two herds there was a drag band, 
composed of lame cattle, and consisting of such cattle of the two 
herds as were disabled from traveling with them from time to time 
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on the route; and that this drag band of lame and disabled cattle 
amounted, at the time of the arrival of the cattle at Rock Creek 
station, to between two and three hundred head. : 

That said cattle, remained at and in the vicinity of Sheep Creek 
Valley, with plenty of water and fair grass while there, awaiting 
cars for shipment at Rock Creek station, and that as soon as practi- 
cable after the arrival of the cattle they were put on board cars and 
shipped to Council Bluffs, in the State of Iowa, between the 14th day 
of October and the 10th day of November, A. D. 1880. 

That the first shipment was made October 14th, 1880, of about 
three hundred and seventy-nine of these cattle from Rock Creek 
station to Council Bluffs, on cars over the Union Pacific railway, a 
distance of about seven hundred miles, and that these cattle arrived 

at Council Bluffs on the 17th day of October, 1880; that this 
Oo” first shipment averaged with the balance of the herd in age, 

weight, health, and condition at the time of shipment, and 
were in good, healthy condition, but thin in flesh; and that they 
were stopped, unloaded from the cars, fed, watered, and rested from 
twelve to twenty-four hours at North Platt- city, on the Platt- river, 
on the route from Rock Creek station to Council Bluffs, as were all 
the other shipments of the herd made from same point to Council 
Bluffs. That there were from sixteen to nineteen cattle placed in 
each car of the various shipments, with two men in charge of the 
cattle for the owners on each train. The trains all stopped at North 
Platte city, and the cattle unloaded, watered, and fed, and rested 
from twelve to twenty-four hours, sent on to Council Bluffs, and 
there unloaded at the Union Stock Yards, and watered and fed im- 
mediately on arrival. | 

That after the first train-load of these cattle had been received at 
the stock yards at Council Bluffs, they were seen and examined by 
defendant Bilby at that place. That defendant was introduced to 
Joseph N. Teal, a son of one of the plaintiffs, by Mr. A. V. Bass, of 
the firm of Rosenbaum, Bass & Co., stock commission merchants at 
Council Bluffs, and agents for plaintiffs in handling their cattle, and 
was represented to plaintiffs as a large farmer and stock feeder from 
Missouri, who owned large bodies of land, and thousands of bushels 

of grain, and good pastures, and had experience and success 
38 in feeding Western Oregon eattle, similar to those of Teal «& 

Co., and was seeking either to buy cattle or to arrange about 
feeding them for the owners. 

Upon examination of this first load of Teal & Co.’s cattle defend- 
ant was satisfied with them and so expressed himself; and there- 
upon negotiations were entered into between defendant and Joseph 
N. Teal for plaintiffs, for defendant to feed fifteen hundred of these 
cattle for plaintiffs, the first shipment to be a sample lot of what 
was to follow, and to save dispute Mr. A. V. Bass was made judge of 
the cattle. 

At this time and before the final execution of the contract de- 
fendant knew and was informed by the plaintiffs of the manner in 
which the cattle had been handled on the trip from Oregon to Coun- 
cil Bluffs, and that they had passed through at and in the vicinity of 
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Rock Creek station, and the treatment they had received before 
shipment. 

Afterwards, and on the 3d day of November, 1880, at Council 
Blufis, plaintiffs and defendant entered into written contract of that 
date, Which is attached to plaintiffs’ petition, and which is in words 
and figures as follows, to wit: 


“This contract, entered on this day, November 3d, 1880, by and 
between J. Teal & Co., of Portland, Multnomah county, Oregon, of 
the first part, and John S. Bilby, of Fairview, Nodaway county, 

Missouri, of the second part, is as follows: 
39 J. Teal & Co. to weigh fifteen hundred (1,500) cattle at the 
Transfer Stock Yards, Council Bluffs, lowa, after feeding, 
watering, and then shrinking twelve hours, to be delivered to John 
S. Bilby, at Dawsonville, Missouri, said cattle to be fed, watered, 
weighed, and handled by’ Rosenbaum, Bass & Co., Transfer Stock 
Yards, Council Bluffs, lowa. The cattle to be delivered to John S. 
Bilby shall be the same that J. Teal & Co. drove this year from 
Wasco county, Oregon, to Rock Creek, Wyoming Territory, branded 
with “T” on the left side, similar in age, flesh, and quality to a 
train-ioad that arrived at Council Bluffs, Iowa, on Sunday, October 
the 17th, 1880. Mr. Bass, of the firm of Rossenbaum, Bass & Co., to 
be the Judge of cattle arriving, whether or not they are an aver- 
age lot with the train-load which arrived on Sunday, October 17th, 
1880. If any train of cattle shall arrive prior to twelve o’clock m., 
they shall be taken off, feed, and water- the same evening of the day 
of arrival at seven o’clozk p.m. If they shall arrive after twelve 
o'clock m., they shall be shut off of feed and water at seven o’clock 
p. m. of the following day. Said John S. Bilby agrees to take these 
‘attle and winter them well on hay, straw, and_ stock fields until 
grass comes; to be kept in enclosed pastures on good grass 
until the 15th of August, 1881, after which date on each and every 
day they shall be fed all the corn they will eat until 
4) delivered to J. Teal & Co. John S. Bilby agrees to deliver 
the same cattle at Dawsonville, Missouri, after weighing them 
at the nearest scales to any feed lot, where each bunch of cattle may 
feed, after a twelve hours’ shrink; such shrink to be within the 
same hours as when the cattle were first weighed and delivered. 
Cattle to be shrunk between seven in the evening and seven in the 
morning. In case J. Teal &Co. shall not take the entire bunch as 
fed in any one yard, they shall come and make selections of such 
rattle as they wish to cut out, from two to five days prior to the day 
of weighing. Said cattle to be weighed and delivered in lots of 
from one hundred and seventy-five (175) to two hundred and twenty- 
five (225), between .the fifteenth day of October, 1881, and the first 
day of December, 1881, by giving ten days’ notice either by tele- 
graph, letter, or in person, at the option of J. Teal & Co.. agreeing 
to pay five cents per pound for all increase of weights from time of 


weighing to Bilby to time of reweighing back to J. Teal & Co. 


They further agreeing to advance one thousand (1,000) dollars to 
John 8S. Bilby on the first day of September, 1881, to be applied to 
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payment of weights added to cattle on mast delivery, John 8. Bilby 
to be responsible for all cattle lost, strayed, or stolen, and for any 
dying through the neglect or carelessness of the said John 8. Bilby. 

Any dying through causes which are unavoidable shall be 
41 shared thus: J. Teal & Co. to bear the loss of the steer and 

John 8S. Bilby the feed. If any steers die, John S. Bilby shall 
preserve the hide as evidence of death, and the ears, if there are any 
ear-marks. It is further agreed that if the said John 8. Bilby shall 
pay the freight on said cattle from Council Bluffs to Dawsonville, 
Missouri, he shall be allowed ten per cent. interest on said sum, and 
the amount to be paid on the delivery of cattle to said J. Teal & Co. 
The said John S. Bilby agrees that if said cattle remain in his pos- 
session until December Ist, 1881, that he shall so feed and care for 
them that will increase four hundred and fifty (450) pounds each, 
on an average. 

(Signed) JOSEPH TEAL & CO. 

JOHN 8. BILBY. 
JOHN N. BALDWIN, Witness. 


At the time of the final execution of this contract by the parties 
thereto all of the cattle received by defendant under it were at 
Council Bluffs ; were seen and examined by defendant, and he ex- 
pressed himself to plaintiffs and to Mr. A. V. Bass well satisfied and 
pleased with them. 

At the time of the signing of the contract by the parties thereto, 
defendant, at plaintiffs’ request, and in order to obtain their assent 

and signatures thereto, executed to plaintiffs a bill of sale of 
42 the cattle to be delivered to defendant, which is in words and 
figures as follow, to wit: 

Know all men by these presents, that I, John S. Bilby, of 
Nodaway county, and the State of Missouri, of the first part, for and 
in consideration of the sum of fourty-five thousand (45,000) dol- 
lars, lawful money of the United States, to be paid to J. Teal & Co., 
of Portland, in the county of Moultnomah, State of Oregon, second 
part, the receipt whereof is hereby acknowledged, have bargained 
and sold, and by these presents do grant and convey, unto the said 
party of the second part, their executors, administrators, and assigns, 
the following-described property now in his possession, to wit: Fif- 
teen hundred (1,500) head of steers, from two to five vears old, 
branded with “TT” on the left side, to have and to hold the same 
unto the said party of the second part, their executors, administra- 
tors, and assigns, forever ; and I do for my heirs, executors, and ad- 
ministrators, covenant and agree to and with the said party of the 
second part, their executors, administrators, and assigns, to warrant 
and defend the sale of said property, goods; and chattels, hereby 
made unto the said party of the second part, their executors, ad- 
ministrators, and assigns, against all and every person and persons 
whomsoever. : 

In witness thereof I have hereunto set my hand, this third day 


of November, A. D. 1880. 
| JOHN S. BILBY. 


‘fe 
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43 STATE OF Iowa, es 
Pottawattomi- County, 


On this third day of November, 1880, before me, a notary public, 
within and for said county, personally came John S. Bilby, personally 
known to me to be the identical person, whose name is affixed to 
the above instrument as grantor, and acknowledged the execution 
of the same to be his voluntary act and deed for the purpose therein 
expressed. Witness my hand and notarial seal. 

[SEAL.] JOHN N. BALDWIN. 
Notary Public. 


Plaintiffs’ attorneys, upon reading bill of sale, stated that they 
introduced it as a part of this transaction, and to show that defend- 
ant was not the owner of the cattle. : 

Of the cattle mentioned in the contract there were received at the 
Union Stock Yards at Council Bluffs, from the Rock Creek station, 
over the Union Pacific railroad, November Ist, 1880, sixteen cars 
containing 340 head, and fifteen cars containing 309 head ; Novem- 
ber 2nd, 1880, eight cars containing 170 head, and on November 
third, twenty cars containing 441 head, and nineteen cars contain- 
ing 414 head. Of the cattle in these shipments five died in trans- 
portation from Rock Creek to Council Bluffs, and their carcasses 
were brought to Council Bluffs in the same cars they were 

_ Shipped. ed 

44 The evidence tended to show that the defendant was pres- 

ent at Council Bluffs, and about the stock yards in the regard 
to the contract for the feeding of these cattle at the time of the re- 
ceipt of these cattle at the stock yards in Council Bluffs. Defendant 
was present at the time of the receipt of these cattle at the stock 
yards at Council Bluffs; they were placed in different pens there, 
and were well fed and watered in the stock yards while remaining 
there, the same as all cattle are that come and stay there any length 
of time, and were at the times of such arrival, in age and quality 
and condition, and having the same brand as the sample train load 
mentioned in the contract as arriving October 17th, 1880. About 
thirteen hundred of these cattle were seen and examined by Mr. A. 
V. Bass, of the firm of Rosenbaum, Bass & Co., of -the transfer stock 
vards at Council Bluffs, mentioned in the contract, as they arrived 
there, and were judged by him to be an average lot with the train 
load of October 17th, 1SS0, as to age and grade, but were thin-er in 
flesh. Of these cattle there were weighed at Council Bluffs by said 
Bass to defendant, under the contract in evidence, one thousand 
head, November 4th, 1880; three hundred November 5th, 1880, and 
two hundred Nov. 6th, 1880, making in all fifteen hundred head of 
‘attle, and averaging nine hundred and fifty pounds per head, de- 
livered to defendant Bilby under the contract of November 3rd, 

1880. Mr. Bilby was present at the weighing of the 
45 cattle, and assisted in weighing them, and expressed himself 

satisfied with them. The cattle thus weighed to defendant 
Bilby, and received by-him, were all branded “ T’” on the left side, 
were a part of the Oregon trail of J. Teal & Co.; were selected from 
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the shipments by plaintiffs, who endeavored to give defendant the 
best of the cattle, in order that the best cattle could be put out to 
feed, and all were taken off feed and water at Council Bluffs, and 
sbrunk before weighing, in pursuance of the terms of the contract 
between plaintiffs and defendant. 

After these fifteen hundred head of the Oregon trail cattle of 
plaintiffs had been weighed they were, on the 4th, 5th, and 6th days 
of November, 1880, placed on the cars at Council Bluffs and shipped 
on the Wabash, St. Louis and Pacific railws ay to defendant at Daw- 
sonville, Missouri, a distance of eighty miles. The freight on these 
cattle from Council Bluffs to Dawsonville, amounting to $1,169.50, 
was, at the instance and request of plaintiffs, paid by defendant to 


the railroad company. That the “drag-band” of the Teal & Co.. 


herd, consisting of two hundred and seventy-seven head, arrived at 
Council Bluffs from Rock Creek station November 12th, after the 
‘attle delivered to Bilby had been shipped to Dawsonville, and none 
of them were included in the Bilby cattle, or delivered to him, but 
all were otherwise disposed of by plaintiffs. 
46 ,  Flaintiffs further introduced evidence tending to prove 
that these fifteen hundred cattle arrived at Dawsonville, 
Missouri, om cars as follows: Forty-nine cars, November 4th, 1880, 
at 730 p. m.,9 p. m., and 10 p. m.; fifteen cars, November 5th, 
1880, at 8 p. “m. ..and ten cars, November 6th, at 9 p. m., without 
having either food or water on te trip from Council Bluffs to Daw- 
sonville. | 

That the cattle were unloaded after arrival and crowded into in- 
sufficient stock pens and lanes, and remained without food or water 
until taken away. 

That the cattle were divided into two herds by defendant, and 
about eleven hundred of them were driven away the next days after 
arrival, without food or water, to the open prairie, a distance of one 
and a half miles west of Dawsonville, and placed on an unenclosed 
piece of ground which had been grazed down by neighboring cat- 
tle, and were permitted to remain there without food or water for 
two days and nights, when they were driven South, kept on an 
open prairie without food or water that night, and then driven to a 
large pasiure and stock field on the Nodaway river 

That the remaining four hundred were unloaded at Dawsonville 
and kept in the stock pens and lane without food or water thirty-six 
hours, while they were branded by John Wishard, for defendant, 

and then driven West and taken and placed in grass pasture. 
47 That each of said herds were kept by defendant and his 

employés upon insufficient food, and were not well wintered 
upon hay, straw, and stock fields by defendant. That said cattle 
suffered for want of food and water during the months of Novem- 
ber and December, 1880, and January, February, and March, 1881. 
That at no time did they have sufficient hay or straw for food for 
more than a few days at a time, and that for the greater portion of 


said months they had neither hay nor straw, but were kept upon ' 


cornstalks and stubble fields and dry dead grass pastures after such 
fields and pastures had been eaten bare of food for the cattle, and 


Ste 
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16 & that they were during said months, for a week to ten days at a time, 
| in such stock fields and pastures in a starving condition, thin in 
a flesh, and many dving for want of food and water. That at no time 
tm - were said cattle sheltered or protected from the stormy or severe 
| : cold weather of the winter of 1880 and 1881, and that some died 
; from exposure to snow storms. That in the various fields in which 
the cattle were held during the winter the stocks were eaten down 
i until the stubs were not more than a foot or two feet high, and bare 
L of blades and husks; that the grass, weeds, and vegetable growth of 
| every description were cleaned off by the cattle, until the fields 
§ were perfectly bare; that the cattle on different occasions broke 
} from their enclosures and over fences and into adjoining cornfields 
= for food, and that some of them died from overeating in 
48 such neighboring fields. That some of said cattle were 
drowned in Nodaway river, in defendant’s fields, by moving 
in the mud and water of the river in attempting to get water to 
i 3 drink, and that others died after moving in the mud at the springs 
: in the enclosure when they went for water. 

That in the spring of 1881, and in the month of April, before the 
wild grass had grown upon the prairie sufficient for food for the 
‘attle, they were placed on unenclosed prairie range and permitted 
to remain there without sufficient food or water until about the 
month of June, 1881, when said prairie was enclosed by defendant, 
and that in the summer of 1881 said cattle were held in the enclos- 

7 ures which did not furnish sufficient grazing or water for the cattle. 

That said cattle were not fed all the corn they could eat during 
the fall and winter of 1881. That defendant placed said cattle upon 
corn about the 15th day of August, 1881, and fed them partly green 
corn and stocks and partly musty old corn, until corn matured that 
year. That said cattle were not full fed during the months of Au- 

| | gust, September, October, and November, 1881, by defendant on 
3 corn, and that on different occasions a portion of said cattle in the 
: fall of 1881 broke from their enclosures into the adjoiniug cornfields 
in search of food, and some of them were killed by overeating in 
such adjoining fields. 
49 That from want of sufficient hay, straw, and stock pasture, 
and from want of water in the winter of 1880 and 1881, as 
herein stated, and from want of proper care and attention to said 
attle by defendant, during the time they were in his possession, one 
and fifty head of said cattle died. 
3 The plaintiff Coleman resided with defendant from on or about 
| oo the 5th of December, 1880, up to the time of that last shipment, and 
: continued to live with him and to look after the cattle in defendant’s 
care until the March following. After that ting he remained on 
defendant’s premises and boarded with one of his tenants; he was, 


} 3 until on or about the middle of September, at all times with plain- 
} ‘ffs’ cattle. 

: While the plaintiff Coleman resided wfth the defendant he was 
7 .urnished a horse by the latter which he could and did use to ride 
ae over defendant’s premises to look after the cattle in charge of the 


defendant and his employees. 
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The plaintiff Coleman did, from time to time, assist the defend- 
ant and bis agents and employees in moving the cattle about de- 
fendant’s premises during the winter, and took immediate charge of 
four hundred of them under defendant, and with ‘these cattle so 
under his charge there were at least two hundred of defendant’s cat- 
tle, including cows and calves; and while they were so under his 
charge the said Bilby lost one cow, while giving birth to a calf, and 

no others, and several of plaintiffs’ died. The said Coleman 
50 had such charge of them for at least one month, beginning 
December 10th, 1880. 

400 of the cattle delivered into the custody of Wishard were 
kept on another part of defendant’s premises by Wishard for de- 
fendant. These cattle the plaintiff Coleman did not visit for the 
purpose of ascertaining the care and treatment they were receiving 
at the hands of Wishard for Bilby until on or about the 11th or 12th 
of January, 1881. He did not visit them again and examine as to 
their care and treatment by Wishard until nearly a month later. 

The plaintiff Coleman was a well-to-do and experienced cattle man, 
who had been engaged in the business of handling and selling cattle 
for a great many years previous to the time plaintiffs entered into 
the contract with defendant. : 

3. 

That on the 1st day of December, 1881, plaintiffs, in accordance 
with the terms of said written contract, paid to defendant the sum 
of one thousand dollars in cash, for whieh defendant gave a receipt, en- 
dorsed by defendant, on said contract, which is in words and figures 
as follows, to wit: 


$1,000. Nopaway County, Missourt, September 1st, 1881. 
Received from Joseph Teal & Co. the sum of one thousand dollars 


on the within contract. 
JOHN S. BILBY. 


Defendant also executed to plaintiffs, at the time of said payment, 
another receipt, as follows 
51 Nopaway County, Missouri, Sept. 1, 1881. 
Received of Joseph Teal & Co. the sum of one thousand 
dollars, on contract of December 38rd, 1880, same being endorsed 
on contract at this date. 
J. BILBY. 


That afterwards, and before the first day of December, A. D. 1881, 
plaintifis duly notified defendant that they would be ready to re- 
ceive and demand the delivery of the fifteen hundred head of cattle 
according to the terms of the contract of date November 3rd, 1880, 
at Dawsonville, Nodaway county, on the first day of December. 
1881. 

Thatun pursuance of said notice (342) three hundred and forty- 
two cattle then in the possession of said John Wishard, the subcon- 
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tractor of defendant, were weighed on the first day of December, 
1881, and that on the Ist and 2nd days of December, 1881, (898) 
eight hundred and minty-cight of said cattle in possession of defend- 
ant were weighed, and the total weight of said (1,240) twelve hun- 
dred and forty head of cattle was 1,595,165 Ibs., an average of 1,276 
Ibs per head; which is an average gain of 356} Ibs. p’r head ; said 

cattle w eighing at the time of their delivery to defendant an average 
of 950 Ibs. p’r head. 

That after said cattle were weighed the same were driven to Daw- 
sonville on the second and third days of December, 1881. The 
plaintiffs were present, ready to receive the cattle under the terms 
of said contract,-and demand at Dawsonville, December 1st, 1881. 
That after the 1,240 cattle had arrived at Dawsonville plaintiffs made 
another demand of deféndant for the fifteen hundred head of cattle, 
according to the contract, to be delivered at Dawsonville, and noti- 

fied defendant that they were ready to settle according to 
52 the contract, and demanded the production of the hides of 

such as had died, according to the terms of the contract, and 
that defendant refused to deliver any of the cattle to plaintiffs 
until he was paid for the number of pounds put on them by the 
care and feed of defendant, and claimed that he had preserved the 
hides of such as had died, and had notified plaintiffs thereof. 

That said cattle remained at Dawsonville in defendant’s possession 
until the 7th day of December, 1881, and while in_ his possession 
were kept on insufficient food and water. That on the 7th day of 
December the United States marshal, under the writ of replevin, 
took from the possession of defendant twelve hundred and twenty- 
nine of said cattle and delivered them into the possession of plain- 
tiffs at Dawsonville, Missouri, from which place they were immedi- 
ately place on board cars and sent to Chicago, in the State of Iinois. 

That at the time said cattle were delivered at Dawsonville, by de- 
fendant, on said 2nd and Srd days of December, i881, said cattle 
were thin in flesh, were .not good fat cattle for beef, and were not 
worth as much as cattle similar in quality and condition, but weigh- 
ing fourteen hundred pounds, by one dollar and fifty cents per 
hundred pounds. 

Plaintiffs then introduced evidence tending to prove that said 
cattle were injured by reason of want of proper care and sufficient 
food and water from the time they were brought to Dawsonville, on 
the 2nd and 3rd days of December, 1881, after being weighed, until 
they were taken by the United States marshal under the writ of re- 
plevin on the 7th day’of December, fifty cents per hundred pounds 

on each head. 
D3 Plaintiffs then introduced evidence tending to prove that 
after said cattle had been taken by said marshal, under said 
writ, said 1,229 head of cattle were well cared for, fed, and watered 
by plaintiffs until they were transferred by railroad on cars to 
Chicago, Il]., about the 10th day of December, 1881. 

Plaintiffs then introduced evidence tending to prove that there was 
no market for the sale of such a large lot of cattle as those taken by 
said marshal, under said writ, at Daw sonville, Missouri, at the time 
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said cattle remained there in the month of December, 1881, so that 
said cattle could be sold for their full value, or that said cattle could 
be sold or disposed of at Dawsonville at that time, except bv divid- 
ing the herd and selecting the different grades for shipment as_ beef 
cattle, and for feeders of cattle therefrom, and selling or disposing 
of the same in such lots and grades. 


4. 


Plaintiffs then offered to prove by deposition of Samuel Wood, 
duly taken and certified in said action, and by other competent and 
credible witnesses, that said cattle were received at Chicago on and 
about the 12th day of December, 1881, and were sold on the market 
at the full market value of said cattle, at the time at from 33 to 4 cents 
per pound, and that the total amount received by plaintiffs at Chi- 
cago for said cattle was $54,123.29, which was their full value at 
that time and place, and that Chicago was the nearest general 

market for said cattle to the town of Dawsonville. 
o4 To which deposition and all testimony offered by plaintiffs 

to prove said facts, or either of them, defendant objected ; 
and said objections were by the court sustained,and the court refused 
to allow plaintiffs to read said deposition, or produce any such testi- 
mony before the Jury, and excluded the same from the jury; to 
which action of the court in refusing to allow plaintiffs to read said 
deposition or produce said testimony, before the jury, plaintiffs at 
the time duly excepted and still except. 

Plaintiffs then further offered evidence tending to prove, by the 
deposition of said Samuel Wood, and by the depositions of other 
competent witnesses at Chicago, duly taken In said action, that said 
cattle were not in a good condition for beef cattle, but were too thin 
in flesh ; that cattle of like quality, but weighing fourteen hundred 
pounds, were worth more in the markets of Chicago during the 
month of December, 1881, than the cattle of plaintiffs in the con- 
dition they were as to weight at that time, of two doliars and fifty 
cents per hundred pounds. 

Plaintiffs then introduced evidence tending to prove that on the 
first and second days of December, 1881, at Dawsonville, Missouri, 
said fifteen hundred head of cattle, if they had been increased in 
weight four hundred and fifty pounds each, so as to weigh on an 
average fourteen hundred pounds, would have been worth five and 
one-fourth cents per pound, and that the twelve hundred and twenty- 
nine head of cattle taken by the marshal were not worth as much 
at that time and place by one dollar and fifty cents per hundred 


pounds as if the same cattle had weighed fourteen hundred pounds - 


per head, but that there was no market for such cattle at Daw- 
55 sonville at that time, so that said cattle could be sold or other- 
wise disposed of, excepting by dividing the same into lots 
and grades for shipment as beef cattle and as feeders. 
Defendant, to maintain the issues on his behalf, offered evidehce 
tending to preve the following facts: 
1. That the Oregon trail cattle of plaintiffs arrived near Rock 


' 
, 


; 
; 
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Creek station early in the month of October, 1880, very poor in flesh, 
and that they were held on the open range in the v icinity of Seven 
Miles Springs, northwest of Rock Creek station and the Soda Lakes, 
about 12 miles from Rock Creek ; that there was very little grass in 
that vicinity, and water was very scarce; that there was no water 
there except the springs, the water of which is alkali; that the water 
on Rock Creek was standing in holes, no running water in it, and 
that most of the holes were frozen solid, a few not; that the Teal 
cattle arrived late in the season, and after other herds had been on 
the ground; that the snow came at and in the vicinity of Rock 
Creek very early that fall, the first snow being about the 20th day 
of September, and that during the time the cattle remained there 
the weather was very severe, but not very cold until the middle of 
October; that for ten days previous to the latter part of October was 
very snowy and stormy, and that the snow on the ground around 
Rock Creek, where the cattle were herded, was about four inches 
deep, and that the thermometer at times ranged from 25 to 30 de- 

grees below zero ; that the cattle, during the time they were 
ob held in the vicinity of Rock Creek, could get no water except 

the alkali water; that the range was bare of grass, the snow 
covered the ground, cattle could get nothing to eat, and that they 
were exposed | to the snow and storms and cold weather while in that 
vicinity ; that the herders of plaintiffs were two white men aud six or 
seven others, Indians,who did not understand herding cattle; that the 
first shipment from Rock Creek was made Oct. 14th, 1880, of twenty 

‘ars eastward to Council Bluffs, and that these cattle were stronger 
and in better health and flesh than those shipped afterwards. 

That of the cattle that remained after the first shipment a_por- 
tion had been held in the storms, and had been driven to Rock 
Creek once for shipment and back to Seven Miles Springs for want 
of cars. That these cattle were herded at Rock Creek before ship- 
ment, kept in pens one night, turned out, and held on the divide, 
where there was no feed, and penned again at night, then drove back 
to Seven Miles Springs, and afterwards again brought to Rock Creek 
station and loaded on cars about the last of October, 1880. 

That some twelve to fifteen of the cattle died on the range be- 
tween Rock Creek and Soda Lakes, and that the cattle at the time 
of the shipment were very poor and weak,so that a number of them 
were down and had to be prodded up to get them up, and that one 
died in loading on the cars. That the water on the range was dam- 
aging to the cattle, and would have the effect of scouring them, 
make them weak and sick, caused the hair to come off after they 
were delivered to Bilby, and that the cattle would have a scabby 

appearance. That the cattle were not carefully aud judi- 
57 ciously handled while at and in the vicinity of Rock Creek. 

That they were herded by Indians, who handled them very 
roughly and jammed them around and close herded them, and that 
the cattle were damaged and injured while there by the treat- 
ment they had received, want of food and good water, exposure to 
storms and extreme eold weather, and from drinking the water 
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strongly impregnated with alkali of Seven Miles Springs and Soda 
Lake. 
3. Defendant further, to maintain the issues on his part, intro- 
1 duced evidence tending to prove that the Oregon trail cattle of plain- I 
tifis commenced arriving on cars from Rock Creek station on the 17th 
day of October, 1880, and that there was one or two shipments be- | 
tween that date and November Ist, before any of the cattle which 
defendant received under the contract of November 3rd, 1880, had 
arrived atCouncil Bluffs. That of the shipment of cattle from which 7 
the fifteen hundred head delivered to defendant under said contract { 
were taken there were a great many of them down in the cars on — 
their arrival at Council Bluffs, and a large number of them jammed 
and bruised, and others dead in the ears. That the cattle down in 
the cars on arrival at Council Bluffs were so weak and exhausted 
from want of sufficient food and water that they had to be pulled 
out of the ears, and that cattle on arrival at Council Bluffs were in 
a poor condition as to flesh, and looked as if they had suffered from 
want of food and proper handling. That of the cattle that were 
down in the cars, and others of these shipments, at least fifty died 


' either in the cars or after they had been placed in the pens 
58 at the stock yards at Council Bluffs, and their carcasses were 


sold by plaintiffs ; and that others of these cattle were down 
in the yards and could not get up on account of weakness from want 
of food and water. 

That immediately on arrival the Teal cattle were given all the 
hay they could eat and all the water they could drink, as other cattle 
coming in the yards, and that said cattle had all the hay they could 
eat and all the water they could drink while in the stock yards ; | 
that the 2,600 or 2,700 head of Teal & Co.’s cattle at Council Blutfs 
were fed 90,000 lbs. of hay from Nov. Ist to Nov. 5th, 1880; that a 4 
portion of the first shipment of these cattle received by Bilby, 
amounting to about five hundred, were so fed and watered for three 
or four days, and that the cattle weighed more by reason thereof by 
between 25 & 50 Ibs. than they otherwise would have weighed if 
they had been taken off, fed, and watered the same day of arrival, 
or the day thereafter, as provided by the contract; that the cattle | 
were not shrunk before weighing, as provided by the contract, and | 
this was unknown to the defendant and to said Bass. That defend- ~< 
ant did not examine the cattle on their arrival at Council Bluffs ; 
until after they were weighed, and that he had no personal knowl- 

- edge of the manner they had been treated after arrival at Rock 
Creek station, and before arrival at Council Bluffs, and was not in- .. 
formed thereof by plaintiffs at any time. 

Thatsaid A. V. Bass, mentioned in the contract as the judge of 
the cattle as to age, flesh, and quality, did not look after the matter 

of the selection of weight of the cattle, except as to the thir- 
59 teen hundred head which he delivered to defendant, although 
he knew of the weighing of the other two hundred head for 
the defendant. 
i That said Bass did not know anything about how the cattle (de- 
H livered to defendant under the contract) had been treated between 
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October 17th and November Ist, 1880, at. and in the ‘vicinity of Rock 
Creek station. 

Defendant introduced evidence tending to prove that the time A. 
V. Bass undertook to act as judge between plaintiffs and defendant 
as to the kind of cattle that plaintiffs should deliver to defendant 
under said contract, the firm of which the said A. V. Bass was a 
member was receiving a commission of fifty cents per head on each 
and every head of cattle delivered by the plaintiffs to defendant 
under said contract, which fact was unknown to defendant at the 
time of his receiving said cattle. 

That 1,300 head of said cattle were taken to Dawsonville by def’t 
on the cars about November 4th, 1880, and were in no better condi- 
tion when shipped than when they arrived at Council Bluffs, except 
that they had been fully fed and watered; that in shipping the 
cattle on board the cars at Council Bluffs for Dawsonville some of 
the cattle were so weak, from want of proper feed and care, and 
others were not in a fit condition to ship at all, owing to their weak 
and debilitated condition, and that on arrival of the cars at Daw- 
sonville there was one of said cattle dead in the cars. 

The defendant introduced evidence tending to show that the agent 
of the plaintiffs accompanied the cattle from Council Bluffs to Daw- 
sonville for the purpose of delivering the same at Dawsonville to 

the defendant, and also for the purpose .of examining and 
60 ascertaining the fields of the defendant and his facilities for 
carrying out the contract for the keeping of the cattle. 

Defendant introduced evidence tending to show that he was the 
owner of a large body of land, consisting of about fourteen thousand 
(14,000) acres, and had abundance of pasturage, hay, straw, and 
stalk fields and corn for carrying out the contract, and that the said 
land was well supplied with good living water. 

Defendant introduced evidence tending to show that the agent of 
plaintiffs who accompanied the first thirteen hundred cattle was 
present at Dawsonville, and superintended their unloading from the 
cars and delivery at that place to the defendant; and that the de- 
fendant then engaged a sufficient number of men to take charge of 
the cattle, and that they were unloaded as rapidly as possible. That 
upon their arrival at Dawsonville they were in a very weak condi- 
tion. That they were properly handled while there, and with care 
driven to defendant’s farm, a distance of about eight miles, having 
on the drive an abundance of food and water. 

Defendant introduced evidence tending to prove that from the 
time the fifteen hundred cattle were received by the defendant at 
Dawsonville up to the time of the delivery at Dawsonville in Decem- 
ber, 1881, they had been in charge of careful, prudent, and experi- 
enced feeders, being kept all the time in pastures and feed-pens, and 
fed in accordance with the terms of the written contract and as the 

same was modified in December, 1880. 
61 Defendant further introduced evidence tending to prove 
that a part of the cattle delivered to the defendant by plain- 
tiffs were not a part of the herd which the sample lot belonged to, 
and that this fact was unknown to the defendant or his agent when 
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said cattle were received and examined by the defendant Bilby at 


Dawsonville. 

4. Defendant further, to maintain the issues on his part, introduced 
evidence tending to prove that on the arrival of the fifteen hundred 
head of cattle received by him under the contract of November 3rd, 
1880, said cattle were in a feverish condition, were unloaded as rap- 
idly as possible from the cars, divided into herds, and driven care- 
fully and slowly, and as soon thereafter as practical from Dawson- 
ville to pastures near Fairview, about eight miles distant, and that 
1,100 head of them were turned on good grass pastures for a. few 
days, and that such pasturing was best for the cattle, after which 
they were placed in stock fields, where they had access to straw 
stacks, hay, and good water. 

That the balance of the cattle were driven by Wishard slowly 
about ten miles southwest of Dawsonville and placed in a pasture 
field of wild and tame grass, with stacked hay, straw, and corn- 
stalks, where they remained about four weeks, with plenty of feed 
and good water, and that thereafter they were placed upon stock 
pasture with hay, straw, and cornstalks. That in driving the cattle 
‘from Dawsonville to the various pasture fields from five to ten of 
them died from weakness and exhaustion, and within thirty days 
thereafter from twenty-five to thirty died in the fields from sam> 

‘auses, and that the cattle were in very poor condition, weak 
62 and thin, and did not improve upon the feed they were re- 
ceiving. 

Defendant introduced evidence tending to prove that about four 
hundred of the defendant’s cattle ran with the cattle received from 
plaintiffs, fed the same and received the same treatment, and that 
out of these two hundred only two died, and that the defendant sold 
a large number of his cattle in Chicago markets during winter of 
1880 & 1881 as fatted beef cattle which had received precisely the 
same care and feed as plaintiff’s; that plaintiff Coleman took charge 
himself of one of such shipments by defendant to Chicago. 

That defendant introduced evidence tending to prove that the 
three hundred head of cattle which arrived at Council Bluffs Octo- 
ber 17th, and referred to in the written contract as the sample lot, 
were a picked lot of younger and stronger cattle, and in better flesn 
than those which followed. The cattle afterwards received by Bilby 
were a mixed lot of cattle whose ages ranged from two to eleven 
vears, and that the cattle received by Bilby were remnants or tail- 
ings of the herd. 

That Teal & Co. had become indebted to Rosenbaum, Bass and 
Company, theircommission merchants, in a considerable sum, and 
that they had previously sold all the cattle belonging to the herd 
driven by them from Oregon to Rock Creek, and afterwards shipped 
to Council Bluffs, which were available for sale. And that there 
were cattle delivered to the defendant at Dawsonville which did not 
belong to the herd from which the sample lot of October 17th, 1880, 

were taken, but that the plaintiffS had procured during the cold 
G3 season preceding November Ist certain other cattle at Chey- 
enne, Wyoming Territory, which they delivered to the de- 


ie OB Me ane 


ee 


a a 


| ae LALLA LAER eS sate ei 
. 
a 


Pe twa eae 


. ° e es a 
wines | — 


JOSEPH TEAL ET ALS. VS. JOHN 8S. BILBY. — 31 


fendant as part of the herd from which the sample lot had been 
selected, which fact was unknown to Bass and defendant. 

The defendant introduced evidence tending to show that the ap- 
pearance of the cattle when they were delivered to him by the plain- 


tiffs would not disclose the treatment they had received previously, 


and that it required time to develop the evil effects of such treat- 
ment; that although the cattle night appear to be very thin and 
weak, yet it would not be apparent that they were diseased; on the 
contrary, experienced cattle men might well suppose that they would, 
upon the treatment provided for in the contract, soon recover their | 
flesh and strength. 

He also introduced testimony tending to show, not only the death 
of two hundred and sixty-eight of the cattle as aforesaid, but that 
as to many of the others that survived the winter of 1880 and 1881, 
although they were fed upon corn, all they could eat during the 
winter, they always presented a scabby appearance and did not 
thrive from their food, and that when the spring came they were 
placed upon grass. They did not shed their hair, but were, in the 
language of a number of the witnesses, “stuck cattle.” 

And that upon an examination of the cattle, it was considered 
by said Coleman and defendant that the cattle could not be win- 
tered on hay, straw, and stock fields, and it was a few days’ there- 
after finally agreed upon between Coleman and defendant that de- 
fendant should let the cattle into corn, and whatever time that they 
went into corn that winter should be deducted off of the corn feed 

next year at the end of the next grain feeding, and that de- 
64 fendant should also be released from the stipulation of the 

written contract requiring him to increase the average weight 
of the cattle four hundred and fifty pounds per head. 

Defendant introduced evidence tending to show that— thetime the 
defendant received the cattle from the plaintiffs to September Ist, 
1881, all the plaintiffs except Coleman were residing in the State of 
Oregon ; that the plaintiff Coleman accompanied these cattle from 
Oregon to Council Bluffs; that on the 4th of December the plaintiff 
Coleman went to defendant’s house, and remained three for a period 
of fifty-nine days, seeing these cattle every day ;.was familiar with 
the manner in which they were being fed, and “assisted in taking 
care of the same, having the use of the defendant’s horses for the 
purpose of riding over the fields and pastures to inspect the cattle, 
and after the expiration of the fifty-nine days to the first of Sep- 
tember, 1881, he remained on the defendant’s farm, boarding with 
one of the defendant’s tenants where these cattle were being kept, 
and was familiar with the manner in which they were being fed and 
their treatment, and that during all that time, from the fourth day 
of December, 1880, to the Ist day of September, 1881, he made no 
complaint as to the treatment these cattle received from the de- 


' fendant. 


That on the 1st day of September, 1881, the plaintiffs paid the 
defendant one thousand (1,000) dollars for feeding said cattle, and 
that all of the two hundred and sixty-eight cattle excepting two had 
died prior to the said first of September, and that it was through 
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no fauit or negligence of defendant that any of plaintiffs’ cattle 
died while in his care, but that they died through unavoidable 
causes. 
65 Defendant further introduced evidence tending to prove 
that plaintiff Coleman had made statements thereafter to 
various witnesses on different occasions which tended to prove that 
the contract had been changed as testified to by defendant. 
Defendant then introduced evidence tending to prove that imme- 
diately after the said change and modifications of the written con- 
tract defendant placed said cattle in stock fields and cornfields 
which contained good corn in the ear, and that they were fed, except 
for a few days, from that time forth, through and during the winter 
of 1880 and 1881, all the corn and feed that they would eat, but 
that many of said cattle were in such weak and exhausted condition 
from previous bad treatment before Bilby had received the cattle 
that a large number of them, amounting to two hundred and sixty- 
eight, died while in possession of Bilby. That said cattle were fed 
about seventy-five days during said winter of 1880 and 1881 on 
corn and stock fields, were placed in good grass pastures in the 
spring of 1881; after grass came in enclosed grass pastures on good 
grass, with plenty of water, until August the 15th, 1881, except a part 
of them for a short time were placed on prairie, where there was 
good grass, and fenced all around, except the road openings, and 
these were guarded, when the cattle were fed with all the corn they 
could eat until November Ist, 1881. Thet on the 28th day of Oc- 
tober, 1881, defendant served plaintiffs with the following notice : 


To JoserH TEAL. 
66 Sirs: You will take notice that on Monday, the 31st day 

of October, 1881, I shall begin to weigh and complete the 
weighing, as soon as practicable, of the steers placed in my keeping 
under contract with you in the fall of 1880. Under and by virtue of 
said contract as finally made said steers were fed corn for two and 
one-half months in the fall of 1880, whereby vour option under the 
same, as to the time of receiving said steers, expired on October Ist, 
1881. i 
I hold myself in readiness to deliver said steers after weighing to 
you at Dawsonville, Mo., in such numbers as you may desire, pur- 
suant to the terms of said contract, after payment being made to me 
of the interest the weights may prove I have in the same, together 
witn the advanced freights thereon. | 

Said weights will be made at Fairview, Nodaway county, Mo., 

and on my farm, on section 5, township 65, of range 38, in Atchison 


county, Mo. 
JOHN S. BILBY. 
Fairview, Nodaway Co., Mo., October 25th, 1881. 


This was served at Council Bluffs, Ia., on both Teal and Coleman 
on the 28th of October, ’81, by copy, by Jno. A. Wishard. 

That in pursuance of said notice, at Fairview, and on said Ist 
day of November, 1881, defendant weighed said cattle, amounting 
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to 1,245 head, and that said 1,245 cattle weighed one million five 

hundred and fifty-three thousand three hundred and five pounds. 

The plaintiffs did not appear at said place to receive said cattle 
or comply with the terms of said notice. 

67 That thereupon said cattle were turned into stock pasture 
fields, and full fed until December. Ist, 1881. on corn, and 

that the value of said corn so fed -to them during that time was 

$9,420. 

That on the 15th day of November defendant received written 
notice from plaintiffs, demanding the cattle under written contract 
of November 3rd, 1880, to be weighed and delivered at Dawson- 
ville December Ist, 1881. 

Said notice was in words and figures as follows: 


“lo JoHN S. BILBy: 

You are hereby notified that we will be ready to receive from you 
on the Ist day of December, 1881, the cattle, consisting of fifteen 
hundred head of steers, belonging to us, and placed in your 
keeping under a written contract, dated November ord, 1880, and 
we hereby notify vou that on said 1st day of December, 1881, we 
will demand said fifteen hundred head of steers at your hands. 


November 15th, 1881. 
TEAL & CO.” 


That in pursuance of said notice defendant commenced to weigh 
1,240 of said cattle on the Ist and 2nd days of December, 18581, and 
that said 1,240 cattle weighed at that time and place one million 
five hundred and eighty-four thousand one hundred and sixty-four 
pounds. 

Defendant introduced testimony further tending to prove that 
plaintiffs disturbed said cattle by building a fire near the pens 
where the cattle were held on the nights of November 30 and De- 
cember Ist, 1881, just prior to the days when said cattle were to be 
weighed, and that by reason of such disturbance the weight of said 
‘attle at the same were weighed on said first and second days of 

December was reduced 25 to 50 Ibs. per head. 
68 Defendant further introduced testimony tending to prove 

that said cattle were shrunk before weighing, according to 
the terms of said written contract, and that after the same were 
weighed he offered to deliver them over to plaintiffs on payment in 
cash by plaintiffs of five cents per pound for all extra weight over 
and above nine hundred and fifty pounds per head, according to 
said weights of November Ist, 1881; and on the payment for the 
care and feed for the same from that time to December 1st, 1881, 
and for the freights defendant had paid on said cattle from Council 
Bluffs, which payment plaintiffs refused to make, and demanded 
said cattle to the number of fifteen hundred head. 

Defendant introduced evidence tending to prove that of the two 
hundred and sixty-eight cattle that died, defendant took off and 
preserved the hides of ‘all of them, except seventeen. That defend- 
ant offered to take off the hides of these, they being frozen. Plaintiff 
9—969 


34 : JOSEPH TEAL ET AIS. VS. JOHN 8S. BILBY. 


Coleman expressly stipulated that defendant need not take off their 
hides; that he knew they were dead, and that was all he wanted ; 
and that in March, 1881, plaintiff Coleman agreed to count and 
receive the hides defendant had taken off of the cattle, he then 
stating he wished to market them; and defendant got them to- 
gether for that purpose, but plaintiff afterwards refused and ne- 
elected so to do. That defendant had two hundred and fifty-one 
(251) hides on his farm ready for counting, inspection, and receiving 
by plaintiffs. That again, in April, 1881, defendant tendered these 
hides to plaintiff Coleman, and requested him to count, inspect, 
and receive them, which he refused to do. That during the 
69 summer of 1881 these hides rotted and became _ spoiled 
without any fault on the part of the plaintiff. 

Defendant further introduced evidence tending to show that 
the market value of said cattle at Dawsonville on the first days of 
December, 1881, was three and a half cents per pound to four cents 
per pound, and that the difference in value between the cattle at 
Dawsonville, Mo., on said first day of December, 1881, which he 
had weighed and ready for delivery, and the same cattle weighing 
1,400 !bs., would not exceed fifty cents per hundred pounds. 

The defendant introduced evidence tending to show that there 
was a market for cattle at Dawsonville, Missouri; that the surround- 
ing country for many miles was very productive and well inhabited, 
and a large portion of the population was devoting their time to 
the raising of cattle. That there were a number of cattle buyers 
at that place, and that the value of beef cattle at that place was 
the Chicago market price for the same kind of cattle, less freight 
and the ordinary shrinkage of cattle between those places, occa- 
sioned by their shipment. That in'thesummer of 1881 there was a 
large demand there for such cattle as those replevined by the plain- 
tiffs from the defendant, for the reason that with the exception of a 
few of the cattle which were described in the testimony of the wit- 
nesses as ‘‘stuck cattle” the others were in a fine condition to be 
taken and fed for fatted beef cattle. And that the cattle dealers in 
and around Dawsonville in that season of the year were buying 
cattle in Chicago and other markets and shipping them to Dawson- 

ville for the purpose of selling them to parties in the sur- 
70 rounding country as feeders; that is to say, to be fed until 

they become fat beef cattle. That such cattle as those re- 
plevined by the plaintiffs would, at that season of the year, have 
brought more at Dawsonville, and could have been sold to a greater 
advantage to the cattle men in the surrounding country than they 
were afterwards sold in Chicago. 

Defendant also introduced evidence tending to show that the 
cattle were recklessly handled by the plaintiffs after they were de- 
livered into their possession by the marshal. 

That the commission men in Chicago who handled the cattle did not 
sell them to the best advantage, and that such cattle would have 
realized much more if they had been disposed of differently by the 
plaintiffs and thcir agents. 

Defendant introduced evidence tending to show that when he 
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drove the cattle to Dawsonville, Missouri, he demanded of the plain- 
tiffs that they pay him for the food and care of the cattle while in 
his hands, and they refused to allow him anything whatever at that 
time or at any time. 

Defendant introduced evidence tending to show that the plaintiffs’ 

sattle, when delivered to him at Dawsonville, Missouri, in 1880, 
were of the value of $25; that at the time they were taken from the 
defendant at said place by the marshal they were at least of the 

value of $44,°4, dollars per head; that between the 1st of Novem- 
bac 1881, and the Ist of De scember, 1831, they ate 18,480 bushels of 
corn; that corn was worth between the last said dates, at plaintiffs’ 
premises, between forty and fifty-eight cents per bushel. That 
plaintiffs’ cattle increased in weight between the last said dates 15 

and 4 pounds each. 
71 Defendant also introduced evidence tending to show that 

plaintiffs’ cattle, while in his care, had eaten a great quan- 
tity of hay and straw, and during the summer and fall of 1881 
had consumed the grass and pasture off of several thousand acres 
of land, and that at all times while in his custody, they were herded, 
guarded, and fed by men employed by hia, to the number av erag- 
ing between twenty-five and forty. 

Defendant further introduced evidence tending to prove that 
plaintiffs knew of the manner in which said cattle were handled 
while they were °° Rock Creek station and vicinity in the 
month of October, 1880, and of the want of feed and water they 
had suffered from at that place, and the kind of water they had 
drunk at Rock Creek Valley and Soda Lakes, and of the severe, 
stormy, and extreme cold weather prevailing there at that time, and 
of the death of a portion of said cattle from such exposure, want of 
care and food, and bad water while in that vicinity, and of the 


delays in shipment of said cattle; and that defendant and said Bass 


were not informed by plaintiffs of any of said facts, or that de- 
fendant or said Bass knew anything thereof at the time defendant 
received said cattle under said contract, and that defendant at the 
time he received said cattle supposed they were of an average lot 
in age, flesh, and quality to the portion of said Teal & Co.’s herd 
which arrived at Council Bluffs on the 17th day of October, 1880 ; 
that the cattle of the sample lot received Oct. 17th, 1880, weighed 
on an average one thousand and one pounds, and that the thirteen 
hundred head received by defendant under his contract 
72 weighed 1,250,390 Ibs., an average of 950 Ibs. and a fraction, and 
that the two hundred head of said cattle, weighed to de- 

fendant with the 1,000 head, weighed 174,650 Ibs., an average of 
837 Ibs. and a fraction. 

| Defendant further introduced evidence tending to’ prove that 
while defendant had said cattle at Dawsonville ready for delivery to 
plaintiffs from the 2nd to the 7th days of December, 1881, the de- 
fendant expended two hundred dollars for feeding said cattle, and 
that defendant had said cattle fed and watered reg eularly. 

Defendant introduced evidence tending to prove that he paid rail- 
road freight on said 1,500 cattle from ‘Council Bluffs, Iowa, to Daw- 
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sonville, Missouri, at different times from November 4th, 1880, to 
the amount of $1,169.50. 

Defendant introduced evidence tending to prove that none of the 

: 1,500 cattle received by him from plaintiffs were lost, stolen, or 
straved. 

Defendant also introduced evidence tending to prove that prior to 
the Ist day of December, 1881, that the plaintiffs had entered Into 
an agreement with Wood Bros. cattle commission merehants, of 
Chicago, I], to turn said cattle over to them upon their, the said : 
Wood Bros. furnishing a replevin bond to enable the plaintiffs to << 
replevy said cattle at Dawsonville, and that said cattle han replev- | 
ined at Dawsonville were then and there turned over to an agent of 
Wood Bros., who was there for the purpose of receiving them, and 
that thereafter the plaintiffs had no control over said eattle or their 

sale. 
73 Plaintiffs, in rebuttal, offered evidence tending to prove that 

the Oregon trail cattle of plaintiffs, while at and in the vicinity 
of Rock Creek station, in Wyoming, were carefully handled, and 
did not suffer and were not injured from the use of alkali water in 
the‘Seven Miles Springs and Soda Lakes. That said water was of 
good quality, and used by all the stockmen for their cattle, bring- 
ing Western cattle over the trail and resting them there, and had 
been so used by the herds for years, and amounting to many thou- 
sands of cattle, that had been driven to that vicinity in the fall of 
1880 without injury to them; but, on the contrary, that said water ~ he - 
was wholesome. That Western cattle were used to drinking that : 
kind of water, and that alkali acted like salt on their stomachs, and 
the cattle could not thrive without it. 

Plaintiffs further introduced testimony tending to prove that of 
said 3,007 of the Oregon trail cattle of plaintiffs, including the drag 
band, there were shipped from Rock Creek to Council Bluffs, arrived 
there, and sold or otherwise disposed of by plaintiffs, twenty-nine 
hundred and ninety-one head, including the fifteen hundred head 
of defendant, and that the average weight of all of said cattle was 
944 pounds per head, and that all of the cattle that died on ship- 
ment to Council Bluffs, or were down in the cars, were of the last 
shipment of the “drag band,” except four or five. 


Plaintiffs further introduced evidence tending to prove that no = 

change of the written contract of Nov. 3rd, 1880, was made by .s 

plaintiffs. 3 

74 Plaintiffs further introduced evidence tending to prove that +s 
defendant had made statements and admissions from time to ~ me 

time after said alleged change of contract tending to prove that ri 


said written contract was still in foree according to its terms, and 
that plaintiff and defendant acted and operated under their said 
written contract. 

Plaintiffs further introduced evidence tending to prove that of tne 
260 of said cattle which defendant claimed had died twenty-six 
were sold by defendant at different times during the winter of 1880 
and spring and summer of 1581, and that others of the cattle were 
lost or unaccounted for. 


' 
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Plaintiffs further introduced testimony tending to show that said 
cattle were not injured or damaged in any way by the fire which 
plaintiftS caused to be built near the pens where the cattle were held 
on the nights of November 30th and December Ist, 1881; that they 
did not shrink any in weight from said cause. 

Plaintiffs further introduced testimony tending to prove that the 
general reputation of defendant in the neighborhood in which he 
lived, for truth and veracity, honesty and fair dealing, was bad, 
and that defendant was not te be believed under oath in a case 
where he had any pecuniary interest, and that defendant was a dis- 
honest man and a rascal, | 

Plaintiff further introduce- testimony tending to prove that 
defendant had not offered or tendered to plaintiffS the hides of the 
dead cattle, or any of them, and that the tender or offer of said hides 
Was not waived by plaintiffs. 


79 Defendant then offered evidence tending to prove that his 
reputation fortruth and veracity and fair dealing in the neigh- 
borhood where he lived, and also where he was known was good,and 
that the witnesses so testifying would believe him under oath in a 
matter in which he had a pecuniary interest, and that defendant 
was an honest man and not a rascal. 
This was all the evidence in the case. 


Plaintiffs thereupon prayed the court, in writing, to charge the 
jury in their behalf, as follows: 

1. If Mr. Bass, the referee named in the contract which has been 
read in evidence, determined that the cattle delivered to and 
received by Bilby were, as to age, flesh, and quality, such as Bilby 
was to have under said contract, then Bilby is bound by that deter- 
mination, unless it has been shown by the evidence that Bass in 
passing upon the age, flesh, and quality of said cattle was influenced 
by representations made by plaintiffs as to their age, flesh, and 
quality, and that such representations were false. 


But the court, against plaintiffs’ objection, then and there refused 
to so charge the Jury as prayed for in said first instruction; to 
which action of the court in refusing to charge the jury as prayed 
for in said first instruction plaintiffs then and there at the time 
duly excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 

2. That although the jury may believe from the evidence 

76 that the cattle received by the defendant were in fact thinner 

in flesh than the lot which had arrived at Council Bluffs Oc- 

tober 17, 1880, yet if their condition as to flesh was known to de- 

fendant at the time he received them, and that notwithstanding 

their condition as to flesh, he received them under said contract, it 
is too late now to complain. 


But the court then and there refused to so charge the jury as re- 
quested in said second instruction ; to which -action of the court in 
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refusing to charge the jury as prayed for in said second instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the ages further, as follows: : 

. By the contract read in evidence the defendant undertook to 
receive the cattle mentioned therein, and to winter them well on 
hay, straw, and stock-fields until grass should come in the follow- 
ing spring, viz., to feed them well ‘during the winter on hay, straw, 
and stocks, and keep them in enclosed pastures on good grass until 
August 15th, 1881, and thereafter to feed them all the corn they 
could eat on each and every day until delivered to plaintiffs; and 
that if said cattle remained in his posession until Dec. Ist, 1881, to 
so feed and care for them that their average weight should be in- 
creased four hundred and fifty pounds ; and that plaintiffs were to 
pay defendants five cents per pound for their increased weight. 
And if the jury shall find.from the evidence that the defendant did 
not feed and care for said cattle as he was to do by the said con- 

tract, and that notwithstanding that said cattle remained 
77. with him until December Ist, 1881, he did not so feed and 

care for them that their average weight was increased four 
hundred and fifty pounds, then under said contract the defendant 
is not entitled to anything for feeding said cattle. 


But the court then and there refused to so charge the Jury as re- 
quested in said third instruction ; to which action of the court in 
refusing to charge the jury as prayed for in said third instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintiffs thereupon further praved {):. court, in writing, to charge 
the jury, as follows : 

4. By the written contract. read ou: ov icnee the defendant wa 
bound to account to and pay plain ifls tor we one of the cattle 
lost, strayed, or stolen, or which died through defendant’s neglect 
or carelessness. 

But the court then and there refused to so charge the jury as re- 
quested in said 4th instruction ; to which action of the court in 
refusing to charge the Jury as prayed for in said fourth instruction 
plaintiffs at that time then and there duly excepted, and still except. 

Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 


5. The contract read in evidence, made November 3rd, 1880, in re- 
spect to the cattle in question, must control in this case, unless the same 
was thereafter modified or changed upon some new consideration ; 
and if the defendant relies upon a modification or change of the 
contract the burden is upon him to show bya preponderance ‘of 
evidence that such contract was modified or changed. 


78 But the court then and there refused so to charge the jury 
as requested in said fifth instruction ; to which action of 
the court in refusing to charge the jury as prayed for in the fifth in- 
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struction plaintiffs then and there at the time duly excepted, and 
still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 

6. The defendant in answer claims that it was found that said 
cattle could not be wintered on hay,straw, and stalks, and that the writ- 
ten contract which has been read in evidence was modified by an oral 
agreement, under which, defendant says, he was to put the cattle on 
corn at that time, and feed them corn until they had sufficiently re- 
covered from the injuries the cattle had received, and had become 
sufficiently built up so that those that survived could be fed on hay, 
straw, and corn-stalks, and that the time they were so fed corn in the 
winter of 1880 and 1881 should be deducted from the time they 
were to be fed corn during the summer and fall of 1881; and that 
all right plaintiffs had under the written contract to require defendant 
toso feed and care for said cattle that they would increase on an average 
four hundred and fifty pounds should be and was waived; and 
if defendant relies on such modification of said contract as an ex- 
cuse for not complying with the written contract, it is incumbent 
upon him to satisfy the jury by a preponderance of the evidence 

that the contract was so modified, and in determining whether 
79 the contract was so modified the jury should take into con- 

sideration the testimony in the case as to whether the cattle 
up to the time said*contract is said to have been modified had been 
well fed on hay, straw, and stalks, and whether such feed had 
proven sufficient to sustain and keep said cattle, and whether de- 
fendant was able or prepared to feed them well on hay, straw, and 
stalks, and whether it was to the mutual advantage of the parties 
that they should be fed on corn and stalks instead of hay, straw, 
and stalks, and all the other evidence in the case. 


But the court then and there refused to so charge the jury as 
requested in said 6th instruction ; to which action of the court in 
refusing to charge the jury as prayed for in said 6th instruction 
plaintiffs then and there at the time duly excepted, and still except. 


Plaintiffs thereupon prayed the court, in writing, to charge the 
jury further, as follows: 

7. If the defendant failed and neglected to feed and care for 
plaintiffs’ cattle in the manner he was to feed and care for them 
under the contract between plaintiffs and defendant, in force at that 
time, and during such time any of said cattle were lost through 
such negligence of defendant, then he is liable to plaintiffs for what 
said cattle would have been worth at the time plaintiffs were en- 
titled to have them delivered to them under their contract. That is 

to say, on the Ist day of December, 1881. 
80 But the court then and there refused to so charge the jury 
as requested in said 7th instruction. To which action of the 
court in refusing to charge the jury as prayed for in said 7th instruc- 
tion’ plaintiffs then and there at the time duly excepted, and still 
except. 
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Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 

8. If the jury shall find that the plaintiffs are the owners of the 
cattle in question and were entitled to the possession thereof on the 
1st December, 1881, and that on demand being made defendant 
refused to deliver said cattle to plaintiffs, and that plaintiffs were 
compelled to and did thereafter take said cattle by this writ of 
replevin, and if said cattle were injured by the negligence of de- 
fendant between the date of such demand and the time they were 
taken on said writ, then plaintiffs are entitled to receive such dam- 
ages as they may have sustained by reason thereof in case No. 405. 


But the court then and there refused to so charge the jury as 
requested in said 8th instruction. To which action of the court in 
refusing to charge the jury as prayed for in said 8th instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plainliffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 


9. It was the duty of the defendant under the written contract 
in evidence, if the same was not altered, to preserve the hides of all 
cattle that died while the cattle were in custody of defendant under 
said contract, until December Ist, 1881, and also the ear-marks of 
all such dying as had ear-marks. The hides and ears, if thus pre- 
served, would, however, be only evidence of the death of such cattle, 
and not of the cause or manner of their death, nor would they show 
that any such cattle died from causes unavoidable on the part of 
defendant. 

But if the jury believe, from the evidence that said hides were 
not preserved by defendant for exhibition to plaintiffs, December 
1st, 1581, and that such preservation and exhibition were not waived 
by any of the plaintiffs, then burden is on the defendant to show, 
to the satisfaction of the jury, by a preponderance of evidence, both 
how many of said cattle died, and that their death resulted from 
causes unavoidable on the part of defendant, and for all dying 
which are not so accounted for defendant is responsible to plain- 
tiffs. 

81 But the court then and there refused to so charge the Jury 

as requested in said 9th instruction. To which action of the 
court in refusing to charge the jury as prayed in said 9th instruc- 
tion plaintiffs at the time then and there duly excepted, and still 
except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 


11. In estimating the damages, if any, to which the jury may 
believe, from the evidence, plaintifis are entitled for cattle lost, 
strayed, and stolen, and taken and converted by defendant to his 
own use, and for cattle which died through the neglect or careless- 
ness of the defendant, or of his agents or r employe es, While defend- 
ant kept said cattle from the time he first received them until 
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December 1st, 1881, the jury will allow plaintiffs, as the value of 
said cattle, what they would have been worth alive at Dawsonville, 
Missouri, December 1st, 1881, had they been increased in weight four 
hundred and fifty pounds on an average over and above what they 
averaged when defendant first received them. 


But the court then and there refused to so charge the jury as re- 
quested in said 11th instruction. To which action of the court in 
refusing to charge the jury as prayed for in said 11th instruction 
plaintiffs at the time then and there duly excepted, and still except. 


Plaintitis thereupon further prayed the court, in writing, to 
82 charge the jury further, as follows: 


12. In estimating the damages, if any, which the jury may 
believe, from the evidence, plaintiffs are entitled to under the written 
contract read in evidence, if they believe said contract was not 
altered by a subsequent oral agreement between plaintiffs and de-- 
fendant, the jury will find the difference between what the cattle 
living and received by plaintiffs were.worth at Dawsonville, Mis- 
sourl, December Ist, 1880, as weighed by defendant, less what the 
increased weight put on them was reasonably worth and what said 
‘attle would have been worth there, weighed in the manner specified 
in said written contract, at said date, if “they had been increased in 
weight four hundred and fifty pounds each on an average above 
what they weighed when defendant first received them under said 
contract, less fiv e cents per pound on their increase. 

They will further ascertain from the evidence what number of 
the cattle received by defendant under said written contract were 
lost, strayed, and were stolen and converted by defendant to his 
own use, and what number died through the neglect or carelessness 
of defendant, or of his agents or employees, while said cattle were 
in defendant’s custody under said contract up to December Ist, 1881, 
and they will find what would have been the value of all such cattle 

at Dawsonville, Missouri, December Ist, 1881, had they at 
83 that time and place been delivered alive, : and allow such value 
to plaintiffs as part of their damages. 

But the court then and there refused to instruct the jury as re- 
quested in said 12th instruction. To which action of the court in 
refusing to charge the Jury as praved for in said 12th instruction 
pli aintiffs at the time then and there duly excepted, and still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 

14. The jury are the sole judges of the weight of the evidence 
and of the credibility of the witnesses, and may give to the testi- 
mony of every Witness such w eight as they deem it entitled to, and 
if they believe that any witness has willfully testified falsely to 
anv material fact in controversy on the trial of this case, they are 
at liberty to disregard the whole of the testimony of such witness. 


But the court then and there refused to so charge the jury as re- 
quested in said 14th instruction. To which action of the court in 
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refusing to charge the jury as prayed for in said 14th instruction 
plaintifis at the time then and there duly excepted, and still except. 
Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 
84 16. In case No. 405, by the written contract read in evi- 
dence, if not altered by any oral agreement, the right of the 
defendant to keep the cattle terminated on the 1st day of December, 
1881, and if the jury believe from the evidence that plaintiffs on 
said day, in pursuance of a notice in writing served on defendant 
at least ten days before said date demanded of defendant the pos- 
session of the cattle, the defendant on or after such demand being 
made, failed or refused to deliver said cattle to plaintiffs or their 
agent, then plaintiffs had a right to replevy said cattle and entitled 
to damages for their detention and for all injuries done to them, 
and for all deterioration in their value from the time said demand 
was made on December Ist, 1881, until they were taken by the mar- 
shal under the writ, and defendant would not, during the time he 
so detained them, be entitled to any compensation for feeding or 
caring for them. 


But the court then and there refused to charge the Jury as re- 
quested In said 16th imstruction, To which action of the court in 
refusing to charge the Jury as praved forin said 16th instruction 
plaintiffs then and there at the time duly excepted,and still except. 


Plaintitis thereupon further prayed the court, in writing, to charge 
the jury further, as follows : 

17. Should the jury find for the plaintiffS under the foregoing 
instructions, then they may take into consideration the sum of 
$1,000.00 paid to defendant by plaintiffs on September 1, 1881, in 
arriving at the amount of damages due to plaintiffs. 


85 But the court then [and] there refused to so charge the jury 

as requested in said 17th instruction ; to which action of the 
court in refusing to charge the jury as prayed for in said 17th in- 
struction plaintiffs at the time then and there duly excepted, and 
still except. 


Plaintiffs thereupon further prayed the court, in writing, to charge 
the jury further, as follows: 

18. Before the defendant can set up an oral agreement to alter 
the written contract read in evidence, and to avail him as an excuse 
for the non-performance of said written contract, he must not only 
clearly establish the existence and terms of such oral contract, but 
he must also show that he has duly performed all the terms and 
conditions thereof required to. be performed on his part. He cannot 
violate it and then claim the benefits of it. 


But the court then «& there refused to charge the jury as requested 
in said 18th instruction ; to which action of the court in refusing to 
charge the Jury as prayed for in said 18th instruction, plaintiffs at 
the time then and there duly excepted, and still except. | 
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86 Plaintiffs thereupon further prayed the court, in writing, 
to charge the jury further, as follows: 


20. The defendant held the cattle, as the bailee of plaintiffs, up to 
and on the Ist day of December, 1881; therefore plaintiffs had the 
right to terminate such bailment by demand for the possession of 
such ¢: ittle, and if the defendant refused to deliver up such cattle to 
plaintiffs on such demand being made, without then and there de- 
fining and claiming a hen upon the same, the plaintiffs have the 
right to take such cattle from defendant’s possession upon their writ 
of replevin, and are entitled in such replevin suit to such damage as 
the jury may believe, from the evidence, was done to such cattle 
between the Ist day of December and the time said eattle were taken 
on such writ by defendant’s neglect or refusal to properly feed or 
care for the cattle during such time, or any other depreciation in 
value during such time. 


But the court then and there refused to so charge the jury as re- 
quested in said plaintiffs’ instruction ; to which action of the court 
In refusing to charge the Jury as praved for in said 20th instruction 
plaintiff at the time then and there duly excepted, and still except. 


Si The court thereupon charged the jury as follows: 


Let us, In the first place, bring before our mind the several 
parties plaintiffs and defendant to the suits. We tind from the 
testimony in the eases that four gentlemen, Teal, Coleman, Todd, 
and Storrs, residing mn the State of Oregon, in the spring of 1580, 
formed a copartnership for the purpose of driving about 3,000 head 
of cattle which they owned eastward, to dispose of them in such a 
manner as to them seemed best. The partner, Teal, seems to have 
kept in person and through his son a general supervision of these 
cattle, besides conducting the finanel al concerns of the company. 
The partner , Storrs, took ‘but little personal interest, while the part- 
ners, Coleman and Todd, had the actual control and handling of the 
cattle from the time they left Oregon until they arrived at Rock 
Creek, on the Union Pacific railroad, in Wyoming Territory, from 
which place they were transported by rail fo Council Bluffs. The 
monied interest which the several partners had in the venture were, 
Teal, one-third; Coleman, one-third; and the two partners, Todd 
and Storrs, one-third jointly. The partners, 1t appears, were buyers, 
drivers, and dealers in cattle. 

On the other hand, we have Bilby, residing near Fairview, in Nod- 
away county, in the State of Missouri. He isa farmer on a large 
scale, a raiser, feeder, and dealer in stock, a merchant, and having 
ample means to carty out the agreement he entered into with T eal 

& Co. These parties, plaintiffs and defendant, on the 5rd day 
SS of November, 1880, entered into the written agreement in evi- 

dence. The object of this agreement, so far as it can be gath- 
ered from its terms, seems to have been, on the part of Teal and Co., 
to have 1,500 of the cattle driven from Oregon to Rock Creek and 
shipped to Council Bluffs, taken care of and ted during the winter 
of 1880 and 1881], and the summer and fall following, i in such a 
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manner as to secure an average weight of 1,400 pounds each, in case 
they were left with Bilby up to the 1st of December, 1881. Bilby, 
on. his part, seems to have entered into the contract for the purpose 
of realizing a reward of five cents per pound for every pound of flesh 
he put upon the cattle by feeding them. The parties to the con- 
tract are brought together by Bass, a partner of the cattle firm of 
Rosenbaum, Bass & Co., at Council Bluffs, Iowa, and a preliminary 
agreement is entered into by Bilby with the son of Teal, providing 
that Bilby should take 1,500 of the cattle driven to Rock Creck, such 
cattle to be “similar” in age, flesh, and quality to a train load that 
arrived at Council Bluffs, Iowa, Sunday, October the 17th, 1880. 
Mr. Bass, of the firm of Rosenbaum, Bass & Co., is made the judge 
of the cattle, whether or not they are an average lot with the train 
load that arrived on Sunday, October 17th, 1880. If the quotation 
here made trom the contract was not fully agreed on between Bilby 
and the son of Teal, it resulted in what is now found to be the con- 
tract in suit. Bilby had seen the cattle which were to be the sample 
lot. 
89. After this preliminary understanding between the son of 
Teal and Bilby the son proceeds to Rock Creek, and on the 
3rd day of November, 1880, Teal, Senior, and Bilby meet at Council 
Bluffs and the contract in evidence is agreed on and signed by the 
parties. On the same evening, or the next day, 1,300 of 1,500 head 
of the Bilby rattle passed on bv Bass were weighed and shipped 
from Council Bluffs to Dawsonville, Bilby going with one of the 
shipments. Under the contract the cattle are “to be delivered to 
John S. Bilby, at Dawsonville, Missouri.” And it is further agreed 
that “if the said John 8. Bilby shall pay the freight on said cattle 
from Council Bluffs to Dawsonville, Missouri, he shall be allowed 
ten per cent. interest on said amount and the amount to be paid on 
delivery of cattle to J. Teal & Co.” The eattle, as they arrived at 
Dawsonville, were unloaded, taken care of, and driven to the farm 
of Bilby, as testified to. 

During the winter of 1880 and the summer and winter of 1881, 
Coleman, one of the partners, is found more or less with the cattle. 
The written contract between Teal and Bilby provides that Bilby 
“agrees to take these cattle and winter them well on hay, straw, and 
stock fields until grass comes; to be kept in enclosed pastures on 
good grass until the 15th of August, 1881, after which date on each 

and every day they shall be fed all the corn they will eat 
90 until delivered to J. Teal & Co.” It is claimed by Bilby that 

in the first half of December, 1880, the stipulations and con- 
ditions of the contract last quoted were, by verbal agreement be- 
tween himself and Coleman, so charged that the cattle were to be 
fed of corn during the winter of 1880 and 1881, and that in con- 
sideration of Bilby’s doing so he was to be released from the stipu- 
lated weight of 1,400 pounds, and asa further consideration that 
the time which he so fed corn in the winter of 1880 and 1881 was 
to be deducted from the time which Teal & Co. may leave the cattle 
to be fed, namely, the first of December, 1881. Under the contract 
Teal and Co. agree “to advance one thousand ($1,000) dollars to John 
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S. Bilby on the first day of September, 1881, to be applied to pay- 
ment of weights added to cattle on the last delivery.” The amount 
thus stipulated for was paid by Teal & Co. and one receipt endorsed 
on the contract which Teal had made, in addition thereto, a separate 
receipt given. 

A notice was served by Bilby on Coleman, notifying him that on 
the 31st day of October, 1881, he would proceed to weigh the cattle 
for the purpose of delivering them on payment of dues for care and 
feeding, as he, Bilby, claimed he had a right todo under the verbal 
contract made between himself and Coleman, modifying the written 
agreement. Nothing was done under this notice except the weighing 

on the 31st day of October, 1881, of which Teal & Co. took no 
91 notice. On the first day of December, the day fixed in the 

written contract for the delivery, Teal & Co. demanded their 
1,500 head of cattle of Bilby, 1,229 or 1,232 of thecattle were weighed 
on the Ist and 2nd of Dec. and driven to Dawsonville, and after being 
held there some days by Bilby were taken by a writ of replevin issued 
from this court, and the possession of them delivered to Teal & Co. 
on their giving bond. The matter thus got into the court, and the ac- 
tion Known as the replevin suit commenced. In this action, Teal 
& Co., as plaintiffs, allege that they are the owners of the 1,500 
head of cattle in the controversy, and that Bilbv wrongfully re- 
tains them, to their. damage 25,000 dollars. Thev, Teal & Co., by 
Joseph Teal, one of the partners of Teal & Co., and a plaintiff in 
this action, makes an athdavit swearing the 1,500 cattle are worth 
79,000 dollars, that they are wrongfully detained by Bilby, and that 
they (Teal & Co.) will be in danger of losing their said property 
unless it be taken out of the possession of Bilby or otherwise se- 
cured. Without such an affidavit Bilby could not have been de- 
prived of the possession of the cattle. To this action Bilby appears 
and answers that Teal & Co. are not entitled to the possession of the 
cattle; that the same were delivered to him by Teal & Co. to be 
fed and cared for; that 268 of the cattle died without any fault 
or negligence on his part; that he continued to feed and care 

for the rest until the same were taken from him by 
92 virtue of the replevin suit. That he is entitled to 30,000 

dollars for feed and care of the cattle, except 1,000 dollars 
paid ; that he is entitled for monies laid out for freights paid, and 
asks judgment for damages, money laid out and a return of the 
cattle. In this action (replevin) the question is, who is entitled to 
the possession of the cattle? The ownership not being disputed, 
the solution of this question depends on another, and that is, was 
there anvthing due to Bilby on account ef feeding and care of the 
cattle and the money charged to have been expended ? - If not, then 
plaintiffs, Teal & Co., are entitled to a verdict and such damages as 
they have sustained, under the evidence, by the detention of the 
cattle from them after the first day of December, 1881, and until 
they are delivered to them by the U.S. marshal. If, on the other 
hand, Bilby is entitled to pay for feed and care of the cattle, they 
must be returned to him, and he (Bilby) is entitled to the damage he 
has sustained in consequence of the cattle being taken out of his 
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possession, namely, the trouble and expenses for feeding and caring 

for them at Dawsonville, as hereinafter further explained. Your 

allowing of damages in the replevin suit, if you find the issue 

therein for Bilby is limited as stated, and you cannot allow general 

damages for the feeding and caring for the cattle, such damages, if 
any, you are authorized to pass on the second suit between 

93 the same parties and growing out of the same contract, to 
which your attention will now be called. 

In this the 2nd suit, the plaintiffs allege that they were the own- 
ers of 1,500 cattle, and that, being desirous of having said cattle 
properly cared for during the winter, spring, and summer of 1880 
and 1881, they entered into a contract in writing with Bilby to keep 
the same for them; that they weighed the cattle to him, and he re- 
ceived them ; that the average weight thereof was 950 pounds; that 
they paid Bilby $1,000 on the first day of August, 1881, as agreed on, 
and that plaintiffs have fully kept their part of the contract. The 
plaintiffs in their suit further aver that if said cattle had been well 
kept, as provided in the contract, up till the first day of December, 
1881, they would have increased in weight on an average 450 pounds 
per head, and that Bilby had agreed to so feed them that they 
would come up to this average, and that they would have been worth 
98 dollars per head to the plaintiffs. They next proceed to state 
that Bilby failed to keep the cattle as agreed, and that on the Ist day 
of December he refused, on plaintiffs’ demand, to deliver them up, 
and they have been compelled to bring the replevin suit; that the 
increased weight of the cattle taken from the defendant average 
three hundred and twenty-six pounds, and that the caitle were 
worth forty-four dollars per head only. Plaintiffs further allege 

that Bilby failed to deliver 271 head of the 1,500 head of 
94 cattle delivered to him, and that the cattle not delivered were 
worth twenty-six thousand dollars. Teal & Co. claim that 
they have been damaged by Bilby not keeping his contract in the 
sum of 92,366 dollars, for which they ask judgment against Bilby. 

The petition of plaintiffs in the suit set out more at length and in 
detail, the various failures of Bilby to keep his contract, and you may 
refer to it for omitted specifications, so many of them have been cited 
only as will enable me to intelligently speak of their claims. 

To this action the defendant Bilby answers, by first denying all 
the allegations of the plaintiffs’ petition, and he next proceeds to de- 
clare the facts to be, that he entered into the contract for the keep- 
ing of the 1,500 cattle of plaintiffs; that the cattle were to be similar 
in age, flesh, and quality ; to those which arrived on the 17th day of 
October, 1880, which Bilby had examined; that he, Bilby, relied on 
the representations as to the conditions of the cattle made by the 
plaintiffs, and was thus induced to enter into the contract, and 
agree that Bass, a partner of the cattle firm of Rosenbaum, Bass «& 
Co. at Council Bluffs, should be the judge as to whether the cattle to 
be turned over to him were up to an average as compared with the 
sample lot, that the cattle delivered were not in fact up to the aver- 

age, though so represented to be by plaintiffs and said Bass ; 
95 that the cattle had been snowed in and detained at Rock 
Creek, from the 17th to the 30th of October, that they had 
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been starved until many of them died, and others so frozen and in- 
jured that they never fully recovered, of which facts as stated the 
defencant and Bass were ignorant, and were concealed by plaintiffs 
from defendant and said Bass; that the treatment the cattle received 
was the cause of many of them afterwards dying: that though they 
were carefully shipped, handled, and cared for, two hundred and 
sixty-eight of them died, and none of them strayed or were stolen, 
and none died through the neglect or carelessness of defendant, but 
that they died from unavoidable causes. Defendant Bilby further 
alleges that he complied with the contract regarding the preservation 
of the hides as evidence of the death of such of the cattle as had died, 
and that he tendered the hides as agreed between plaintiff Coleman, 
and that since the hides had spoiled. Defendant next set out the 
amounts of money advanced by him for plaintiffs to pay freight of 
cattle to Dawsonville, and claims payment thereof with interest. 
Defendant next proceeds to set upa verbal agreement that the defend- 
ant should put the cattle on corn, and that in consideration of so doing 
the time the defendant should so feed was to be deducted from the time 
the cattle were to be fed corn in the fall, and as a further consideration 
the defendant was to be released from the written contract to in- 
96 crease the weight of the cattle 450 pounds. Thedefendant next 
alleges that in conformity to the verbal agreement he put the 
cattle upon corn 75 days, and that on the 27th of September he 
notified plaintiffs that their cattle were ready for delivery, to which 
plaintiffs paid no attention, and that in conformity to the notice he 
weighed the cattle, and that they weighed 1,553,305 pounds; that 
on the 15th day of November, 1881, defendant received notice from 
plaintiffs. that on the Ist day of December, 1881, they would be 
ready to receive the 1,500 head of cattle belonging to them ; that 


thereupon defendant made arrangements for weighing and deliver-_ 


ing of said cattle; that while doing so plaintiffs caused the cattle 
to be disturbed, to his, defendant’s, injury in the sum of 2,245 dol- 
lars. That defendant next proceeds to state that he had 1,252 head 
of cattle on the 2nd day of December, 1851, at Dawsonville, ready 
for delivery, and willing to deliver the same on payment of the 
amount due him for caring and feeding of said cattle, the amounts 
advanced for freights, and the injury done him by disturbing the 
tattle before weighing, amounting in all to $29,136.62. Defendant 
further states that plaintiffs refused to pay him his just demands and 
receive the cattle, and that, in consequence, the cattle were kept at 
Dawsonville up to the 9th day of December, 1881, when they were 
taken out of his possession by the U.S. marshal under a writ 
97 from this court and delivered into the possession of plaintiffs. 
With the outlines of the allegations of plaintifis in their 
suit for damages, and the outlines of defendant’s answer thereto and 
his allegation as to the modification of the written contract by ver- 
bal agreement before us, we can enter upon the consideration of the 
law as applicable to the facts, which I shall now proceed to do. 
And, first, of the written contract. It has already been said that 
its object, as deducted from its provisions, must be declared to have 
been the taking care of and feeding of the cattle, so as to increase their 
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weight from 950 pounds to 1,400 pounds per head ; in other words, 
add 450 pounds, as provided in the written contract. The plaintiffs, 
in their statement of the case, say that the increase of weight spoken 
[of] was for the purpose of making them marketable, and that in 
consequence of their not being marketable at 1,276 pounds, losses, 
aside from the deficiency in weight, has been ‘incurred by them. 
The contract is silent as to what was to be done with the cattle after 
they were fed, and hence the alleged intended manner of dealing 
with — by the plaintiffs can have no bearing in the matter... Youmay 
well come to the conclusion from the evidence that the plaintiffs, if 
they had received the cattle in the order anticipated, they would 
have dealt with them as their interests would have suggested, put 
them on the market for beef, in whole or in part, or still further 
feed them. 
98 The existing market, its future prospect as to rise or fall, 
the cost of longer feeding them, might all have constituted 
factors in their determination as to what they would have done with 
the cattle. Enough; the contract says nothing about the future of 
the cattle, and it would be idle for you to spec ‘ulate about it. The 
written contract provides that Bilby’s cattle were, on an average, to 
be similar to a lot of the Teal herd; which had arrived on the rail- 
road on the 17th day of October, in age, flesh, and quality; and 
Bass, a member of the cattle firm of Rosenbaum, Bass & Co., which 
firm handled the Teal cattle on commission, was made the judge as 
to whether the cattle of Bilby’s came up to the average of the sam- 
ple lot. It may have been unfortunate on the part of Bilby to have 
agreed to an arbitrator who was in the interest of Teal, by way of 
commission in the cattle on which he was to pass; yet that was for 
Bilby to determine, and he cannot complain of the acts of Bass, if 
honestly discharged by him. It is only in case Bass was himsclf 
deceived by plaintiffs, i in not putting him, Bass, in full possession of 
the knowledge possessed by them, and necessary for proper discharge 
of his, Bass’, duties as arbitrater, that you can go behind Bass’ 
acts. Then, if the cattle of the T cal herd were infected by a disease 
incurred through careless handling, want of sufficient or | proper 


food or water, and such disease could not be discovered by a careful 
examination, which Bass is vresumed to have made, in such 
99 a case the plaintiffs were bound, if they knew of such disease, 


to disclose it to Bass or Bilby, and their failure to do so was 
a fraud upon Bilby; and if damages have resulted to him, Bilby, 
in consequence, he is entitled to recover them in this action. Bass, 
under the contract, was to judge of the age, flesh, and quality of the 
cattle between the parties, as already. stated, but he was not made 
the judge as to the manner in which the cattle were to be w eighed, 
that being stipulated for in the written contract. Under it the cat- 
tle arriving before noon of any one day were to be cut off from 
food ; in other words, put upon shrinkage the same day in the 
evening at 7. o'clock, and remain without food or water until 7 
o’clock the following morning, when they were to be weighed. Cat- 
tle arriving after noon of any one day are to be cut off from food and 
water on the evening of the following day. It is apparent from these 
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provisions of the written contract that the cattle were not to remain in 
the stock yards on feed longer than was necessary to put them upon 
shrinkage, as stipulated. The provisions here cited Bass, who had 
the handling of the cattle, had not a right to change. He had noth- 
ing to do with them, except to see that they were complied with. 
If the cattle were kept in the stock yards on food longer than 
necessary to put them upon shrinkage, or if the cattle were not cut off 
from food and water, as provided in the contract, and this oceurred 

without the knowledge and consent of Bilby, and he (Bilby) 
100) was damaged in consequence thereof, he is entitled to recover. 

such damage in this action as he has shown by the evidence 
he has suffered. Bilby could waive the conditions as to feeding be- 
fore weighing the cattle, or not insist on them; and if he knew that 
the contract was violated in this respect, you may infer such waiver 


if he failed to protest. Bilby had a right to presume that Bass 


would do his duty in the premises, and was not bound to see to it 
that he (Bass) did as required by the contract. It is only from 
Bilby’s knowing the violation and not objecting that the inference 
of waiver spoken of can be drawn. 

The written contract provides “that Bilby shall take the cattle 
and winter them well on hay, straw, and stalk fields until grass 
comes; to keep in enclosed pastures, on good grass, until the 15th 
dav of August, 1881, after which date on each and every day they 
shall be fed all the corn they will eat until delivered to J. Teal & 
Co.” The provisions as to wintering them well on hay, straw, and 
stock fields will receive at your hands a reasonable construction. 
They are meant to convey the idea that the cattle should have a 
reasonable quantity of one or the other of the kind of food men- 
tioned, so as to enable them to pass through the winter in reasonable 
good condition. Bilby was not thereby prevented from feeding 
them on grass, dry or green corn even, or partly substitute such 

food for the food named in the contract, so that the object, the 
101 ~~ keeping of the cattle in reasonably cood order, wassecured. It 

will not do to stick in the bark ine xpounding the contract, for 
if vou did, what would have become of these cattle? There are no 
provisions In the contract for watering them. Yet no one has con- 
tended that they were not to be watered. It belongs to the keeping 
and caring for them. The cattle are to be kept on good grass, in 
enclosed pastures. The object of the latter provision, no doubt, was 
to keep the cattle from running at large. It is for you to say 
whether the herding of a portion of them on open prairie a_ part of 
the time, when such prairie is found to be fenced all around, except 
the road openings, is a compliance with the provisions of the con- 
tract. 

Another provision of the contract is “ that Bilby is to be responsi- 
ble for all cattle lost, strayed, or stolen; and for any dying through 
the neglect and carelessness of the said John S. Bilby, and dying 
through causes which are unavoidable, shall be shared thus: J. 
Teal & Co. to bear the loss of the steer, and John S. Bilby the feed. 
If any steer die, John §. Bilby shall preserve the hide as evidence 
of death, and the ears, if there are any ear-marks.” [I remember no 
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evidence of any of the cattle having strayed or having been stolen. If 
there is evidence of any of the cattle having been lost, strayed, or 
stolen without having been recovered, Bilby is liable for such to 
the plaintiffs. | 
102 Of the missing or lost ones, if any, I shall speak further 
hereafter. If any cattledie through unavoidable causes, plain- 
tiffs to lose the steer and Bilby the feed. What are unavoidabie causes? 
They may [be] said to be the incidents which occur over which the 
party has no control. 

Bilby was bound to take reasonable care of the cattle with refer- 
ence to the condition in which he took them. What is reasonable 
care under the circumstances testified to, you are the Judge of. If 
he did not take such reasonable care, and any of the cattle died in 
consequence, he is responsible for them to the plaintiffs. It was 
suggested in argument and shown that more or less of Bilby’s cat- 
tle were running with and were taken care of the same as the Teal 
cattle. This testimony must be considered with reference to the 
condition of the cattle. Strong cattle may get along with and do 
well with treatment under which weaker would suffer. The dis- 
tinction here drawn had special application to the watering of some 
of the cattle. 

Bilby, under the written contract, was to preserve the hides of the 
cattle which died and the ears of any which had ear-marks. Under 
this provision Bilby was bound to preserve the hides of all the cat- 
tle which died; and unless he has done so, he is bound to account 
for the whole of the 1,500 cattle, less such as he has preserved the 

hides of, or the preservation of them was agreed to be waived. 
103 There is testimony showing the number of hides preserved 
by Bilby, and as to an agreement with plaintiff Coleman 
‘ waiving the preserving of some of them. If the whole of the steers 
which are claimed to have died have thus been accounted for to your 
satisfaction, Bilby cannot be held responsible, provided they all died 
through unavoidable causes, and not through the neglect or care- 
lessness of Bilby, as already instructed. The offer to count the 
hides claimed by Bilby to have been made to Coleman, if made as 
claimed, and the count actually made, as testified to, if satisfactorily 
proven, may be taken by you as showing that Bilby had the num- 
ber of hides claimed. There are no provisions in the contract where 
the hides of cattle which had died should be counted,and the rea- 
sonable construction thereupon is that the hides preserved should be 
counted at the time, and with a view of making the hides them- 
selves available for use or sale. 

We have thus passed over the written contract between the parties. 
Such portions as have not been considered will be touched upon in 
the examination of the claimed verbal agreement, by which the 
written contract is alleged to have been modified. This modifi- 
cation is set up by Bilby, and he is bound to prove it. The 
written contract speaks for itself, and must prevail, unless a 
change and modification of its termsare proven toe your satisfaction. 

In attempting to arrive at a satisfactory conclusion regarding 
104 = the modification or change of the written contract a natural 
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inquiry is, Was there a reason or necessity for the change? 
The parties alike interested in the preserving of cattle were upon 
the ground. The cattle were dying in large numbers from sume 
cause. Would a change of food suggest itself to meet the contin- 
gencies? If so, there would be a reason and motive for the change. 
A contract is claimed by Bilby to have been made changing some 
feature of the existing written contract. Bilby afhirms that change. 
Coleman denies it. An unimpeached witness is called by Bilby at 
the time of the claimed making of the change, to whom he, Bilby, 
repeats the argument in the presence of Coleman, and the witness 
testifies to the change in court. A number of the witnesses testify 
that the cattle were put on corn about- the time of the claimed 
change. The rest of the testimony bearing on the question con- 
sists of acts and admissions claimed as made by the parties to the 
modification, and is for and against the change. From the testi- 
mony pertaining to it you must determine, first, whether there was 
any change; and if you find that a change was made, what that 
change was. If you find that there was no modification or change, 
then the written contract remained in full force. If you find there 
was a modification or change of the written contract by the verbal 

agreement as claimed by Bilby,in that case you will proceed 
105 to inquire what was done under it. And here the question 

arises, Did Bilby live up to the change or.modification, if it 
was made? Though vou may find that a modification of the writ- 
ten contract was made by verbal agreement, as claimed by Bilby, 
vet if he, Bilby, did not live up to and comply with the change 
made, he cannot have the benefit of it. You will observe that the 
change in the written contract, if made, brings up the question 
whether Bilby shall be paid for the care and expenses of feeding the 
rattle from thetime of weighing them, under the notice given to Cole- 
man, or shall he be satisfied with the additional weight put uponthe > 
cattle afterw ards, as shown by the December weight. It is obvious 
from the testimony that the additional weight put upon the cattle be- 
tween the two weighings did not pay the expenses the cattle caused. 
If, under the new agreement, the plaintiffs were bound to take the 
‘attle at the time of notice and first weighing, in that case Bilby 
will be entitled to the expenses of feeding them after the first weigh- 
ing in December, deducting therefrom the value of the increased 
W eight between the weighings. 

Regarding the attempt to inipeach the character of Bilby for 
truth, veracity, honesty, and fair dealing, it may be remarked that 
plaintiffs had the 1 ight to show that Bilby, who testified in the case, 
could not be believed on oath. it is usual when such attempts are 

made to stop here; but plaintiffs went further, and undertook to 
106 showalso thathe, Bilby, is dishonest. How he, Bilby, met these 

charges you heard, and are able to determine the question 
whether his testimony shall be affected thereby. While this far 
everything is legitimate and proper, there is one view against which 
I warn you. This view is that the attempt to attack the henesty of 
siiby should not be allowed to affect your mind, if at all, further 
than as related to this case. A man suing another must havea 
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good cause of aciion. He cannot turn around and say that I have 
no cause of aetion, vet you are a rascal, and therefore I am entitled 
to receive a judgment, and take vour property to satisfy it. What is 
intended by this allusion to the attempt to impeach is to direct your 
mind to the proper application of the testimony. 

Having thus reviewed the law as applicable to the testimony at 
rome length, what remains to be done is to present to you the theo- 
rics and claims of the parties in each of the cases. Both suits, the 
replevin suit instituted on the first of December, 1881, and the suit 
upon the contract for damages brought on the 25rd of December, 
1881, are suits in which Teal & Co. are plaintiffs and John 8. Bilby 
is the defendant. In the first of these suits, the action of the re- 
plevin, the plaintiffs seek to recover the possession of the 1,500 head 
of cattle which they delivered to Bilby for the purpose of feeding. 
There is no dispute as to the title of the cattle, they belonging to 

Teal & Co. 
107 Bilby claims the possession as rightfully belonging to him 

until he is paid for the care and expenses he has been at in 
feeding and caring for the cattle. The claim made by defendant 1s 
denied by plaintiffs, they virtually saying you, the defendant, have 
no such rightful claim, but under the pretense of it wrongfully with- 
hold the possession of the cattle from us. Now, if you shall find 
from the testimony, and under the instructions of the court, that de- 
fendant, in caring for and feeding the cattle as he did, damaged them 
in value rather than increased it, you should find the issue in the 
first, the replevin suit, for the plaintiffs, and assess damages in their 
(pl'fts’) favor sufficient to cover losses incurred by being deprived of 
the cattle from the first of December up to the time they (pl’fls) ob- 
tained the possession of them under the writ of replevin. 

But if, on the other hand, you shall find from the testimony, and 
under the instructions as given you by the court, that defendant 
Bilby was entitled to something for the care and feeding of the cat- 
tle as he did, after allowing and deducting therefrom any damages 
which plaintiffs may have sustained, in that case yourare instructed 
to find the issue in the replevin case for the defendant, and assess 
his damages in an amount sufficient to recompense him for his 

trouble, care, and cost of feeding and holding them at Daw- 
108 — sonville from the 2nd day of December up to the time they 

were taken out of his (def’t’s) possession by virtue of the re- 
plevin. 

In the replevin suit you can only determine whether the plain- 
tiffs or defendant is entitled to the possession of the cattle and the 
damages as stated. The determination of the amount of damages 
sustained by one or the other of the parties as to the treatment and 
caring for the cattle 1s the subject-matter of the controversy in the 
second suit, the suit for damages on the contract. ; 

‘The allegations and claims of plaintiffs in the second suit—the 
suit on the contract for damages—summarized are that the plain- 
tiffs have performed all the agreements and undertakings of the 
contract on their part, but that the defendant has failed to keep and 
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perform his part, whereby plaintiffs have been damaged to the sum 
of 92,366 dollars. 

To this second, the damage suit on the contract, the defendant 
answers, summarized, alleges that the written contract as originally 
made was afterwards, by a verbal agreement, modified and changed, 
and that he has performed all his agreements and understandings 
under the contract modified ; that he is entitled to compensation 
for the care and feeding of the cattle and to monies laid out and ex- 
pended for plaintiffs for freight, and asks for a Judgement in the 

sum of $51,981.62. 
109 It remains for me to instruct you regarding the rule for 
assessing damages. Much has been properly said about 
weights of cattle because it helps us in arriving at the value of the 
“uttle, for that isthe real question. The price per pound of cattle of 
rarious welghts and in different conditions has been considered, 
because this may aid us also in arriving at the true value of the 
‘attle. Under the claims made by the plaintiffs, and assuming that 
the written contract under which they claim has not been modified, 
they would be entitled to the difference in value between the cattle 
welghing on an average 1,400 pounds and cattle weighing on an 
average 1,276 pounds, if there be any difference in value. The de- 
fendant Bilby would also be Hable for the number of cattle not 
properly accounted for, valued at the value of a 1,400-pound steer. 
Whatever value you fix on the cattle must be fixed with reference 
to the value of cattle then on the Ist dav of December, 1881, at 
Dawsonville. Under the written contract the plaintiffs are entitled 
to the hides of the cattle which unavoidably died. Unless you find 
that a tender of these was made by defendant to plaintiffs, in which 
latter case the defendant would not be liable for them, there is no 
proof before you as to the value of the hides, and in order to recover 
their value the plaintiffs would have to show it; the hides seem to 
be out of the question even if defendant’s tender was invalid. 
110. =The foregoing is the claim of the pl aintifis for Gamages, and 
they will be ascertained by you under the evidence and the 
instructions of the court as given you in the manner stated, if the 
written contract has not been changed or modified. 

The claims of the defendant are as follows: 

Assuming the written contract to have been modified, and that 
defendant performed his contract as modified, he claims for the in- 
creased weight of the cattle from 950 to 1,276 pounds. He further 
claims that under the modified contract he had a right to turn over 
the cattle on the first day of October or earlier, and asks pay for 
feeding and caring for the cattle from the first day of October, when 
he tendered them, to the first day of December, when he drove them 
to Dawsonville, deducting therefrom the value of the increased 
weight between the two weighings. He also claims for money ad- 
vanced for and on account of freight charges advanced on the cattle, 
with interest at 10 per cent. from the date of payment. If you find 
any amount due from plaintiffs to defendant, defendant. is entitled 
to interest for the amount you may find due him from the time the 
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possession of the cattle was taken from him to this day at six per 

cent. 

You will have to find a verdict in each of the cases. The forms 

of the verdict will be prepared and handed in time for you to fill 
them up in conformity to your findings. 

111 I desire to modify the instruction regarding your finding, 
and now instruct you that in case you find the issue in the 

replevin suit for the defendant, you should at the same time find 

the value of the cattle taken by Teal & Co. from the defendant Bilby, 

and also the amount of the interest the defendant has in the cattle. 

You are further instructed that if you find the issue in 409—the 
damage suit—for the defendant, you will merely say so in your ver- 
dict. 

The court thereupon, in said charge, against plaintiff’s objections, 
then and there charged the Jury therein, : as follows: 

The cattle, as they arrived at Dawsonville, were unloaded, taken 
care of, and driven to the farm of Bilby, as testified to. 

To which action of the court, as last aforesaid, in giving said 
charge so objected to, plaintiffs at the time objected, because it was 
assumed in said charge, as a matter of fact, as proven by the evi- 
dence, that said cattle were “taken care of’? by defendant on their 
arrival at Dawsonville, when there was evidence in said cause tend- 
ing to prove that said cattle were not taken care of at that time and 
place, but were suffered to remain there without food or water, and 
were then and there otherwise damaged by the want of proper care 
on the part of the defendant. 

Which objections were by the court everruled, and the 
12 jury: charged as aforesuid: to which acon of the court in 
so charging Ure Jury as last aforesud phantu® at the me 

then and there duly « Xeepted, and sull except. 

The court thereupon, against the ebjections of plaintit& in said 
charge, then and there further charged the Jury, as follows: 

In this action (replevin) the question is, who is entitled to the 
possession of the cattle, the ownership not being disputed. The 
solution of this question depends on another, and that is, was there 
anything due to Bilby on account of feeding and care of the cattle 
and money charged to have been expended? If not, then plaintitts, 
Teal & Co., are entitied to a verdict and such damages as they have 
sustained under the evidence by the detention of the cattle from 
them after the first day of December, 1851, and until they were de- 
livered to them by the U.S. marshal. 

To which action of the court, as last aforesaid, in so charging the 
jury said charge so objected to, plaintiffs objected at the time, on the 
ground that said charge authorized the j jury to find, in said replevin 
suit, for the defendant, on account of feed and care of the cattle, and 
for the money charged to have been expended, without requiring 
the jury to deduct therefrom the damages which the evidence tended 

to prove plaintiffs had sustained by reason of defendant’s 
115 failure to feed and care for all of the fifteen hundred of said 
cattle under the contract in evidence. In case the Jury should 
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find, from the evidence, that plaintiffs had sustained such damages, 
and because the Jury were restricted from finding said damages for 
plaintiffs, and because said charge did not submit the issues between 
the parties in said action to the jury. 

Which objections were by the court then and there overruled, and 
the jury so charged as last aforesaid; to which action of the court 
in so charging the jury plaintiffs at the time duly excepted, and still 
except. 

The court thereupon, in said charge, further charged the jury 


‘against the objections of plaintiffs, as follows: 


If, on the other hand, Bilby is entitled to pay for feed and care of 
the cattle, they must be returned to him, and he, Bilby, is entitled 
to the damages he has sustained in consequence of the cattle being 
taken out of his possession, namely, the trouble and expense of feed- 
ing and caring for them while at Dawsonville, as hereinafter fur- 
ther explained. 

To which action of the court in giving to the jury said charge so 
objected to plaintiffs at the time object ed, as last aforesaid, and for 
the further reason that the measure of damages for the taking of 
sald cattle out of defendant’s possession is incorrectly given to the 

jury in said charge last aforesaid. 
114 Which objeetiohs were by the court overruled, and the jury 
so charged as last aforesaid ; to which action of the court in 
so charging the jury as last aforesaid against plaintitts’ objections 
pl: aintiffs at the time duly excepted, and still except. 

The court thereupon, in said charge, against plaintiffs’ objections, 
further charged the jury, as follows: 

The written contract: provides that Bilby shall take the “ cattle 
and winter them well on hay, straw, and stock-fields until grass 
comes: to be Kept In enclosed pastures on good grass until the loth 
of August, ISST, after which date on each and every day they shall 
be ted all the corn they will eat until delivered to JO Teal & Co” 
The provisions as to wintering them well on hay, straw, and stalk- 
ticlds will receive at your hands a reasonable construction, They 
are meant to convey the idea that the cattle should have a reasona- 
ble quantity of one or the other of the kind of food mentioned, so 
as to enable them to pass through the winter In reasonable good 
condition. Bilby was not thereby prohibited to feed them on grass, 
dry or green, or corn even, or partly substitute such food for the food 
named in the contr act, so that the object, the keeping of the cattle 

in reasonably good order, was secured. 
115 To which action of the court in so giving to the jury said 

charge so objected to plaintiffs at the time objected, for the 
reason that by the terms of the written contract between plaintiffs and 
defendants, and as the same were given by the court to the jury, 
defendant was bound to take these cattle and winter them well on 
hay, straw, and stalk-fields, and that plaintiffs were entitled to a 
strict and full compliance with the terms thereof. That the interpre- 
tation of said contract given and authorized by the jury in said 
charge Is contrary to the terms of said contract and the law there- 
of, and that it was the duty of the court. and net the jury to con- 
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struct. the terms of said contract, and that said ‘charge is erroneous, 
because it authorizes the jury to construct said contract and to find 
a compliance therewith on part of defendant, contrary to its terms 
and true intent and meaning. 

Which objections were by the court overruled and the jury so 
charged as last aforesaid ; to which action of the court in overrul- 
ing said objections and in so charging the jury as last aforesaid 
plaintiffs at the time then and there duly excepted, and still except. 

The court thereupon on said charge then and there further 
charged the jury against plaintiffs’ objection, as follows : 

It will not do to stick in the bark in expounding the contract, for 

if you did, what would become of these cattle? There are no 
116 provisions in the contract for watering them vet. No one 

has contended that they were not to be watered. It belongs 
to the keeping and caring for them. 

To which action of the court in then and there so giving to the 
jury said charge so objected to plaintiffs at the time objected, for the 
following reasons: 

That the construction of said contract given in said charge and 
authorized by the jury is erroneous, and contrary to the terms and 
provisions of said contract; that plaintiffs are entitled to compli- 
ance with said contract according to its terms and provisions, and 
the jury are authorized to so expound said contract as to find a 
compliance therewith contrary to the terms thereof and from a vio- 
lation of said contract ; that by said charge the Jury are authorized 
to expound the provisions of said contract, which it is the province 
of the court to construe and not of the jury, and that said charge 
is erroneous, misleading, and prejudicial to plaintiffs. Which ob- 
jections were by the court overruled, and the jury so charged as last 
aforesaid. 

To which action of the court in so overruling said objections and 
in so charging the jury plaintiffs at the time duly excepted, and still 
except. | 

The court then and there, in said charge, against plaintiffs’ objec- 

tions, further charged the jury, as follows: 
117 The cattle are to be on good grass, in enclosed pastures. 

The object of the latter provision no doubt was to keep the 
cattle from running at large. It is for you to say whether the herd- 
ing of a portion of them on open prairie a part of the time when 
such prairie is found to be fenced all around, except the road open- 
ings, and these guarded, is a compliance with the provisions of the 
contract. 

To which action of the court in so giving to the jury said charge 
so objected to plaintiffs at the time objected, for the reason that the 
construction placed upon the provisions of said contract mentioned 
in said charge by the court is contrary to the terms, true intent and 
meaning thereof, and against the law, and that under said charge 
the jury are authorized to find a complhance with said provisions 
from a violation thereof by defendant. 

Which objections were by the court overruled, and the jury so 
charged as last aforesaid ; to which action of the court in over- 
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ruling said objections and in so charging the jury plaintiffs then 
and there duly excepted, and still except. 

The court charged the jury then and there in said charge against 
plaintiffs’ objections, as follows: 

Bilby was bound to take reasonable care of the cattle with refer- 
ence to the condition in which he took them. What is reasonable 

care, under the circumstances testified to, vou are the judge of. 
118 If he did not take such reasonable care, and any of the 

cattle died in consequence, he is responsible for them to plain- 
tiffs. It was suggested in argument and shown that more or less of 
Bilby’s own cattle were running with and taken care of the same as 
the Teal cattle. This testimony must be considered with reference 
to the conditign of the cattle. Strong cattle may get along and do 
well with treatment under which weaker would suffer. The dis- 
tinction here drawn has special application to the watering of some 
of the cattle. 

To which action of the court in giving to the jury said charge so 
objected to plaintiffs at the time objected, for the reason that the 
contract read in evidence prescribed the manner in which the de- 
fendant was to take care of the cattle of plaintiffs; that the mat- 
ter in controversy was whether he had complied with his contract, 
and was not a question of “reasonable care” on his behalf, and that 
the charge complained of authorized the jury to find such com- 
pliance on the part of the defendant from reasonable care of said 
‘attle by defendant, and also to find what would be reasonable care 
under the evidence, thus submitting to the Jury an issue not made 
by the pleadings and the evidence, and said charge is-otherwise 
incompetent and erroneous, which objections were by the court over- 
ruled, and the jury so ch: irged a is last aforesaid. To which action of 

the court in ov erruling said objections and in giving to the 
119 ~—sjury said charge so I: ast objected to plaintiffs at the time duly 
excepted, and still except. 

Thereupon the court in said charge further instructed the jury 
against plaintiffs’ objections, as follows: 

silby, under the written contract, was to preserve the hides of 
‘attle which died and the ears of any which had ear-marks. Under 
this provision Bilby was bound to preserve all the hides of all the 
‘attle which died, and unless he has done so he is bound to account 
for the whole of the 1,500 cattle, less such as he has preserved the 
hides of, or the preservation of them was agreed to be waived. 
There is testimony showing the number of hides preserved by Bilby 
and as toan agreement with plaintiff Coleman, waiving the preserva- 
tion of some of them. If the whole of the steers which are claimed 
to have died have thus been accounted for to your satisfaction Buby 
cannot be held responsible, provided they all died through unavoid- 
able causes, and not through the neglect and carelessness of Bilby, as 
already instructed. The offer to count the hides claimed by Bilby 
to have becn made to Coleman, if made as claimed, and the count 
actually made as testified tu if satisfactorily proven, may be taken 
by you as showing that Bilby had the number of hides claimed. 
There are.no provisions in the contract when the hides of cattle 
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which had died should be counted, and the reasonable con- 
120 struction thereupon is that the hides preserved should be 

counted at a time and with a view of making the hides them- 
selves available for use or sale. 

To which action of the court in so giving to the jury said charge 
last objected to, plaintiffs’ at the time then and there objected, for 
the reason that it was assumed in said charge, as a matter proven by 
the testimony, that the defendant had preserved the hides of a num- 
ber of the cattle which had died, and that plaintiffs had waived the 
preservation of a number of said hides, and that this was a compli- 
ance with the terms of said contract stated in the said charge, where 
as there was evidence tending to prove the contrary, and the ques- 
tion of such preservation and waiver should have been left to the 
jury to find from the evidence; that the construction of said terms 
of said contract is erroneous in this, that thereby said hides should 
be preserved until the time limited by the contract for the return 
of the cattle as claimed by plaintiffs, as shown by the evidence, and 
said charge is otherwise erroneous. 

Which objections were by the court then and there overruled, 
and the jury so charged as last aforesaid ; to which action of the 
court in so giving to the jury the charge so objected to, plaintiffs 
then and there duly excepted and still except. 

The court thereupon in said charge further charged the jury 

against plaintiffs’ objections as follows: | 
121] A contract Is claamed by Bilby to have been made chang- 
ing some features of the existing written contract, Bilby 
affirms the change, Coleman denies it. An unimpeached witness Is 
called by Bilby at the time of the claimed making of the change; to 
whom he, Bilby, repeats the agreement in the presence of Coleman, 
and the witness testifies to the change in court. 


To which action of the court in then and there giving to the jury 
suid charge last objected to, plaintiffs at the time then and_ there 
objected, for the reason that said charge assumed as facts proven by 
the evidence that defendant repeated the change of the contract to a 
witness, that said witness was impeached and testified to said change 
in court, when there was evidence in the cause tending to prove 
that no such change had ever been made, and that said issue should 
have been submitted to the jury, and the credibility of each and 
every witness and the weight and effect of the testimony of each 
testifying in that regard should have been left to the j jury to deter- 
mine on all the evidence in the case. Said charge is otherwise 
erroneous, 

Which objections were, by the court, then and there overruled, 
and the jury so charged as last aforesaid; to which action of the 
court in overruling said objections, and each of them, and in so giv- 
ing to the jury the charge so objected to, plaintiffs thereupon at ‘the 
time duly excepted and still except. 


122 The court thereupon in said charge further charged the 
jury against plaintiffs’ objections as follows : 
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A man suing another must have a good cause of action. He can- 
not turn around and say that I have no cause of action; yet you 
are a rascal, and therefore I am entitled to recover a Judgment, and 
take your property to satisfy it. What is intended by this allusion 
to the attempt to impeach is to direct your mind to the proper ap- 
plication of the testimony. 


To which action of the court in so giving to the jury nail charge 
last objected to, plaintiffs at the time objected, for the reason that 
there was no testimony in the case to which said charge, or any part 
thereof, was applicable, and the same was misleading and prejudicial 
to plaintiffs and their case, as made upon the ev idence, and was not 
warranted by the evidence. 

Which objections were by the court then and there refused, and 
the jury so charged as last aforesaid ; to which action of the court in 
so giving to the jury said charge so objected to, plaintiffs thereupon 
at the time duly excepted and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objection as follows: 

Now, if vou shall find from the testimony and under the instrue- 
tions of the court that defendant, in caring for and feeding the cat- 
tle as he did, damaged them in value rather than increased it, you 
should tind the issue in the first, the replevin, suit for the 
plaintiffS and assess damages in their, plaintiffs’, favor suffh- 
clent to cover losses Incurred by being deprived of the pos- 
session of the cattle from. the tirst day in December up to the ume 
thev (pts) obtained the possession of taem under the writ of 
replevin., 

But if,on the other hand, vou shall find from the testimony, and 
under the instructions as given you by the court, that defendant 
Bilby was entitled to something for the care and feeding of the cattle 
as he did, after allowing and deducting therefrom any damages 
which plaintiffs may have sustained, in that case you are Instructed 
to tind the issue in the replevin case for the defendant and assess his 
damages in an amount sufficient to recompense him for his trouble, 


125 


at) 


‘eare, and cost of fe eding and. holding them at Dawsonville from the 


2nd day of December up to the time they were taken out of his 
(def’t’s) possession by virtue of the re plevi In. 

To which action of the court in so giving to the Jury said charge 
so objected to, plaintiffS then and there objected for the reason that 
plaintiffs’ right of recovery is erroneously stated; that the damages 
sustained by them, as shown by the evidence, is not correctly given ; 
that the jurv are restricted to finding damages in value to the 

‘attle fed and cared for by defendant, and are not required to take 

into consideration the damages to plaintiffs from the loss, by 

124 death or otherwise, of any of thé said cattle lost or not de- 

livered to plaintiffs through the failure of defendant to com- 

ply with his contract, or through his wrongful failure to make : said 
cattle increase in weight to the extent of his said agreement; the 

defendant's right ef recovery is erroneously given, and his measure 

of damages not correctly stated; the jury are authorized to find for 
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defendant, if they tind he is entitled to anything for the care and 
feed of the eattle, without deducting the damages plaintitls may have 
sustained by reason of the breaches of his contract as above stated, 
except such as plaintiff’ may have sustained by reason of defend- 
ants damaging said cattle in value by caring for and feeding them. 
Said charge is otherwise erroneous and misleading. 


Which objections were by the court overruled, and the jury charged 
as last aforesaid: to which action of the court in so giving to the 
jury said charge objected to, plaintiffs at the time duly excepted and 
still except. 

The court thereupon in said charge further charged the Jury 
against plaintiffs’ objections as follows: 

In the replevin suit you can only determine whether the plaintiffs 
or defendant is entitled to the possession of the cattle and the dam- 
ages as stated. The determination of the amount of damages sus- 
tained by one or the other of the parties as to the treatment and 

care of the cattle is the subject-matter in controversy in the 
125 ~~ second suit, the suit for damages on the contract. 


To which action of the court in giving to the jury said charge 
so objected to, plaintiffs at the time objected, because the Jury 
in determining the right of possession of the cattle replevined in 
the replevin suit were restricted from taking Into consideration the 
damage sustained by plaintiffs by the failure of defendant to comply 
with their contract, under which he received the 1,500 eattle to feed 
and care for said cattle so received, and from the damage the plain- 
tiffs may have shown by the evidence they had sustained by reason 
of the loss of any of said cattle or the wrongful acts of defendant, 
and that the said charge is otherwise erroneous and misleading. 


Which objections were by the court overruled, and the jury so 
charged as aforesaid ; to which action of the court in so giving to the 
jury said charge so objected to, plaintiffs at the time duly excepted 
and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objections as follows : 

Whatever value vou fix on the cattle must be fixed with reference 
to the value of the cattle then, on the Ist day of December, 1881, at 
Dawsonville. 

To which charge so objected to plaintiffs at the time objected, for 
the reason that there was testimony offered and in evidence tending 

to prove that there was no full market value for said cattle at 
126. Dawsonville on December Ist, 1881, and that the nearest 

general market for said cattle was in Chicago, Ills.,and that the 
jury should have been permited to determine ‘from the evidence 
whether said cattle of the weight either as fixed by the contract or 
as actually shown by the cattle weighed could have found a market 
at Dawsonville on said Ist day of December, 1881, or have been sold 
there that day by plaintiffs without unreasonable loss. Which ob- 
jections were by the court overruled,and the jury so charged as last 
aforesaid. 
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To which action of the court in overruling said objections, and 
in so charging the jury said charge so objected to, plaintiffs at the 
time duly excepted and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objections as follows : 

Under the written contract the plaintiffs are entitled to the hides 
of cattle which unavoidably died, unless you find that a tender of 
these was made by defendant to plaintiffs, in which latter case the 
defendant would not be liable for them. There is no proof before 
you as to the value of the hides, and as in order to recover their 
value the piaintiffs would have to show it, the hides seem to be out 
of the question, even if defendant’s tender was valid. The forego- 
ing is the claim of plaintiffs for damages, and they will be ascer- 

tained by vou under the evidence and the instructions 
127 ~=—of the court, as given you, in the manner stated, if the writ- 
ten contract has not been modified or changed. 


To which charge so objected to plaintiffs at the time objected, 
for the reason that it was contrary to the evidence in the case, and 
that, irrespective of the value of the hides of the dead cattle, plain- 
tiffs were entitled under their contract to have them preserved by 
defendant and tendered to tiem, to enable plaintiffs to ascertain the 
number of said cattle that had so died, and the causes of such death, 
and that said charge is otherwise erroneous and inisleading. 


Which objections were by the court overruled, and the jury so 
charged as last aforesaid ; to which action of the court in so giving 
to the jury said charge so objected to, plaintiffs then and there duly 
excepted and still except. 

The court thereupon in said charge further charged the jury 
against plaintiffs’ objections as follows: 

I desire to modify the instructious regarding your finding, and 
now instruct vou that in case vou find the issue in the replevin 
suit for the defendant, you should at the same time find the value of 
the cattle taken by Teal & Co. from the defendant Bilby, and also 
the amount of the interest the defendant had in the eattle. 

Your are further instructed that if you find the issue m 409, the 
damage suit, for the defendant, your will merely say so in your 
verdict. , 


128 To which action of the court in so giving to the jury said 

charge so objected to, plaintiffs at the time objected, for the 
reason that the jury are not instructed as to what portion of the 
entire charge of said court is modified or changed or withdrawn 
from their consideration by the charge last given; because said 
charge is contradictory, erroneous, and misleading; because the 
jury are not instructed in the law as to their finding of the issue in 
favor of defendant, or in determining whether defendant has any 
interest in said cattle or the amount of said interest, and are not in- 
structed in said charge as to what former parts of the entire charge 
of the court are to be regarded by the jury in their finding the issue 
in said suit, or in determining the value of the interest of defendant 
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in said eattle, or in determining whether defendant had any interest 
therein; and said charge so last objected to is otherwise erroneous, 
misleading, and prejudici ial to plaintiffs. 


Which objections were by the court then and there overruled, 
and the jury so charged as last aforesaid; to which action of the 
court in overruling said objections, and in so giving to the Jury said 
charge so objected to, plaintiffs then and there duly excepted and 
still except. 

129 Thereupon, and on the 2nd day of January, A. D. 1883, 

and at the said October term of said court, the jury returned 
the following verdict in open court, which verdict of the jury is in 
words and figures as follows, to wit: 


“We, the jury, find the issues for the defendant, and assess the 
value of the property taken at 66,598.55 dollars, and assess the de- 
fendant’s interest therein at $23,855.15. 

“W. W. RIGGS, Foreman.” 

And thereupon, on the 5rd day of January, 1885, the court ren- 
dered judgment in favor of said defendant according to said verdict ; 
to which action of the court in rendering judgment on the verdict 
plaintiffs at the time duly excepted and still except. 


And afterwards, on the 3rd day of January, A. D. 1883, and at 
suid October term, 1882, of said court, and within four days after 
the rendition of said verdict, plaintiffs duly filed in said court their 
motion to set aside the verdict of the jury herein and fora new trial 
in said cause, which said motion is in words and figures as follows, 
to wit: 


In the U.S. Cireuit Court, Western Division of the Western Dist. 


of Mo. 
JosEePpH TEAL & Co. 
Us, a No. 4QOQ. 


JOHN S. BILpy. 


Plaintiffs move the court to set aside the verdict and for a new 
trial, because— 
150 1. The court erred in refusing to admit competent and 
proper evidence offered by plaintiffs. 
The court erred in refusing to exclude incompetent and irrele- 
rant evidence on the part of defendant. 
The verdict of the jury was against the evidence and the weight 
of the evidence. 
4. The verdict is against the law of the case,and is excessive, 
The court erred in charging the jury as to the law of the ¢ase. 
6. Matters were submitted to and passed upon by the jury which 
were not presented by the pleadings. 
Under the pleadings and ev ‘idence the verdict should have 
hoes for the plaintiffs. 


L. H. WATERS & EDWARDS & RAMSEY, P. 4. 
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And afterwards, at the same October term of said court, and 
on the 25th day of January, 1883, said motion in said cause was 
taken up by the court and ‘argued by counsel fer plaintiffs and de- 
fendant; and afterwards, to wit, at the same term, and on the 5th 
day of February, 1883, said motion for a new trial and to.set aside 
the verdict of the jury in said cause were by the court overruled. 
si To which action of the court in overruling said motion and in 

= refusing to set aside said verdict of the jury and to grant plaintiffs 
= a new trial in said cause, plaintiffs at the time then and 
oe 131 there duly excepted and still except. 

| And inasmuch as the said several matters so produced and 

given in evidence for the defendant and by the ‘plaintiff objected 
to, and plaintiffs’ exceptions thereto made at the time and insisted 
upon, and the said several matters so produced and _ offered in evi- 
dence by plaintiffs and rejected by the court, and plaintiffs’ excep- 
tions thereto made at the time and insisted upon, and the several 
rulings of said court thereon, and the said imstructions to the jury 
prayed for by plaintiffs and refused by the court against plaintiffs’ 
objections and their exceptions thereto made at the time and in- 

: sisted upon, and the said instructions to the Jury given by the court 

against plaintiffs’ objections and their said exceptions thereto made 

. at the time and insisted upon, and the several other matters herein 

objected to and the plaintiffs’ exceptions thereto made and insisted 

3 upon at the time, do not appear by the record of said cause or of 
~ said verdict, or the judgement herein, plaintiffs afterwards, to wit, on 
the — day of April, A.D. 1883, and at and during said October 
term, 1882, of said court, upon leave and order of ‘said court first 
had and obtained, and according to the statute in such case made 
and provided, duly presented in said court this their said bill of 
exceptions in said cause, and prayed said court to allow said bill of 

exceptions, and then and there to sign and seal the same, 
132. and to make said bill of exceptions a Y part of the record in 
said cause, which on said last day aforesaid and at said Oc- 
tober term, 1883, of said court was done accordingly. 
A. KREKEL, [seat] 
Judge of said Court. 


— 133 And afterwards, to wit, at said term, and on the 18th day 
. of June, in the year aforesaid, the following further proceed- 
ings were had anil entered of second: In said cause, to wit: 


JosEPH TEAT et al. against JoHN S. Bripy. 


This day come the plaintiffs, by their attorneys, Botsford & Wil- 
liams, and present to the court a writ of error to reverse the judg- 
ment in the above-entitled cause, a citation to the defendant to 
appear at a Supreme Court of the United States on the second Mon- 
day of October next, and a bond in the sum of one hundred dollars, 

= for the prosecution of said writ to effect, and to answer all damages 
ae and costs; and, thereupon, the premises having been considered, 
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the court doth allow said writ, and said citation is signed by the 
court, and said bond is approved and ordered to be made a part of 
the record, which is accordingly done. 

And said bond is in words and figures as follows, to wit: 


Know all men by these presents, that we, J. Teal & Co. and Henry 
Coleman, as principal and as sureties, are held and firmly bound 
unto John §. Bilby in the full and just sum of one hundred 

134 —_ dollars (100.00), to be paid to the said John S. Bilby, to which 
| payment, well and truly to be made, we bind oursely es, our 
heirs, executors, and administrators, jointly and severally by these 
presents. Sealed with our seals, and dated this 18th day of June, in 
the year of our Lord one thousand eight hundred and eighty-four 


Whereas lately, at the October term, A. D. 1882, of the circuit 
court of the United States for the western district of Missouri, west- 
ern division, in asuit depending in said court between Joseph Teal, 
Henry Coleman, John Y. Todd,and John S. Storrs, copartners, trad- 
ing and doing business under the firm name of J. Teal & Co., plain- 
tiffs, and John S. Bilby, defendant, judgment was rendered against 
the said Joseph Teal, Henry Coleman, John Y. Todd, and Joseph S. 
Storrs, plaintiffs aforesaid, and the said Joseph Teal, Henry Coleman, 
John Y. Todd, and John S. Storrs having obtained a writ of error of 
said court to reverse the Judgment in the aforesaid suit, and a citation 
directed.to the said John 8S. Bilby, citing and admonishing him to 
be and appear at a Supreme Court of the United States to be held 
at Washington city, D. C., on the second Monday of October next: 

Now, the condition of ‘the above obligation is such, that if the 
said Joseph Teal, Henry Coleman, John Y. Todd, and Joseph S. 
Storrs shall prosecute said writ to effect, and answer all damages 

and costs, if they fail to make good their plea, then the above 


135 obligation to be void ; else to remain in full force and virtue. 


J. TEAL & CO. SEAL. 
HENRY COLEMAN. [seat 
A. A. WHIPPLE. SEA Le. 


Approved by— 
A. KREKEL, Judge. 


UNITED STATES OF AMERICA, Sct : 


I, Henry C. Geisberg, clerk of the circuit court of the United 
States in and for the western division of the western district of Mis- 
souri, do hereby certify, in obedience to the writ of error attached 
hereto, that the foregoing is a true and complete transcript of the 
record and proceedings, with all things concerning the same, in the 
case of Joseph Teal, Henry Coleman, John Y. Todd, and John S. 
Storrs, against John s. Bilby, as fully as the same remains on file 
and of record in my office. 

Witness my hand asclerk and the seal of said court. Doneat my 
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office in Kansas city, in said division and district, this 25th day of 
July, A. D. 1884. 
[SEAL.] H. C. GIESBURG, Clerk, 
~ By WARREN STALSON, 
Deputy Clerk. 


Endorsed on cover: W. Missouri C. C U.S. No. 969. Joseph 
Teal,.Henry Coleman, John Y. Todd, & John S. Storrs, partners, as 
J. Teal & Company, plaintiffs in error, vs. John 8S. Bilby. Filed 29 
September, 1884. 
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JOSEPH TEAL, HENRY COLEMAN, JOHN VY. 
TODD, ano JOHN S. STORRS, PARTNERS 
UNDER THE NAME OF J. TEAL & CO., PLAIN- 
TIFFS IN ERROR, 


oS. 


JOHN S. BILBY, DEFENDANT IN ERROR. 


aa 
—_—~ 


Error to the Circuit Court of the United States 
for the Western District of Missouri, West- 
ern Division. 


-—< 
—_—" 


Statement, Assignment of Errors, and Argument 
for Plaintiffs. 


a> 
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Statement. 


These two.actions at law were brought in the court 
below by plaintiffs in error, under their firm-name of 
J. Teal & Co., against defendant in error. - 

Case No. 51 was an action of replevin for the delivery 
of fifteen hundred head of cattle, of the value of sev- 
enty-five thousand dollars, the property of plaintiffs, in 
the possession of defendant. 

Case No. 52 was an action for damages done to said 


cattle by defendant while the same were in his posses- | 


2 


sion, brought by plaintiffs against defendant for breach 
of contract, by which defendant obtained possession of 
the cattle, and for loss of a part of the cattle while the 
same remained in his possession under such contract. ‘ 

The two causes were tried by a jury, and an order 
was imade of record (Rec., No. 52, p. 14) that they be 
consolidated for purposes of submission, and the hear- 
ing thereof then proceeded before the same jury, and 
they were tried at the same time and submitted on the 
same evidence and charge of the court. 

In both cases the jury found the issues for defendant. 

In the replevin case (51) the jury found the value of 
the property taken under the writ of replevin to be 
| $66, 598. 35, and assessed defendant’s interest therein at 
| $23,835.12, (Rec., No. 51, p. 13,) and judgment was ren- 
| dered thereon for the return of the property to defend- 
| ant, or that defendant recover said sum of $23,835.12 
of plaintiffs at his option. 

On the verdict of the jury in the Prone ae case—52— — 
judgment was rendered against plaintiffs that they go 
hence without day and for costs. (Rec., p.17.) | 

After motions for a new trial in each case were over- 
ruled, plaintiffs filed their separate bills of exception 
aud sued out their separate writs of error to this court. 

From the evidence preserved in the bills of excep- 
tion, which are substantially the same in each case, it 
appears that plaintiffs introduced at the trial evidence 
| _ tending to prove the following facts (Rec., 51, pp. 17- 
| 26; Rec., 52, pp. 21-30): 


«a 3 


I. 


That plaintiffs were the owners of three thousand 
and seven head of good graded Ainerican cattle, in good 
condition and fine health, from two to eight years old, 

/ in the county of Wasco, in the State of Oregon, and 
these cattle were, on the roth and 14th davs of June, 
1880, driven by plaintiffs across the plains eastward to 
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a shipping point on the Union Pacific Railway, in 

Wyoming Territory, and they commenced arriving at 

and in the vicinity of Rock Creek station on that rail- 

way about the 3d day of October, 1880, in good condi- 
: | tion, but thin in flesh. The cattle had been carefully 
handled during the drive, having good grass and water 
on the route, and there was a ‘‘drag band”? of said 
herds, consisting of some two or three hundred of the 
lame and disabled cattle, when they arrived at the 
station. The cattle remained in the vicinity of Sheep 
Creek valley, near Rock Creek station, with plenty of 
water and fair grass, while there awaiting cars for ship- 
ment at Rock Creek station eastward over such railway, 
and as soon as practicable after the arrival of the cattle 
they were shipped to Council Bluffs, Iowa, on such 
railway, between the 14th day of October and the roth 
day of November, 1880. The first shipment was made 
October 14th, 1880, of three hundred and seventy-nine 
of the cattle from Rock Creek station to Council Bluffs 
over the Union Pacific Railway, a distance of about 
seven hundred miles, and they arrived at Council Bluffs 
on the 17th day of October, 1880. ‘This first shipment 
from the Teal & Co. herd averaged with the balance of 
the herd in age, weight, health, and condition at the 
time of shipment, and they were in good healthy condi- 
tion, but thin in flesh. They were shipped unloaded 
from the cars, fed, watered, and rested from twelve to 
twenty-four hours at North Platte City, on the Platte 
river, on the route from Rock Creek station to Council 
Bluffs, as were all the other shipments of the herd made 
from the same point to Council Bluffs, and that all of 
the cattle were carefully handled on the route. 

After the first shipment of these cattle had been re- 
ceived at the stock-yards at Council Bluffs, on the 17th 
day of October, they were seen and examined by de- 
fendant Bilby at that place, and he expressed himself 
satisfied with them; and thereupon negotiations were 
entered into between Joseph Teal, a son of one of 
plaintiffs, and defendant, for defendant to feed fifteen 
hundred of these cattle, the first shipment to be a sample 
lot of what was to follow; and to save dispute, Mr. A. 
V. Bass, of the firm of Rosenbaum, Bass & Co., stock 
commission merchants of Council Bluffs and agents for 


. 
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plaintiffs in the handling of these cattle, was made judge 
of the cattle. : 

At the time and before the final execution of the con- 
tract, defendant knew and was informed by plaintiffs 
of the manner in which the cattle had been handled on 
the trip from Oregon to Council Bluffs, and what they 
had passed through at and in the vicinity of Rock Creek 
station while there awaiting shipment, and the treat- 
ment they had received before and during their ship- 
ment. After this, on the 3d day of November, 1880, at 
Council Bluffs, plaintiffs and defendant entered into a 
written contract as follows: 

‘*This contract, entered on this day, November 3d, 
1880, by and between J. Teal & Co., of Portland, Mult- 
nomah county, Oregon, of the first part, and John S. 
Bilby, of Fairview, Nodaway county, Missouri, of the 

-second part, is as follows: 

“J. Teal & Co. to weigh fifteen hundred (1, 500) cattle 
at the Transfer Stock Yards, Council Bluffs, Iowa; after 
feeding, watering, and then shrinking twelve hours, to 
be delivered to John S. Bilby at Dawsonville, Missouri; 
said cattle to be fed, watered, weighed, and handled by 
Rosenbaum, Bass & Co., Transfer Stock Yards, Council 
Bluffs, Iowa. ‘The cattle to be delivered to John S. 
Bilby shall be the same that J. Teal & Co. drove this 
year from Wasco county, Oregon, to Rock Creek, Wyo- 
ming Territory, branded with ‘‘T’’ on the left side, 
similar in age, flesh, and quality to a train-load that 
arrived at Council Bluffs, Iowa, on Sunday, October 17th, 
1880. Mr. Bass, of the firm of Rosenbaum, Bass & Co., 
to be the judge of the cattle arriving, whether or not 
they are an average lot with the train-load which arrived 
on Sunday, October 17th, 1880. If any train of cattle 
shall arrive prior to twelve o’clock M., they shall be 
taken off feed and water the same evening of the day of 
arrival at seven o’clock p. M.; if they shall arrive after 
twelve o’clock m., they shall be shut off feed and water 
at seven o’clock Pp. m. of the following day. 

‘*Said John S. Bilby agrees to take these cattle and 
winter them well on hay, straw, and stock fields until 
grass comes. To be kept in enclosed pastures on good 
grass until the 15th day of August, 1881 ; after which 
date, on each and every day, they shall be fed all the 
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corn they will eat until delivered to J. Teal & Co. 
John S. Bilby agrees to deliver the same cattle at Daw- 
sonville, Missouri, after weighing them at the nearest 
scales to any feed lot, where each bunch of cattle may 
feed after a twelve hours shrink, between seven o’clock 
in the evening and seven in the morning. In case J. 
Teal & Co. shall not take the entire bunch as fed in 
any one yard, they shall come and make selections of 
such cattle as they wish to cut out from two to five days 
prior to the day of weighing. Said cattle to be weighed 
and delivered in lots from one hundred and seventy- 
five (175) to two hundred and twenty-five (225) between 
the 15th day of October, 1881, and the 1st day of De- 
cember, 1881, by giving ten days’ notice either by tele- 
graph, letter, or in person at the option of J. Teal & 

o.; J. Teal & Co. agreeing to pay five cents per pound 
for all increase of weights from time of weighing to 
Bilby to time of reweighing back to J. Teal & Co.; 
they further agreeing to advance one thousand (1,000) 
dollars to John S. Bilby on the first day of September, 
1881, to be applied to payment of weights added to the 
cattle on last delivery, John S. Bilby to be responsible 
tor all cattle lost, strayed, or stolen, or from any dying 
through the neglect or carelessness of the said John S. 
Bilby. Any dying through causes which are unavoid- 
able shall be shared thus: J. Teal & Co. to bear the 
loss of the steer and John S. Bilby the feed. If any 
steers die, John S. Bilby shall preserve the hide as evi- 
dence of death, and.the ear if there are any ear marks. 

‘It is further agreed that if the said John S. Bilby 
shall pay the freight on said cattle from Council Bluffs 
to Dawsonville, Missouri, he shall be allowed ten per 
cent. interest on said sum, and the amount to be paid 
on the delivery of cattle to said J. Teal & Co. The 
said John S. Bilby agrees that if said cattle remajn in 
his possession until “December Ist, 1881, that he shall 
so feed and care for them that [they] will increase in 
weight four hundred and fifty (450) pounds each on an 
average.’’? (Rec., 51, p. 19; Rec., 52, p. 23.) 

At the time of the execution of this contract all the 
cattle received by defendant under it were at Council 
Bluffs, were seen and examined by defendant, and he 
expressed himself to plaintiffs and to Mr. A. V. Bass, 
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who had been selected to judge the cattle, as well satis- 
fied and pleased with them. : 

At the time of the signing of the contract defendant, 
at plaintiffs’ request, and in order to obtain their assent 
and signatures thereto, executed to plaintiffs a bill of 
sale of the cattle to be delivered to defendant, whereby 
defendant bargained, sold, and conveyed said cattle to 
plaintiffs to have and to hold to themselves and to their 
assigns, and covenanted and agreed with plaintiffs to 
warrant and defend the sale of said cattle unto plaintiffs 
against all persons. 

The cattle mentioned in the contract were received 
at the stock yards in Council Bluffs, on the 1st, 2d, and 
3d days of November, 1880; defendant was present at 
the time; the cattle were placed in the stock yards, 
well fed and watered while remaining there, and were 
in age, quantity, and condition equal to the sample 
train-load mentioned in the contract; about thirteen 
hundred of these cattle were seen and examined by 
Mr. A. V. Bass, as they arrived, and were judged by 
him to be an average lot with the train-load. of October 
17th, 1880, as to age and grade, but were thinner in 
flesh ; of these cattle there were weighed at Counsel 
Bluffs by Bass, to defendant, under the contract, on 
the 4th, 5th, and 6th of November, 1880, fifteen hun- 
dred head, averaging nine hundred and fifty pounds 1n 
weight, and all were taken off feed and water, and 
shrunk before weighing as required by the contract. 
After weighing, the cattle were on the same days shipped 
by railway to defendant at Dawsonville, Missouri, a 
distance of eighty miles; the freight was paid by de- 
fendant: the ‘‘drag band”’ of plaintiff’s cattle did 
not arrive at Council Bluffs until November 12th, 1880, 
and none of them were included in the cattle delivered 
to defendant ; these fifteen hundred head of cattle arrived 
at Dawsonville, were unloaded after arrival, and crowded 
by defendant into insufficient stock-pens and lanes, and 
remained without food or water until driven away the 
next day after their arrival, when they were divided 
into two herds, about eleven hundred of them in one 
herd and four hundred in the other. The first herd of 
about eleven hundred cattle was driven by defendant, 
the next day after arrival at Dawsonville, without food 


7 


or water, to an open prairie, a distance of one and a 
half miles from Dawsonville, and placed on an unen- 
closed piece of ground, which “lt been grazed down 
by neighboring cattle, and were permitted to remain 
there without food or water for two days and nights; 
were then driven south, kept on an open prairie with- 
out food or water that night, and then driven to a large 
pasture and stock field on the Nodaway river; that the 
remaining four hundred were unloaded at Dawsonville, 
and kept. in the stock-pens and lane without food or 

water thirty-six hours, while they were branded by 
John Wishard, for defendant, and then driven west and 
placed in grass pasture. From the time of their arrival 
at Dawsonville each of said herds was kept by defendant 
upon insufficient food, and were not well wintered upon 
hay, straw, and stock fields; the cattle suffered from 

want of food and water during winter and early spring 
of 1880 and 1881, and were in a starving condition. In 
the month of April, 1881, they were placed on unen- 


_ Closed prairie range on insufficient grass, and permitted 


to remain without sufficient food and water until about 
the month of June, 1881, when the prairies were en- 
closed by defendant ; and in the summer of 1881 they 
were held in enclosures which did not furnish sufficient 


grazing or water for the cattle; the cattle were not fed — 


all the corn they could eat during the fall and winter 
of 1881 ; defendant placed the cattle on corn about the 
15th day of August, 1881, and fed them. partly green 
corn and stalks and partly musty old corn until corn 
matured that year ; the cattle were not full fed during 
the months of August and September, October and 
Noveinber, 1881, by defendant, on corn; from want of 
sufficient hay, straw, and stock pasture, and from want 
of water in the winter of 1880 and 1881, and from want 
of proper care and attention to the cattle while in his 
possession, one hundred and fifty of them died; others 
were drowned in the Nodaway river, while attempting 
to get water, through the neglect of defendarit, and at 
the springs in defendant’s fields, where they mired in 
the mud ; and that others died from overeating in ad- 
joining fields, into which they had broken in search of 
food, and others of said cattle were lost by the neglect 
of defendant ; so that at the time for the delivery of the 
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cattle to plaintiffs, defendant did not have, and plain- 
tiffs only received, under the writ of replevin from de- 
fendant, twelve hundred and twenty-nine of the cattle. 

Plaintiffs paid defendant on the 1st day of September, 
1881, one thousand dollars in cash, in accordance with 
the terms of the contract, and afterward, and before the 
Ist day of .December, 1881, duly notified defendant that 
they would be ready to receive and demand the delivery 
of the fifteen hundred head of cattle, according to the 
terms of the contract, at Dawsonville, Missouri, on the 
Ist day of December, 1881; and in pursuance of this 
notice, on the first and second days of December, 
defendant weighed twelve hundred and forty (1240) of 
the cattle; the total weight showed the average to 
be 1276 pounds per head, and that after they were 
weighed, they were driven to Dawsonville on the 2d 
and 3d days of December, 1881 ; plaintiffs were present 
there ready to receive the cattle under the terms of the 
contract, and after the cattle had arrived, again made 
demand of defendant for fifteen hundred head of cattle, _ 
and notified defendant that they were ready to settle 
according to the contract, and demanded, according to 
its terms, the production of the hides of such as had 
died ; but defendant refused to deliver any of the cattle 
to plaintiffs until he had been paid for the number of 
pounds put on them by his care and feed, and claimed 
that he had preserved the hides of such as had died, 
and had notified plaintiffs thereof ; the cattle remained 
at Dawsonville, in defendant’s possession, until the 7th 
day of December, 1881, and while in his possession 
were kept on insufficient food and water, and on the 
day last named, the United States marshal, under the 
writ of replevin, took from the possession of defendant 
twelve hundred and twenty-nine of the cattle and 
delivered them into the possession of plaintiffs at Daw- 
sonville, Missouri, from which place they were imme- 
diately placed on cars and sent to Chicago in the State 
of Illinois. 

At the time the cattle were driven by defendant to 
Dawsonville, on the 2d and 3d days of December, 1881, 
they were thin in flesh, were not good fat cattle for 
beef, and were not worth as much as cattle similar in 
quality and condition, but weighing fourteen hundred 
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pounds, by one dollar and fifty cents per hundred pounds. 
The cattle were injured by reason of want of proper care 
and sufficient food and water from the time they were 
brought to Dawsonville, on the 2d and 3d days of De- 
cember, 1881, after being weighed, until they were 
taken by the United States marshal, fifty cents per 
hundred pounds on each head. 

After the cattle had been taken by the marshal, said 
twelve hundred and twenty-nine head of cattle were 
well cared for, fed and watered by plaintiffs until they 
were transferred on cars to Chicago. There was no 
market for the sale of such a large lot of cattle as those 
taken by the marshal at Dawsonville, Missouri, at the 
time the cattle remained there in the month of Decem- 
ber, 1881, so that the cattle could be sold for their full 
value, or that such cattle could be sold or disposed of 
at Dawsonville at the time, except by dividing the herd 
and selecting the different grades for shipment as beef 
cattle and for feeding cattle therefrom, and selling and 
disposing of the same in such lots and grades. 

Plaintiffs then offered to prove by depositions, that 
the cattle were received at Chicago on or about the 12th 
day of December, 1881, and were sold on the market at 
the full market value of said cattle at the time, at from 
three and one-half to four cents per pound, and the total 
ammount received by plaintiffs at Chicago for said cattle 
was $54,123.29, which was their full market value at 
that time and place, and that Chicago was the near- 
est general market for said cattle to the town of Daw- 
sonville ; which deposition and all testimony offered by 
plaintiffs to prove such facts, or either of them, were by 
the court excluded from the jury, and plaintiffs duly 
excepted thereto. (Rec. 51, p. 26; Rec. 52, p. 30.) 

Plaintiffs then offered to prove by depositions, that 
the cattle were not in a good condition for beef cattle, 
but were too thin in flesh; that cattle of like quality 
weighing fourteen hundred pounds were worth more 
in the markets of Chicago during the month of Decem- 
ber, 1881, than the cattle of plaintiffs in the condition 
they were as to weight at the time, of two dollars and 
fifty cents per hundred pounds; but such depositions 
and all testimony of such facts were by the court ex- 
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cluded from the jury, to which plaintiffs at the time duly 
excepted. 

Plaintiffs then introduced evidence tending to prove, 
that on the rst and 2d days of December, 1881, at Daw- 
sonville, Missouri, the fifteen hundred head of cattle, 
if they had been increased in weight four hundred and 
fifty pounds each, so as to weigh on an average fourteen 
hundred pounds, would have been worth five and one- 
fourth cents per pound, and that the twelve hundred 
and twenty-nine head of cattle taken by the marshal 
were not worth as much at that time and place by one 
dollar and fifty cents per hundred pounds as if the same 
cattle had weighed fourteen hundred pounds per head, 
but that there was no market for such cattle at Dawson- 
ville at that time, so that said cattle could be sold or 
otherwise disposed of, excepting by dividing the same 
into lots and grades for shipment for beef cattle and as 
feeders. 

Defendant then offered evidence (Rec. 51, p. 26, ef 
seg., Rec. 52, p. 41, e¢ seg.) tending to prove that the 
cattle of plaintiffs arrived at Rock Creek station early 
in October, 1880, very poor in flesh, and that they 
were held in open range near such station, with little 
grass and no water except alkali water, which was inju- 
rious to them, and they were exposed to snow storms 
and freezing weather while in that vicinity; that the 
first: shipment of cattle from plaintiffs’ herd, which 
was made on the r4th day of October, 1880, were of 
stronger and better cattle and in better health and con- 
dition than those shipped afterwards; that of the cattle 
that remained after the first shipment, a portion had 
been held in the storins; that some of these cattle died 
on the range, and that the cattle, at the time of the 
shipment from Rock Creek station, were poor and weak; 
that the alkali water was damaging to them, and would 
have the effect of scouring them and make them weak 
and sick, and caused the hair to come off after they had 
been delivered to defendant. ‘The cattle had not been 
carefully handled while at Rock Creek station, and 
were injured thereby; that the cattle delivered to 
defendant had not been properly handled in the trans- 
portation thereof on cars from Rock Creek to Council 
Bluffs, and that many of the shipments, from which the 
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fifteen hundred had been taken, died on the cars, or in 
the pens at Council Bluffs, from weakness on account of 
want of food and water and from exposure and want 
of careful handling; that immediately after the cattle 
arrived at Council Bluffs they were given all they could 
eat and all the water they could drink and were not 
shrunk before weighing to defendant, as provided by 
the contract, and that the cattle weighed more by reason 
thereof by twenty-five to fifty pounds than they other- 
wise would have weighed if they had been taken off 
feed and water, as provided by the contract, and that 
this was unknown to defendant and to said Bass; that 
defendant did not examine the cattle on their arrival at 
Council Bluffs until after they were weighed, and that 
he had no personal knowledge of the manner in which 
they had been treated after arrival at Rock Creek 
station, and was not informed thereof at the time. 
That A. V. Bass, mentioned in the contract as the 
judge of the cattle as to age, flesh, and quality, did not 
look after the matter of the selection or.weight of said 
cattle except thirteen hundred head, although he knew 
of the weighing of the other two hundred-for the de- 
fendant, and that Bass did not know at that time any- 
thing about how the cattle delivered to the defendant 
had been treated between the 13th day of October and 
the rst day of November, 1880, at and in the vicinity 
of Rock Creek station;-that Bass was a member of the 
firm which was receiving a commission from plaintiffs 
for the cattle delivered to defendant under the contract, 
which fact was unknown to defendant at the time he 
received the cattle ; that thirteen hundred head of the 
cattle were taken by deféndant to Dawsonville on the 
cars November 4th, 1880, and were in no better condi- 
tion when shipped than when they arrived at Council 
Bluffs; that defendant paid the freight from Council 
Bluffs, Iowa, to Dawsonville, on November 4th and 
November 7th, 1880, amounting to $1,169.50; that 
some of the cattle were at the time of shipment in a 
weak and unfit condition to ship, and one died on such 
shipment; that an agent of plaintiffs accompanied them 
from Council Bluffs to Dawsonville for the purpose of 
delivering the same to defendant and of ascertaining the 
fields of defendant and his facilities for keeping the 
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cattle; that defendant was the owner of large bodies 
of land, and had an abundance of pasturage, hay, 
straw and stalk fields and corn, and the land was well 
supplied with water; that the agent of plaintiffs, who 
accompanied the first thirteen hundred cattle, was pres- 
ent at Dawsonville, and superintended their unloading 
and delivery to the defendant; that the cattle were 
properly handled by defendant while at Dawsonville, 
and were driven to defendant's farm, about eight miles 
distant, having on the drive an abundance of food and 
water; that thereafter, and up to the time of the delivery 
of the cattle at Dawsonville, in December, 1881, the 
cattle had been in charge of careful and experienced 
feeders, being kept all the time in pastures and feed 
pens and fed in accordance with the terms of the written 
contract, and as the same was modified in December, 
1880; that part of the cattle delivered to defendant were 
not a part of the herd to which the sample lot of Octo- 
ber 1st, 1880, belonged, and this was unknown to de- 
fendant at the time of delivery. 

That at the time of the delivery of the ca:tle to the 
defendant they were in a feverish condition, and 1mme- 
diately after such delivery they were put on good grass 
pastures for a few days and had access to hay, straw, 
and stock fields; that five to ten died on the drive to 
Dawsonville to these pastures, and within thirty days 
thereafter twenty-five to thirty more died from weakness 
and exhaustion; the cattle did not improve upon the 
feed they were receiving; these cattle were a mixed lot, 
partly taken from another herd and the ¢az/ngs of the 
herd of plaintiffs, and the sample lot of October 17th 
(1880) were picked of younger and stronger cattle; that 
the appearance of the cattle delivered to the defendant 
would not disclose their treatment nor show they were 
diseased, but that it would require time to develop the 
evil effects of such treatment; that early in the month 
of December, 1880, upon an examination of the cattle, 
it was considered by plaintiff, Coleman, who was present 
with the cattle, and by defendant, that the cattle could 
not be wintered on hay, straw, and stock fields, and it 
was a few days thereafter finally agreed upon between 
Coleman and defendant that defendant should let the 
cattle into corn, and whatever time they went into corn 
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that winter should be deducted from the corn feed next 
year at the end of the next grain feeding, and that de- 
fendant should be released from the stipulation of the 
written contract requiring him to increase the average 
weight of the “attle from four hyndred and fifty pounds; 
that from the time of the modification of this contract, 
in December, 1880, to September rst, 1881, Coleman 
was present on defendant’s farm, had full knowledge of 
the manner and the treatment cf these cattle by defend- 
ant, and made no complaint of the same; that after said 
written contract was modified defendant placed the cat- 
tle in the stock field and corn fields, and that they were 
fed, except for a few days, from that time forth through 
and during the winter of 1880 and 1881, all the corn and 
feed that they would eat, but that many of the cattle 
were in such weak and exhausted condition from pre- 
vious bad treatment before they caine into defendant’s 
possession, that two hundred and sixty-eight of them 
died while in his possession, and those that survived did 
not thrive upon this food; that the cattle were fed about 
seventy-five days during the winter of 1880 and 1881 on 
corn and stock fields, were placed in good enclosed grass 
pastures in the spring of 1881, after grass came, with 
plenty of water, éxcept that a part of them were placed 
on the prairie, where there was good grass and fenced 
all around except the road opening, and these were 
guarded until August 15th, 1881, when the cattle were 
fed all the corn they would eat until November rst, 
1881; that on the 1st day of November, 1881, plaintiffs 
paid defendant one thousand dollars for feeding the 
cattle, and on the 28th of October, 1881, defendant noti- 
fied plaintiffs that the cattle were ready for delivery on 
the 31st day of October, 1881, under said contract as 
modified; and in pursuance of said notice, he weighed the 
cattle, amounting to 1243 head, and they weighed one 
million five hundred and fifty thousand three hundred 
and five (1,550,305) pounds, and plaintiffs were not 
present to receive the cattle. Thereupon they were 
turned into stock pasture fields and full fed by defend- 
ants until December Ist, 1881, on corn to the value of 
$9,420; on November 15th, 1881, defendant received 
written notice from plaintiffs demanding the fifteen 
hundred cattle under the written contract of November 
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3d, 1880, to be weighed and delivered at Dawsonville, 
December 1st, 1881. In pursuance of such notice de- 
fendant commenced to weigh twelve hundred and forty 
head of said cattle on the rst and 2d days of December, 
1881, and said cattle weighed at that time and place 
one million five hundred and eighty-four thousand one 
hundred and sixty-four (1,584,164) pounds; that plain- 
tiffs disturbed the cattle by building a fire near the pens 
where they were held on the nights of November 30th 
and December rst, 1881, just prior to the day when they 
were to be weighed, and by reason of such disturbance 
the weight of said cattle at the time they were weighed 
on said 1st and 2d days of December, 1881, was reduced 
twenty-five to fifty pounds per head. 

The cattle were shrunk by defendant before weighing 
according to the terms of the written contract, and 
after the same were weighed defendant offered to de- 
liver them over to plaintiff on payment in cash by 
plaintiff of five cents per pound for all extra weight 
over and above nine hundred and fifty pounds per head 
according to the weights November Ist, 1881, and on 
payments for the care and feed of same from that time 
to Deceinber Ist, 1881, and for freight advanced on the 
cattle, which payments plaintiff refused to make, and 
demanded the cattle to the number of fifteen hundred 
head. The market value of the cattle at Dawsonville 
on the 1st day of December, 1881, was three and one- 
half to four cents per pound, and the difference in value 
between the cattle at Dawsonville, Missouri, on said rst 
day of Deceinber, 1881, and the same cattle weighing 
1,400 pounds, would not exceed fifty cents per hundred 
pounds. There was a market for cattle at Dawson- 
ville at that time, and the value of beef cattle at that 
place was the Chicago market price for the same kind 
of cattle, less freight and the ordinary shrinkage of 
such cattle between these places occasioned by ship- 
ment, and that in the summer of 1881 there was a large 
demand there for such cattle as those replevied by the 
plaintiffs from the defendant, for the reason that with 
the exception of a few of the cattle they were in fine 
condition to be taken and fed for fatted beef cattle, and 
that the cattle would have brought more at Dawson- 
ville than they were afterwards sold for at Chicago; 
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that after the plaintiff obtained the cattle under the 
writ of replevin they were carelessly handled, and were 
not sold by plaintiffs in Chicago to their best advantage ; 

that piaintiffs’ fifteen hundred cattle, when delivered to 
defendant at Dawsonville in November, 1880, were of 
the value of $26,400; at the time the twelve hundred 
and thirty-two head were taken from defendant by the 
marshal December rst, 1881, were of the value of 
$62,832. Of these cattle delivered to defendant by 
plaintiffs thirteen hundred head weighed 1,250,390 
pounds, an average of 950 pounds per head, and two 
hundred head of them weighed 174,650, an average of 
837 pounds and a fraction ; that defendant lost none of 
the cattle, and none strayed or were stolen. 

Plaintiffs, in rebuttal, offered evidence (Rec., 51, p. 
36 ef seq.; Rec. , 52, p. 40) tending to prove that their 
cattle while in ‘the vicinity of ‘Rock Creek station, 
Wyoming, in October, 1880, were carefully handled 
and did not suffer, and were not injured by the use of 
water of the spring. The water was of good quality 
and used by all the stockmen for the western cattle 
brought over the trail and resting there, and had been 
so used for years without injury to them. The water 
was wholesome ; that of the three thousand and seven 
head of plaintiff's Oregon trail cattle, including the 
‘“drag band,’’ there were shipped from Rock Creek to 
Council Bluffs, arrived there, and sold or otherwise dis- 
posed of by plaintiffs, two thousand nine hundred and 
ninety-one head, including fifteen hundred head de- 
livered to defendant ; and the av erage weight of all of 
said cattle was 944 pounds per head, and all of the cattle 
that died on such shipment to Council Bluffs, or were 
down in the cars, were in the last shipment of the 
‘‘drag band,’’ except four or five; that no change of 
the written contract of November 3d, 1880, was made 
by plaintiffs, and defendant had made statements and 
admissions from time to time after said alleged change 
of contract tending to prove the written contract was 
still in force according to its terms, and that plaintiffs 
and defendant operated and acted under such written 
contract. 

Of the two hundred and sixty of said cattle which 
defendant claimed had died, twenty-six were sold by 
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defendant, and that others of them were lost or unac- 
counted for. 

The cattle were not injured or damaged in any way 
by the fire which plaintiffs caused to be built near the 
pens where the cattle were held on the night of No- 
vember 30th and December Ist, 1881, and that they did 
uot shrink any in weight from that cause. The general 
reputation of defendant for truth and veracity, honesty, 
and fair dealing in the neighborhood in which he resided 
was bad, and that defendant was not to be believed 
under oath in a case where he had any pecuniary interest, 
and defendant was a dishonest man anda rascal. De- 
fendant had not offered or tendered to plaintiffs the 
hides of the dead cattle or any of them, and that plaintiffs 
had not waived the same. 

Defendant then offered evidence tending to prove 
that his reputation for truth and veracity and fair deal- 
ing in the neighborhood where he lived, and also where 
he was known, was good, and that the witness so testi- 
fying would believe him under oath in a matter in which 
he had a pecuniary interest, and that defendant was an 
honest man and not a rascal. 


This 1s all there 1s material of the evidence introduced 
or offered, that it is necessary to state, and it is set out 
here somewhat at length, as the exceptions relied on 
are directed mostly at the charges or instructions of the 
court as being unauthorized by the facts of the cases. 


Assignment of Errors. 


For errors it is here assigned— 


I. 


The court refused to charge the jury as requested in 
plaintiffs’ first instruction, viz. : 


‘ry, If Mr. Bass, the referee named in the contract 
which has been read in evidence, determined that the 
cattle delivered to and received by Bilbv were, as to 
age, flesh, and quality, such as Bilby was to have under 
said contract, then Bilby is bound by that determination, 
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unless it has been shown by the evidence that Bass, in 
passing upon the age, flesh, and quality of said cattle, 
was influenced by representations made by plaintiffs as 
to their age, flesh, and quality, and that such repre- 
sentations were false.’’ (Rec., 51, p. 37 e¢ seg.,; Rec., 
52, p. 41 e¢ seg., for instructions asked, &c. 


Il. 


The court refused to charge the jury as requested in 
plaintiffs’ second instruction, viz.: 


‘*2. That although the jury may believe from the 
evidence that the cattle received by the defendant were 
in fact thinner in flesh than the lot which had arrived 
at Council Bluffs October 17, 1880, yet if their condi- 


tion as to flesh was known to defendant at the time he - 


received them, and that, notwithstanding their condi- 
tion as to flesh, he received them under said contract, 
it is too late now to complain.”’ 


IIT. 


The court refused to charge the jury as requested in 
plaintiffs’ ninth instruction, viz. : 


‘*g,. It was the duty of the defendant, under the writ- 
ten contract in evidence, if the same was not altered, 
to preserve the hides of all cattle which died while the 
cattle were in the custody of the defendant under said 
contract, until December Ist, 1881, and also the ear 
marks of all such dying as had ear marks. ‘The hides 
and ears, if thus preserved, would, however, be evi- 
dence of the death of such cattle only, and not of the 
cause or manner of their death, nor would they show 
that any such cattle died from causes unavoidable on 
the part of the defendant. 

‘* But if the jury believe from the evidence that said 
hides were not preserved by defendant for exhibition 
to plaintiffs December rst, 1881, and that such preserva- 
tion and exhibition was not waived by any of the plain- 
tiffs, then the burden is on the defendant to show to 
the satisfaction of the jury by a preponderance of evi- 
dence both how many of said cattle died and that their 
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deaths resulted from causes unavoidable on the part of 
defendant, and for all dving which are not accounted 
for defendant is responsible to plaintiffs.”’ 


IV. 


The court refused to charge the jury as requested by 
plaintiffs in their thirteenth instruction, viz. : | 


‘13. The defendant in case No. 409 (52 now) in his 
answer set up an oral agreement made and entered into 
by and between himself and the plaintiffs, on or about 
the 15th day of December, 1880, by which defendant 
claims that the written contract dated November 3d, 
1880, read in evidence, was modified in this, that in 
, consideration of the bad condition of the cattle the time 
they were received by defendant under said written 
contract, and by reason of the bad treatment and in- 
jury done to them before they were received by defend- 
ant, it was agreed that defendant should, in the winter 
of 1880 and 1881, feed corn to said cattle, and that the 
time during which he should so feed them corn should 
be deducted from the latter part of the time they were 
to be kept on full feed of corn under said written con- 
tract, and that defendant was to be discharged from his 
obligation under his written contract to increase their 
weight four hundred and fifty pounds each, on an 
average, if they were left in his custody untit December 
Ist, 1881. 

‘“The court instructs the jury that before they can 
believe in the existence of such new oral contract all its 
terms and conditions must be clearly established by a 
preponderance of evidence on the part of defendant. 
Such oral contract must also be founded upon some new 
and sufficient consideration, and if the jury believe from 
the evidence that the defendant after he first received 
said cattle failed to feed them on hay, straw, and stalk- 
fields as much as they could eat, as he bound himself 
to do by said written contract, and otherwise failed to 
treat them with ordinary care and prudence, whereby 
the necessity to feed them corn was brought about by 
his own wrongful acts, or if he fed them corn merely 
to supply the deficiency of the hay, straw, or stalks 
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which he was to feed them, or if he fed them corn of 
his own volition, for any purpose, and without any ex- 
press agreement between him and any of the plaintiffs 
to feed them corn with a view to change the manner 
or time of feeding them as fixed by said written con- 
tract, then, in either of these cases, the fact that de- 
fendant fed said cattle corn at different times during the 
winter of 1880 and 1881 would not afford a sufficient 
consideration for the alteration of said written contract, 
nor discharge defendant from his obligation to feed 
them corn as stipulated therein.”’ 


V. 


The court refused to charge the jury as requested by 
plaintiffs in their fourteenth instruction, viz. : 


‘‘r4. The jury are the sole judges of the weight of 
the evidence and of the credibility of the witnesses, and 
may give to the testimony of every witness such weight 
as they deem it entitled to, and if they believe that any 
witness has willfully testified falsely to any material 
fact in controversy on the trial of this case, they are at 
liberty to disregard the whole of the testimony of such 
witness. ’’ 


VI. 
The court charged the jury as matter of fact that— 


‘‘’The cattle as they arrived at Dawsonville were 
unloaded, taken care of, and driven to the farm of Bilby, 
as testified to.”’ (Rec., 51, p. 44.) 


VII. 


The court charged the jury against objection of 
plaintiffs as follows: 


‘‘TIt may have been unfortunate on the part of Bilby 
to have agreed to an arbitrator who was in the interest 
of Teal, by way of commission in the cattle on which 
he was to pass; yet that was for Bilby to determine, 
and he cannot complain of the acts of Bass, if honestly 
discharged by him. It is only in case Bass was himself 
deceived by plaintiffs, in not putting him, Bass, in full 
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possession of the knowledge possessed by them, and 
necessary for proper discharge of his, Bass’, duties as 
arbitrator, that you can go behind Bass’ acts. ‘Then, 
if the cattle of the Teal herd were infected by a disease 
incurred through careless handling, want of sufficient 
or proper food or water, and such disease could not be 
discovered by a careful examination, which Bass is 
presumed to have made, in such a case the plaintiffs 
were bound, if they knew of such disease, to disclose it 
to Bass or Bilby, and their failure to do so was a fraud 
upon Bilby; and if damages have resulted to him, Bilby, 
in consequence, he is entitled to recover them in this 
action.’’ (Rec., 51, p. 48.) 


VIII. 


The court charged the jury against objection of plain- 
tiffs as follows: 


‘* Bilby, under the written contract, was to preserve 
the hides of the cattle which died, and the ears of any 
which had ear-marks. Under this provision Bilby was 
bound to preserve the hides of all the cattle which died; 
and unless he has done so, he is bound to account for the 
whole of the 1,500 cattle, less such as he has preserved 
the hides of, or the preservation of them was agreed to 
be waived. 

There is testimony showing the number of hides pre- 
served by Bilby, and as to an agreement with plaintiff 
Coleman waiving the preserving of some of them. If 
the whole of the steers which are claimed to have died 
have thus been accounted for to your satisfaction, Bilby 
cannot be held responsible, provided they all died through 
unavoidable causes, and not through the neglect or care- 
lessness of Bilby, as already instructed. The offer to 
count the hides, claimed by Bilby to have been made to 
Coleman, if made as claimed, and the count actually 
made as testified to, if satisfactorily proven, may be 
taken by you as showing that Bilby had the number of 
hides claimed. There are no provisions in the contract 
where the hides of cattle which had died should be 
counted, and the reasonable construction thereupon is 
that the hides preserved should be counted at the time, 
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and with a view of making the hides themselves avail- 
able for use or sale. 

‘* Under the written contract the plaintiffs are entitled 
to the hides of cattle which unavoidably died, unless you 
find that a tender of these was made by defendant to 
plaintiffs, in which latter case the defendant would not 


be liable for them. There is no proof before you as to 


the value of the hides, and as, in order to recover their 
value the plaintiffs would have to show it, the hides 
seem to be out of the question, even if defendant’s 
tender was invalid.’’ (Rec. 51, pp. 50, 61.) 


IX. 


The court charged the jury against plaintiffs’ objec- 


tion as follows: 


‘‘A contract is claimed by Bilby to have been made 
changing some features of the existing written contract. 
Bilby affirms the change; Coleman denies it. An unim- 
peached witness is called by Bilby at the time of the 
claimed making of the change; to whom he, Bilby, re- 
peats the agreement in the presence of Coleman, and 
the witness testifies to the change in court.’’ (Rec. 51, 
P- 51.) 

X. 

The court charged the jury against plaintiffs’ objec- 

tion as follows: 


‘‘A man suing another must have a good cause of 
action. He cannot turn around and say that I have no 
cause of action; yet you are a rascal, and, therefore, I 
am entitled to recover a judgment and take your prop- 
erty to satisfy it. What is intended by this allusion to 
the attempt to impeach is to direct your mind to the 
proper application of the testimony.’’ (Rec. 51, 70.) 


XI. 


The court charged the jury against plaintiffs’ otgee- 
tion, as follows : 


‘*In this action (replevin) the question is, who is en- 
titled to the possession of the cattle, the ownership not 
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being disputed. The solution of this question depends 
on another, and that is, was there anything due to Bilby 
on account of feeding and care of the cattle and money 
charged to have been expended? If not, then plaintiffs, 
Teal & Co., are entitled to a verdict and such damages 
as they have sustained under the evidence by the deten- 
tion of the cattle from them after the first day of Decem- 
ber, 1881, and until they were delivered to them by 
the U. S. marshal. 

‘Tt will not do to stick in the bark in expounding 
the contract, for if you did, what would become of these 
cattle? ‘There are no provisions in the contract for 
watering them; yet no one has contended that they were 
not to be watered. It belongs to the keeping and caring 

for them.’’ (Rec. 51, p. 54-56.) 


XIT. 


The court charged the jury against plaintiffs’ objec- 
tion, as follows : 


‘“’The written contract provides that Bilby shall take 
the ‘cattle and winter them well on hay, straw, and 
stock-fields until grass comes; to be kept in enclosed 
pastures on good grass until the 15th of August, 1881, 
after which date on each and every day they shall be 
fed all the corn they will eat until delivered to J. Teal 
& Co.’ The provisions as to wintering them well on 
hay, straw, and stalk-fields will receive at your hands a 
reasonable construction. They are meant to convey the 
idea that the cattle should havea reasonable quantity of 
one or the other of the kind of food mentioned, so as to 
enable them to pass through the winter in reasonably 
good condition. Builby was not thereby prohibited to 
feed them on grass, dry or green, or corn even, or partly 
substitute such food for the food named in the contract, 
so that the object, the keeping of the cattle in reasonably 
good order, was secured.’”’ (Rec. 51, p. 55.) 


XIII. 


The court charged the jury against plaintiffs’ objec- 
tion as follows: 


‘*Bilby was bound to take reasonable care of the cattle 
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with reference to the condition in which he took them. 
What is reasonable care under the circumstances testi- 
fied to, you are the judge of. If he did not take such 
reasonable care, and any of the cattle died in conse- 
quence, he is responsible for them to the plaintiffs.’’ 


(Rec. 51, p. 57-) 
XIV. 


The court charged the jury against plaintiffs’ objec- 
tion as follows: 


‘* Now, if you shall find from the testimony and under 
the instructions of the court that defendant, in caring 
for and feeding the cattle as he did, damaged them in 
value rather than increased it, you should find the issue 
in the first (the replevin) suit for the plaintiffs and assess . 
damages in their (plaintiffs’) favor sufficient to cover 
losses incurred by being deprived of the possession of 
the cattle from the first day in December up to the time 
they (pl’ffs) obtained the possession of them under the 
writ of replevin. 

‘* But if, on the other hand, you shall find from the 
testimony, and under the instructions as given you by 
the court, that defendant Bilby was entitled to some- 
thing for the care and feeding of the cattle as he did, 
after allowing and deducting therefrom any damages 
which plaintiffs may have sustained, in that case you 
are instructed to find the issue in the replevin case for 
the defendant and assess his damages in an amount 
sufficient to recompense him for his trouble, care, and 
cost of feeding and holding them at Dawsonville from 


the 2d day of December up to the time they were taken 


out of his (def’t’s) possession by virtue of the replevin.’’ 
(Rec. 51, p. 59) 
XV. 


The court charged the jury against plaintiffs’ objec- 
tion as follows: 

‘*In the replevin suit you can only determine whether 
the plaintiffs or defendant is entitled to the possession 
of the cattle and the damage as stated. The determina- 
tion of the amount of damages sustained by one or the 
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other of the parties as to the treatment and care of the 
cattle, is the subject-matter in controversy in the second 
suit—the suit for damages on the contract.’’ (Rec. 51, 
p- 60.) 

XVI. 

The court charged the jury against plaintiffs’ objec- 
tion as follows : 

‘*]T desire to modify the instructions regarding your 
finding, and now instruct you that in case you find the 
issue in the replevin suit for the defendant, you should 
at the same time find the value of the cattle taken by 
Teal & Co. from the defendant Bilby, and also the 
amount of the interest the defendant had in the cattle. 

‘** You are further instructed that if you find the issue 
in 409 [52 now], the damage suit, for the defendant, 


you will merely say so in your verdict.’’ (Rec., 51, p. 
61.) 


XVII. 


The court refused to allow plaintiffs to read the depo- 
sition of Wood as to the sale of cattle at Chicago in 
December, 1881. (See supra, p. 9, and Rec., 51, p. 26.) 


Argument. 
I. 


The court erred in refusing to charge the jury as 
requested in plaintiffs’ first instruction. (See szfra, p. 
16, for this instruction. ) 

By the terms of the written contract between plain- 
tiffs and defendant, under which the cattle of plaintiffs 
were delivered to defendant, A. V. Bass, of the firm of 
Rosenbaum, Bass & Co., stock commission merchants 
at the Transfer Stock Yards, Council Bluffs, Iowa, was 
to be the judge of the cattle arriving, whether or not 
they were an average lot with the train-load which 
arrived Sunday, October 17th, 1880.’> He was made 


SOP ta tee ee ee ae Sie SR. Ee ee ee pa ee ee ta eee eee ps ee Cee Pe FN ek! oe ae ere ee . 
be a Bt Rs tet RR TLRs dof SS ar ty Sy ny RS ID OM Ps aes Set 8 ; 
) Sete eg? - pet Ne wea : ce . ¥ 


25 


judge of the cattle in order to save all dispute between 
the parties as to whether the cattle were similar in age, 
flesh, and quality with the sample train-load ; and in 
the absence of fraud or collusion with plaintiffs, or in- 
tentional misconduct on his part, his determination was 
conclusive, unless his action in passing the cattle as an 
average lot was induced by fraudulent representations 
made by plaintiffs as to their age, quality, or condition. 

Martinsburg and Potomac R. R. Co. v. March, 


114 U. S., 549-554- 
Sweeny v. United States, 109 U. S., 618-620. 


Killburg v. United States, 97 U. S., 403. 
Noffsinger v. Ring, 71 Mo., 216. 
Board of, Education v. Shaw, 15 Kan., 33. 


There was no evidence in the case showing, or tend- 
ing to show, that Bass was guilty of any misconduct or 
fraud, or that he was in collusion with, or in any way 
influenced by, any representations made by the plaintiffs 
in passing upon and judging the cattle delivered to de- 
fendant to be an average lot in age, quality, flesh, and 
condition with the sample train-load of October 17th, 
1880. There was no evidence tending to show that 
plaintiffs in any manner attempted to influence his de- 
cision. ‘There was evidence on the part of plaintiffs 
tending to show that the fifteen hundred cattle passed 
upon by Bass, and delivered to defendant under the 
contract, on the 4th, 5th, and 6th days of November, 
1880, were, at that time, in age, quality, and considera- 
tion, and having the same brand, as the sample train- 
load mentioned in the contract, but thinner in flesh, 
and that said cattle averaged nine hundred and fifty 
peunds per head. On behalf of defendant, evidence was 
given tending to show that the cattle received by him 
had been injured by the manner in which they had been 
handled, and by reason of exposure to storms and from 
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want of sufficient food and good water, and from drink- 
ing water from alkali springs while at Rock Creek 
station, Wyoming Territory, and vicinity, awaiting 
cars for shipment to Council Bluffs, Iowa, and were in 
a weak and debilitated condition ; but that the appear- 
ance of the cattle when delivered to defendant would 
not disclose the treatment they had previously received, 
and that it required time to develop the evil effects of 
such treatment; that although the cattle might appear 
to be very thin and weak, yet it would not be apparent 
that they were diseased. On the contrary, experienced 
cattlemen might well suppose that they would, upon 
the treatment provided for in the contract, soon recover 
their flesh and strength; that after defendant received 
the cattle, a large number (268) died from said injuries 
and exposure. ‘There was no evidence in the case, on 
the part of either plaintiffs or defendant, tending to 
show that plaintiffs had any knowledge that the cattle 
passed upon by Bass and delivered to defendant were in 
any manner injured by reason of the treatment they had 
received, if any, before being passed upon and judged 
by Bass, or that the water of the ‘‘ Seven Miles Springs 
and Soda Lakes,’’ near Rock Creek station, used in 
watering the cattle while there, was injurious to the 
health of the cattle. On the contrary, plaintiffs intro- 
duced evidence tending to show that the cattle had 
been carefully handled while at and in the vicinity of 
Rock Creek station, and did not suffer from and were 
not injured by the use of said alkali water, or from 
want of sufficient food; that the water was good and 
wholesome, and used by all stockmen for their cattle, 
bringing western cattle on the trail and resting them 
there, and had been so used for years without injury to 
the cattle. Under these circumstances in evidence, 
plaintiffs were entitled to have the jury instructed as 
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prayed for by them on this branch of the case. The 
court refused the instruction, and in lieu thereof charged 
the jury—(see swfra, p. 19, and Rec., 51, p. 48; and 
Rec., 52, p. 53; see seventh assignment of errors 
herein. ) 

This charge of the court 1s erroneous because it as- 
sumes that ¢he cattle were carelessly handled by plaintzffs 
and did not have sufficient food or water, and leaves the 
jury to find from these assumed facts that the cattle were 
diseased at the time they were passed upon and judged 
by Bass. ‘The manner in which these cattle had been 
handled and fed and watered before they arrived at 
Council Bluffs, and were passed upon by Bass, was a. 
matter of controversy between the parties, upon which 
evidence for both sides was introduced before the jury; 
and it was a matter for the jury, and not for the court, 
to determine from the testimony whether or not the 
cattle had been carelessly handled or did not have snuf- 
ficient or proper food or water before they were judged 
by Bass to be an average lot with the sample train-load. 
The charge in this regard is also clearly erroneous, 
because it assumes and virtually tells the jury that there 
was evidence that plaintiffs knew of the diseased con- 
dition of the cattle as claimed by defendant, when there 
was no testimony in the case tending to show that 
plaintiffs had any knowledge that the cattle at that time 
had a hidden or secret disease. 

‘““Tt is clearly error,’’ says Chief Justice Taney, “in 
a court to charge a jury upon a supposed or conjectural 
state of facts of which no evidence has been offered. 
The instruction presupposes there was some evidence 
before the jury which they may think sufficient to 
establish the facts hypothetically assumed in the opinion 
of the court; and if there is no evidence which they 
have a right to consider, then the charge does not aid 


them in coming toa correct conclusion, but its tendency 
is toembarrass and mislead them. It may induce them 
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to indulge in conjectures instead of weighing the testi- 
mony.”’ 3 
United States v. Breitling, 20 How., 252. 


‘When a prayer for instruction is: presented to the 
court, and there is no evidence in the case to support 
the theory of fact which it assumes, the prayer should 
be denied; and if given by the court it is error, as the 
tendency of such instruction 1s to mislead the jury by 
withdrawing their attention from the legitimate points 
of the testimony.”’ 

Michigan Bank ». Eldred, 9 Wall., 544-554. 


In strong condemnation of this practice see also— 
R. R. Ca, >. Horst, 93 U. S., 299. 
Meguire >. Corwine, ror /4., T1r1. 


II. 


The court erred in refusing to charge the jury as re- 
quested in plaintiffs’ second instruction. (See safra, 
p- 17-) 

The evidence on part of plaintiffs tended to show, that 
the cattle weighed to defendant under the contract were 
an average lot with the train-load of October 17th, 1880, 
as to age and grade, but somewhat thinner in flesh, and 
that they weighed on an average 950 pounds per head ; 
that defendant was present at the weighing of the cattle, 
and assisted in weighing them, and expressed himself 
satisfied with them; that he had seen and examined 
the first train-load of cattle arriving at Council Bluffs, 
October 17th, 1880, after their arrival at that place, to 
which train-load the cattle to be weighed and delivered 
to defendant were to be similar in age, flesh, and quality. 
The evidence on part of defendant tended to show that, 
at the time defendant received the cattle, he supposed 
they were an average lot in age, flesh, and quality to 
the portion of plaintiffs’ herd which had arrived at 
Council Bluffs on the 17th day of October, 1880, but 
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that the cattle of the sample lot weighed on an average 
1001 pounds per head ; and that thirteen hundred of the 
cattle received by defendant under his contract weighed 
on an average 950 pounds, and the remaining two hun- 
dred weighed on an average 837 pounds per head ; and 
that he did not examine the cattle until they were 
weighed. 

This evidence as to the difference in the weight and 
flesh of the cattle weighed to defendant with the sample 
train-load, and of defendant’s examination and know- 
ledge of their condition as to flesh of both shipments, 
and of his receipt of the cattle in this condition of flesh 
without objection, would certainly authorize the court 
to give the instruction prayed for. But the court 
ignored it entirely in the charge to the jury, and left 
them uninstructed on this part of the case, to consider 
the evidence of such difference before them, without 
any rule of law for their guidance in determining what 
effect should be given to the same in arriving at their 
verdict. 

It is a fundamental rule, that if an instruction asked 
for by a party embodies a correct statement of the rules 
of law applicable to the facts in evidence, and its omis- 
sion leaves the jury without any rule for their guidance, 
in case they find the facts as stated, such omission is 
error. 

Whitney z. Shuburn, 12 Allen (Mass.), 111. 


And the court is bound to instruct the jury on a 
point of law relevant to the issue, 1f requested. 
Douglass v. McAllister, 3 Cranch, 298. 
Smith v. Carrington, 4 /b., 62. 


III. 


The court erred in refusing to charge the jury as re- 
quested by plaintiffs in their ninth instruction. (See 
supra, p. 17, for this instruction. ) 
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By the terms of the writteu contract in evidence de- 
iendant was to ‘‘ preserve the hides if any of the steers 
should die, as evidence of death, and the ears if there are 
any ear-marks.’’ ‘The object and purpose of this pro- 
vision of the contract was, as stated therein, ‘‘to preserve 
the hides as evidence of death.’’? Andas the cattle were 
to remain, under the last clause of the contract, with de- 
fendant until December Ist, 1881, and plaintiffs were to 
pay defendant five cents per pound for the increase in the 
average weight of four hundred and fifty pounds each 
when said cattle were delivered to plaintiffs, it is evi- 
dent that the hides of such cattle as should die, and the 
ears if there were any ear-marks, should be preserved 
until the period arrived for the complete performance 
of the provisions of the contract by the delivery of the 
cattle on the rst day of December, 1881, at Dawsonville, 
Missouri, when they were to be produced as evidence of 
the death of the cattle not then and there delivered. 

It was therefore defendant’s duty under the contract 
to preserve the hides of the cattle that died while they 
were in lis possession until December Ist, 1881, and 
exhibit them to plaintiffs on that day at Dawsonville, 
Missouri, as evidence of the death of the cattle that had 
died up to that date, unless such preservation arfd exhi- 
bition had been waived by plaintiffs, and the instruction 
should have been given. The evidence in the case on 
part of defendant failed to show any such compliance on 
his part with the contract or waiver of its requirements. 

From the bill of exceptions preserved in the case, it 
appears that defendant introduced evidence tending to 
prove that in March, 1881, plaintiff Coleman agreed to 
count and receive the hides defendant had taken off the 
cattle that had died prior to that time, and that defend- 
ant got the hides together for that purpose, but he, 
Coleman, afterward refused and neglected to do so; that 
defendant had two hundred and fifty-one hides on his 
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farm ready for counting, inspection, and receiving by 
plaintiffs; that in April, 1881, defendant tendered these 
hides to Coleman and requested him to count, inspect, 
and receive them, which he refused to do; and that 
during the summer of 1881 these hides rotted and be- 
came spoiled without any fault on part of the plaintiff. 

Plaintiffs, in rebuttal, introduced testimony tending to 
prove that defendant had not offered or tendered to 
plaintiffs the hides of the dead cattle, or any of them, 
and that the tender or offer of said hides had not been 
waived by plaintiffs. 

The charge of the court on this branch of the case 
(see suzpra, p. 20, for this instruction) utterly ignores 
the purpose plainly expressed in the contract, for which 
the hides were to be preserved as evidence of death; 
tells the jury that the reasonable construction of this _ 
provision of the contract is that the hides should be 
counted at a time and with a view of making them 
available for use and sale; misstates the testimony as to 
a counting of the hides as being actually made; treats 
the alleged offer to count and tender made in April, 
1881, as absolving defendant from all liability for his 
failure to preserve the hides; and finally tells the jury 
that as there is no proof of the value of the hides they 
are out of the case, even if defendant’s tender was in- 
valid. : 

The elimination from the case by the court of this 
provision in the contract, by which plaintiffs sought to 
protect themselves against loss from defendant’s failure 
to properly account for all their cattle committed to his 
care, by requiring him to preserve the hides of such as 
died as evidence of their death, and the virtual with- 
drawal from the jury of all evidence relating to the 
preservation and exhibition to plaintiffs of the hides of 
the dead cattle, so that they could know, as they were 
entitled to know, that all their cattle had been accounted 
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for by. defendant, was calculated to mislead the jury 
from the consideration of one of the main and important 
issues before them, to prejudice the jury against plaint- 
iff’ claim for damages resulting from the loss of the 
dead cattle, and must have contributed to induce the 
jury to render their extraordinary verdicts in these 
cases, and is clearly erroneous under the rule laid down 
in Ranney v. Barlow, 112 U. S., 207, and cases cited, 


p. 215. 
IV. 


The court erred in refusing to charge the jury as 
requested by plaintiffs in their thirteenth instruction. 
(See supra, p. 18, for this instruction. ) 

The written contract between plaintiffs and defend- 
ant not having been complied with by defendant, the 
law requires that any change or modification or abro- 
gation of its terms by another agreement, by parol only, 
between the parties, to be valid and binding, must be 
founded on a new and sufficient consideration. 


Thurston v. Ludwig, 6 Ohio St., 1. 
Carter v. Smith, 43 Vt., 577. 

Pratt 2. Morrow, 45 Mo., 407. 

Henning ». Ins. Co., 47 Mo., 431. 
Cummings ». Arnold, 3 Met. (Mass. ), 486. 


And to render the waiver of performance of the terms 
of the contract effectual, it must have occurred before 
the contract was broken by defendant. 

Cumber 7 Wane, 1 Smith Lead. Cas., 633, and 
cases cited. 

Wharton zv. Missouri Car Co., 1 Mo. App., 577, 
and cases cited. 


This is the doctrine as laid down in Gross v. Lord 
Nugent, 5 B. & A., 65, by Lord Denman, and has since 
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been followed in England and in this countryv—fimer~ 
sow Vv. Slater, 22 How., 28. 

The evidence in the case on the part of plaintiffs 
tended to show that defendant, after he had first re- 
ceived the cattle, and before the alleged change in the 
agreement, neglected to care for and feed them in the 
manner agreed upon in the written contract, and that 
large numbers of them had died from such neglect. 
The evidence on the part of defendant tended to show 
that he properly cared for and fed the cattle, but that 
they did not thrive or improve upon the food, and that 
many of them died by reason of the diseased condition 
of the cattle, occasioned by the treatment they had 
received before they came into his possession; that 
upon an examination of the cattle it was considered by 
plaintiff Coleman and defendant that the cattle could 
not be wintered on hay, straw, and stalk fields, and it 
was a few days thereafter finally agreed upon between 
Coleman and defendant that defendant should let the 
cattle into corn, and whatever time that they went into 
corn that winter should be deducted off the corn feed 
next vear at the end of the next grain feeding, and that 
detendant should also be released from the stipulation 
of the written contract requiring him to increase the 
average weight of the cattle four hundred and fifty 
pounds ; that thereafter, during the winter of 1S8So and 
i881, the cattle were placed on corn and stalk fields, 
and defendant fed the cattle on corn until the spring 
or 18S. 

The evidence on part of plaintiffs in regard to any 
change in the written agreement as claimed by defend- 
ant, directly contradicted the evidence on the same point 
on behalf of defendant. 

Whether the bad condition of the cattle, at the time 
of the alleged oral agreement, necessitating a change 
in their food and treatment, was the result of the breach 
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of his obligations by defendant to winter them well on 
hay, straw, and stalk fields until grass came, or whether 
he fed them corn because his hay, straw, and stalk 
fields were exhausted, as shown by the evidence on the 
part of plaintiffs, was material and necessary to be con- 
sidered by the jury in finding whether any change had 
been made in the contract releasing defendant from his 
duty under the contract to winter the cattle well on 
hay, straw, and fields, and to so feed and care for the 
cattle that they should, at the time of delivery back to 
plaintiff, weigh on an average fourteen hundred and 
fifty pounds, and also in finding whether there was any 
consideration proven for the alleged new agreement ; 
and these matters should have been placed before the 
jury by appropriate constructions as prayed for by plain- 
tiffs. On the contrary, the court in its charge failed to 
call the attention of the jury to any of the matters 
stated, or to require them to find there was any con- 
sideration for the alleged abrogation of the written 
contract, and the substitution of a new and oral agree- 
ment therefor as claimed by defendant. The charge of 
the court on this branch of the case is as follows: 


‘*In attempting to arrive at a satisfactory conclusion 
regarding the modification of the written contract, a 
natural inquiry is, Was there a reason and necessity 
for the change? The parties alike interested in the 
preserving of the cattle were upon the ground. The 
cattle were dying in large numbers from some cause. 
Would a change of food suggest itself to meet the con- 
tingencies? If so, there would be a reasonable motive 
for the change. A contract is claimed by Bilby to have 
been made changing some features of the existing 
written contract. Coleman denies it. An unimpeached 
witness is called by Bilby at the time of the claimed 
making of the change to whom he (Bilby) repeats the 
agreement in the presence of Coleman, and the witness 
testifies to the change in court. A number of the wit- 
nesses testify that the cattle were put on corn about the 
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time of the claimed change. The rest of the testimony 
bearing on the question consists of acts and admissions 
claimed as made by the parties to the modification, and 
is for and against the change. From the testimony 
pertaining toit, you must determine, first, whether there 
was any change, and if you find that a change was 
made, what that change was. If you find that there 
was no modification or change, then the written contract 
remained in force.’ 


Under this charge, it became utterly immaterial. 


whether the defendant complied with or violated his 
agreement to winter the cattle well on hay, straw, and 
stalk fields, and whether the cattle were dying from 
his own neglect in properly taking care of them; and 
all the evidence introduced by plaintiffs to show these 
facts, and that the change in the feeding of the cattle 
had been brought about by the wrongful acts of de- 
fendant himself, was of no value in aiding the jury to 
arrive at the sole question presented by the charge. 
Was there a change in the written contract; and if so, 
what was the change? The charge is also erroneous 
and prejudicial, in that it assumes to pass upon the 
weight of the testimony and the credibility of the wit- 
nesses, and assumes as a fact shown by the evidence 
that the alleged change or agreement was repeated by 
defendant to an unimpeached witness, in the presence 
of Coleman, and that the witness testified to the change 
in court when the evidence was conflicting on this 
alleged fact, and it should have been left to the jury to 
determine the weight and effect of the testimony and 
the credibility of the witness. 


V. 
The court erred in refusing the fourteenth instruction 
as prayed for by plaintiffs. (See supra, p. 19, for this 
instruction. ) 


. 
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The evidence in the case on the part of plaintiffs was 
directly and irreconcilably conflicting with the evidence 
on the part of defendant in error, and concerning almost 
every material fact, the witnesses, including the parties 
to the suit, flatly contradicted each other in their sworn 
testimony. 

The condition of the cattle before and at the time of 
delivery to defendant in November, 1880, their treat- 
ment while in his hands and under his control, the 
causes which produced the great mortality among them, 
after plaintiffs in error had parted with their possession, 
the pretended change and abrogation of the written 
contract by which their rights and obligations were 
fixed and determined, and the acts, conduct and decla- 
‘rations of the parties after such alleged change in the 
written contract, and the character of defendant for 
truth and honesty,—were all, and each of them, the 
subject of an amount of contradictory testimony on the 
part of the various persons sworn as witnesses in the 
case that was wonderful indeed. 

If‘there ever was a case in a court of justice where it 
was not only peculiarly appropriate, but absolutely 
necessary, for the protection of the rights of the parties 
and the due administration of the law, that the jury 
should have been instructed as to their province and 
duty in passing upon the weight of the testimony and 
the credibility of the witnesses, this was one. The 
instruction did not, therefore, assert a mere abstract 
proposition of law, but was warranted by the state of 
the evidence in the case, and should have been given 
to the jury. | 
State v. Dwire, 25 Mo., 553. 


‘“The facts in evidence that will warrant this instruc- 
tion,’’ says Judge Richardson, delivering the opinion 
of the court in this case, ‘‘are not necessarily such as 
even create a suspicion in the mind of the judge that 
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the witness has knowingly sworn falsely to any material 
matter, for it may often happen that his evidence will 
be received with perfect confidence in its truth, while 
that of his assailants will be disregarded. But whena 
witness is contradicted in a material fact, it is for the 
jury to pass on his credibility; and the party against 
ee whom the evidence is given is entitled to the declara- 
tion of law from the court contained in the refused in- 
struction. Other witnesses implicated the defendant, 
but this court cannot tell how, for the verdict was 
" influenced by the testimony of this witness ; and though 
the jury may believe that he had not been successfully 
contradicted, the judgment must be reversed because 
the defendants were denied the benefit of an established 
rule of evidence to be declared in the form of an instruc- 
tion, and which they were entitled to for whatever it 
was practically worth. , 

‘*In my opinion, if the jury believe that a witness has 
) wilfully testified falsely in respect to any material fact, 
it is their duty to disregard the whole of his testimony, 
and they should be so instructed by the court.’’ 


~ — 


In Gillett v. Wimer, (23 Mo., 76), where'a similar in- 
struction was refused, Ryland, J., after citing the opinion 

of Mr. Justice Story in the Santissima Trinidad, (7 
; Wheat., 283), for the court, says : 


** We think that in order to enable the jury to under- 
stand their rights and privileges, and to do justice to the 
parties, whenever the testimony calls for such an in- 
struction the court ought to give it. ‘The jury are to 
weigh the evidence, the manner of detailing it by the 
witnesses, and to give it such credence as in their 
opinion it deserves. We do not say that it would be 
error for the court below to refuse to instruct a jury in 
such cases to reject the testimony of the witness entirely. | 
f Such an instruction had better never be given; but it is 
| ) the duty of the court to let the jury weigh the evidence 
and to advise or instruct them that they are authorized 
to reject or to believe such portions of it as in their 
| minds accord with the truth. It is for the jury to be- 
lieve or disbelieve—the court cannot tell them how 

| - much. 
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‘*In this case, there being a contradiction of the only 
witness for plaintiff, and that too in a matter material to 
the merits of the controversy between the parties, the 
court ought to have given the instruction asked for by 
the defendant.”’ 


The cases are reviewed in Paulette v. Brown, (40 
Mo., 52), and the same doctrine stated and affirmed, and 
it may be regarded ‘‘as declaratory of principles of evi- 
dence well established.”’ 

Brown v. Hannibal & St. Joe Railroad Co., 66 
Mo., 588-600. 


Not only did the court refuse this instruction prayed 
for by plaintiffs in error, in regard to the jury being the 
sole judges of the credibility of the witnesses, and that 
they were at liberty to disregard the testimony of any 
witness who had willfully sworn falsely to any material 
fact, but in its charge to the jury the court assumed to 
pass on the credibility of the sole witness for defendant 
on the most important and material matter in the whole 
controversy; that is, the alleged modification of the 
written contract. In that portion of the charge already 
quoted, the court tells the jury: 


‘‘A contract is claimed by Bilby to have been made 
changing some features of the existing written contract. 
Bilby affirms the change ; Coleman denies it. An un- 
impeached witness 1s called by Bilby at the time of the 
claimed making of the change, to whom he, Bilby, repeats 
the agreement in the presence of Coleman, and the wit- 
ness testifies to the change tn court.” 


To this portion of the charge plaintiffs objected at the 
time ior the reasons stated in the bill of exceptions, that 
said charge assumed as facts proven by the evidence that 
defendant repeated the change of contract to a witness; 
that said witness was unimpeached, and had testified to 
the change in court, when there was evidence tending 
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to show that no such change had ever been made, and 
that said issue should have been submitted to the jury, 
and the credibility of each and every witness and the 
weight and effect of the testimony of each testifying in 
that regard, should have been left to the jury to deter- 
mine from all the evidence in the case. (Bank v. Hunt, 
11 Wall., 391, and cases cited, p. 395.) 

The credibility of a witness is in all such cases solely 
for the jury to determine. The law decides upon the 
competency of witnesses, and the jury upon their credi- 
bility. Whether the witness was impeached or unim- 
peached, was a question of fact for the jury to deter- 
mine, and not for the court; and it was a palpable vio- 
lation of the right of plaintiffs in error to have the 
credit of the witness passed upon by the jury, for the 
court to determine it for itself, and to refuse to submit 
this question to the jury for their determination. — 

After instructing the jury that the witness is unim- 
peached, the court proceeds to tell them that this ‘‘un- 
impeached witness is called by Bilby at the time of the 
claimed making of the change in the written contract, to 
whom he (Bilby) repeats the agreement in the presence 
of Coleman, and that the witness testifies to the change 
in court.’’ Each of these statements, assumed by the 
court in the charge to be true, as matters of fact, were, 
except the fact that the witness so testified in court, 
disputed and denied by plaintiffs in error, and there 
was testimony before the jury tending to show that 
they were false. 

These facts, therefore, should have been submitted to 
the jury in such a form as to authorize them to draw 
their own conclusions as to the truth or falsity of the 
statements of the witness, and the charge, as given, 
had the effect tv withdraw one of the most important 
and disputed questions of fact in the case entirely from 
their consideration. 


It has ever been the doctrine of the courts of the 

United States, as it has been the doctrine of the common 

law, that it belongs to the jury to determine matters of 

fact. 

Georgia v. Brailsford, 3 Dall., 1. 

McLanahan zv. Insurance Co., 1 Pet., 170-183. 

Van Ness v. Pacard, 2 Pet., 137. 

Chesapeake & Ohio Canal Co. v. Knapp, 9g Pet., 
54- 


The court cannot legally give any instruction which 
shall take from the jury the right of weighing the 
evidence and determining what effect it shall have. 

Greenleaf v. Birth, 9 Pet., 299. 
Phoenix Co. v. Doster, 106 U. S., 30. 


In this connection it is proper to refer to that portion 
of the charge of the court excepted to by plaintiffs re- 
garding the impeachment of defendant as a witness. 
After conceding the right of plaintiffs in error to show 
that defendant could not be believed under oath, and 
also to show that he was dishonest, the court say : 

‘‘A man suing another must have a good cause of 
action. He cannot turn around and say that I have no 
cause of action, yet you are a rascal, and therefore I 
am entitled to receive a judgment and take your prop- 
erty to satisfy it. What is intended by this allusion of 
the attempt to impeach is to direct your minds to the 
proper application of the testimony.’’ 


There was no testimony in any part of the case to 
which this language of the charge was applicable, and 
it was calculated to prejudice the jury against the case 
made by plaintiffs. They had made the honest attempt 
to impeach defendant’s credibility as a witness, and for 
this purpose had introduced evidence as to his general 
moral character showing him to be unworthy of belief, a 
dishonest man, andarascal. This they were permitted 
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to do by the court without objection, and it was com- 
petent testimony for purposes of impeachment, as has 
been settled in Missouri for many years. 

State v. Shields, 13 Mo., 236. 

State v. Breeden, 58 Mo., 507. 

State v. Miller, 71 Mo., 590. 


‘This testimony having gone to the jury without ob- 
jection, and with the sanction of the judge as to its 
competency for the purposes for which it was offered, 
plaintiffs were entitled to have it considered under ap- 
propriate instructions by the jury in passing upon the 
credibility of defendant as a witness; and this attack 
coming from the judge presiding at the trial, in his 
charge against plaintiffs for making this character of 
proof, and against their causes of action on trial for the 
recovery of their living cattle, and for damages for those 
that died through defendant’s neglect to care. for them, 
as he had agreed to do, was not warranted by anything 
in the case as shown by the record, and was well calcu- 
lated to improperly influence the jury against plaintiffs 
and their causes of action, and was equivalent to the 
judge saying to the jury that plaintiffs came into court 
without any case, and were trying to recover a judg- 
ment against defendant because his character was bad 
and he was a rascal. In the mildest form to put it, this 
was misleading the jury upon a gratuitous statement 
by the court, and is error. 

Jones v. Randolph, 104 U. S., 108. 
R. R. Co. v. Houston, 95 1b., 697. 


VI. 


The court erred in charging the jury asa matter of 
fact that ‘‘the cattle, as they arrived at Dawsonville, 
were unloaded, taken care of, and driven to the farm of 
Bilby, as testified to.”’ 
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The testimony in the case on part of plaintiffs was 
that the cattle were not ‘‘ taken care of’’ by defendant 
after being unloaded at Dawsonville on their arrival at 
that place, but were crowded into insufficient stock pens 
and lanes, and permitted to remain there without food 
or water until driven away by defendant. The cattle 
were divided into two herds, one of which, consisting of 
about eleven hundred head, was driven by defendant 
and his employees to an open prairie and placed on an 
unenclosed piece of ground which had been grazed down 
by neighboring cattle, and were permitted to remain 
there without food or water for two days and nights, 
when they were driven south, kept on an open prairie 
without food and water that night, and then driven toa 
large pasture and stock field on Nodaway river; that 
the remaining four hundred were unloaded at Dawson- 
ville and kept in the stock pens and lanes without food 
or water for thirty-six hours while they were branded, 
and then driven west and placed in grass pastures. 

The disputed question of fact whether defendant took 
care of the cattle on their arrival at Dawsonville or 
neglected to do so, whereby they were injured, should 
have been left to the jury. (Manchester v. Erricsson, 
105 U. S., 347.) This being one of the facts at issue, 
the jury should have passed upon it, and not the court. 
United States vy. Tillotson, 12 Wheat., 180; Hickman v. 
Jones, 9 Wall., 197. 


VIL. 


The court erred in charging—(see supra, p. 21, for this 
instruction. ) 

Under this charge the jury were authorized to find 
for defendant in the replevin suit, if there was anything 
due defendant for the care and feeding of the cattle in- 
volved in that suit, without regard to the damages which 
plaintiffs may have sustained by reason of defendant’s 
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failure to feed and care for all the cattle received by 
him under the contract, and the jury were restricted 
from finding any such damages, in reduction or extin- 
guishment of defendant’s claim. Defendant’s right to 
possession of the cattle involved in the replevin suit 
depended upon the question whether he was entitled to 
a lien upon them under the contract for feeding and 
caring for the fifteen hundred cattle received by him 
under such contract ; and the damages which plaintiffs 
may have sustained by reason of defendant’s failure to 
care for all the cattle received under the contract would 
go to the reduction and extinguishment of defendant’s 


lien. 
Babb w. Talcott, 47 Mo., 343. 


Railroad wv. Smith, 21 Wall., 255. 


VII. 


The court erred in charging the jury that—(see supra, 
p. 22, for this instruction. ) 3 

By the terms of the written contract defendant was 
bound to take these cattle and ‘‘ wznter them well on 
hay, straw, and stalk-fields until grass comes,’’ and 
plaintiffs were entitled to a full compliance by defend- 
ant with the contract according to its terms. Defend- 
ant, in the care and feed of the cattle, was bound to 
exercise the care and diligence required of him by his 
contract. ‘The contract was the law of the case. 

Goodfellow, Ex’r, v. Meegan, 32 Mo., 283. 


The charge of the court, that the provision referred 
to is to receive ‘‘a reasonable construction at their 
hands,’’ and that defendant could substitute other food 
and care than that required by the contract for the cattle 
of plaintiffs, provided the cattle were kept in ‘‘ reason- 
ably good order’’ thereby, authorized the jury to dis- 
regard the express terms of the contract, to find a 
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compliance with the contract contrary to its express 
provisions, and to so construe the contract between the 
parties as to make a new contract between them, sub- 
stituting ‘‘ reasonable quantity,’’ ‘‘ reasonable good con- 
dition,’’ and ‘‘reasonable good order,’’ for the fixed and 
definite terms of the written agreement. 

The charge should not therefore have been given, as 
it was calculated to mislead the jury and was prejudicial 
to plaintiffs. 

Sturgeon v. Hock, 43 Iowa, 155. 


The charge was also erroneous, in submitting to the 
jury the construction of these terms of the written con- 
tract as to wintering the cattle well on hay, straw, and 
stalk-fields. 

The contract being in writing, it was the province 
and duty of the court to construe it and to inform the 
jury of its meaning. The construction of the written 
contract was a question of law for the court, and not 
one of fact for the jury. 

Levy v. Gadsby, 3 Cranch, 18o. 

Goddard v. Foster, 17 Wall., 142. 

State, to use, &c., wv. Le Haivee. 53 Mo. fe 
Edwards z. Smith, 63 Mo., 119. 
Rohrabacker v. Ware, 37 leon, 85. 


IX. 


The court erred in charging the jury, that ‘‘the cattle 
are to be kept on good grass in enclosed pasture. The 
object of the latter provision, no doubt, was to keep the 
cattle from running at large. Itis for you tosay whether 
the herding of a portion of them on open prairie a part 
of the time, when such prairie is found to be fenced al] 
around, except the road openings, is a compliance with 
the provisions of the contract.’’ 

The cattle were, by the terms of the contract, to be 
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kept in ‘‘enclosed pastures on good grass,’’ and the ob- 
ject of this provision was, not to prevent them from 
running at large, but to secure good grass for the cattle 
in enclosed pastures from the time the cattle were taken 
off the hay, straw, and stalk fields, until they were to 
be fed corn in August, 1881; and plaintiff was entitled to 
have the cattle kept in enclosed pastures on good grass, 
and not herded on the open prairie where the grass had 
been eaten down by other cattle. 

The charge also assumes, as a matter of fact, that 
the cattle were kept by defendant a portion of the time 
on the open prairie, which was fenced all around except 
the road openings, when the evidence on part of plain- 
tiff showed that they were placed in the month of April, 
1881, on an unenclosed prairie range, and permitted to 
reinain there without sufficient food or water until 
June, 1881, when said prairie range was enclosed by de- 
fendant ; and the action of defendant in so suffering the 
cattle to remain on such oper prairie range should not 
have been submitted to the jury as a compliance with 
defendant’s obligation to keep the cattle in enclosed 
pasture on good grass, without requiring the jury to 
find that such open prairie range furnished good grass 
for pasturage of the cattle. 


X. 


The court erred in charging the jury, that ‘‘ Bilby 
was bound to take reasonable care of the cattle with 
reference to the condition in which he took them. 
What is reasonable care under the circumstances tes- 
tified to, you.are the judge of. If he did not take such 
reasonable care, and any of the cattle died in conse- 
quence, he is responsible for them to plaintiff.”’ 

The effect of this portion of the charge was to re- 


_ lieve defendant ftom the obligation to comply with his 


contract—to take the cattle and winter them well on 
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hay, straw, and stalk fields until grass came; to keep 
them in enclosed pastures on good grass until August 
15th, 1881, and to feed them all the corn they could eat 
each and every day thereafter until delivered to plaintiff; 
and to limit his liability to taking ‘‘ reasonable care of 
the cattle with reference to the condition in which he 
took them.’’ 

There was no issue of reasonable care on part of de- 
fendant in feeding and caring for the cattle, made by 
the pleadings in the case. The question at issue and 
on trial was whether he had complied with his contract 
in caring for and feeding the cattle as he had bound 
himself to do by the provisions of his contract, and the 
contract itself fixed and determined the measure of his 
liability, and the degree of care or diligence he was 
bound to exercise in this regard. 

In disregard of the requirements of the contract as to 
defendant’s duty in the premises, the jury were author- 
ized to find a compliance by defendant with the terms 
of his agreement therein contained, by his taking rea- 
sonable care of the cattle with reference to the condition 
in which he took them, and they were further author- 
ized to find what was such reasonable care under the 
circumstances. ‘The written contract defining the duty 
of defendant in taking care of the cattle was by this 
charge eliminated from the case, and the jury were in 
effect permitted to ignore it, and to disregard the stand- 
ard by which defendant’s duty and obligations were 
fixed and determined, and to ascertain and determine 
the measure of defendant’s.duty by a standard of their 
own based on ‘‘reasonable care’? under the circum- 
stances of the case, of which they were made the sole 
judges by the court. This was virtually substituting a 
new and different contract for that made by the parties 
to the action, or rather remitting the parties to their 
rights at common law in the absence of any contract 
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defining defendant’s duty in the premises. For it is 
well settled in the absence of any agreement on his part 
defendant would have been bound to take reasonable 
care of the cattle entrusted to his keeping. (Rey z. 
Toney, 24 Mo., 600.) 

And it cannot be seriously contended that the parties 
may not by express stipulation, as in this case, contract 
for a higher or particular kind of care and diligence in 
regard to the manner in which the cattle were to be fed 
and kept, and that this contract was valid and binding. 

Whether to winter the cattle on hay, straw, and stalk 
fields until grass came, and keeping them in enclosed 
partures on good grass until August 15th, 1881, and 
then feeding them all the corn they. would eat each 
and every day thereafter until they were delivered to 
plaintiffs, would or would not be ‘‘ reasonable care’’ on 
the part of defendant, in the absence of any agreement 
between the parties in this case, might be a question of 
fact for the jury to determine. But where, by express 
stipulations, defendant became so bound, the jury would 
have no right to determine whether the performance by 
defendant of his stipulations was reasonable care, but | 
would be restricted to finding whether or not he had 
complied with his contract; and even if the jury had 
found that defendant took reasonable care of the cattle, 
this would not have been sufficient, for the written con- 
tract required something more than reasonable or ordi- 
nary care, and specifically defined and declared the 
manner in which the cattle should be fed and kept 
while in defendant’s custody under the contract. From 
the charge, the jury may well have regarded that the 
stipulations in the written contract in regard to the 
care and feeding of the cattle by defendant were not 
reasonable, but were unreasonable, and therefore have 
entirely disregarded them in arriving at their verdict as 
to the rights of the parties; and in this view the charge 


7 utes 
a 
oe 
aa 
eas 
noe ciate ee * 
Aah raat neem: , 
Ane saan or erates 
; A nies 
oF 3 
» 
-*_ 
@ 
ie f 
ry 


Se ee 


48 


was erroneous, prejudicial to the plaintiffs, and mislead- 
ing to the jury as to their true functions and duty in 


the premises. 


XI. 


The court erred in charging as stated in the 14th 


assigninent (swpra, p. 23). 
This portion of the charge is subject to the objections 


taken at the time it was given to the jiiry—that in 
determining the right of possession to the cattle, it 
restricts the jury to finding damage in value to the 
cattle fed and cared for by defendant, and does not 
require them to take into consideration the damages to 
plaintiffs from the loss by death, or otherwise, of any of 
the cattle lost or not delivered to plaintiffs, through 
defendant’s failure to comply with his contract, or 
through his wrongful failure to make the cattle in- 
crease in weight to the extent of his agreement, and 
was a virtual direction from the court to the jury to 
find for defendant in the replevin suit. 

For it must be conceded that the twelve hundred and 
twenty-nine head of cattle taken under the writ of re- 
plevin, whose average weight was nine hundred and 
fifty pounds when delivered to defendant, would not 
be damaged in value when increased to the average 
weight of twelve hundred and twenty-six pounds, but 
would be increased in value, in the language of the 
charge. It was not disputed that the cattle received 
by plaintiffs in the replevin suit had been increased 
from the average weight of nine hundred and fifty 
pounds to the average weight of twelve hundred and 
twenty-six pounds, and that the increased weight was 
reasonably worth five cents per pound; and plaintiffs 
asked for an instruction, which was refused (No. 12), 
deducting this increased weight at five cents per pound 
from their damages they had sustained by reason of 


defendant’s failure to increase the average weight of 
the cattle to fourteen hundred pounds per head, and 
from the loss of the remainder of the cattle occasioned 
by defendant’s carelessness and neglect in feeding and 
caring for them while they were in his custody under 
the contract. The jury were authorized by the charge 
given to find for the defendant in the replevin suit, if 
they found he was entitled to anything for the care and 
feed of these cattle, without deducting the damages 
plaintiffs may have sustained by reason of the breaches 
of his contract, except such as plaintiffs may have sus- 
tained by reason of defendant damaging said cattle in 
the replevin suit in value by caring for and feeding 
them. : 

As we have seen, the right of defendant to possession 
of the cattle in the replevin suit depended on the ques- 
tion whether, under the contract in evidence, the dam- 
ages to plaintiffs, by reason of the breaches thereof as 
complained of and as shown in evidence, equalled or 
exceeded the increased value of the cattle involved in 
the replevin suit, and all damages plaintiffs may have 
sustained under said contract and shown in evidence 
should be deducted, and would go to the reduction and 
extinguishment of defendant’s lien and claim on the 
cattle for their increased value by reason of the added 
weight placed upon the cattle in the replevin suit during 
the time they were in his possession. 

The contract was not for the care and feeding of the 
twelve hundred and twenty-nine cattle involved in the 
replevin suit alone, but for the care and feeding of the 
fifteen hundred cattle delivered to defendant under the 
contract, and it was not for the cattle to be increased in 
weight to twelve hundred and twenty-six pounds on an 
average, but to fourteen hundred pounds on an average. 
Therefore, all damages which plaintiffs may have sus- 
tained by reason of the failure of defendant to deliver 
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the two hundred and sixty-one cattle, or any of them, 
which were lost or died through defendant’s neglect to 
properly care for and feed them according to the terms 
of his contract, and all damages which plaintiffs may 
have sustained by reason of defendant’s failure to make 
the cattle weigh fourteen hundred pounds on an aver- 
age, were proper and absolutely necessary to be taken 
into consideration by the jury in determining, not 
whether defendant had increased the cattle in the re- 
plevin suit in value, or damaged them in value, but 
whether under the contract defendant was entitled to 
possession of the cattle, by reason of his having a claim 
and lien on them, for anything after deducting these 
damages from the increased value of the cattle involved 
in that suit. If on the whole case plaintiffs’ damages 
exceeded or equalled the value added to the twelve 
hundred and twenty-nine cattle by defendant, which 


- plaintiff had obtained by the writ of replevin, plaintiffs 


could recover these damages against defendant’s claim 
to extinguish it, and they were entitled to retain the 
possession of their own cattle, on which defendant had 
no claim or lien, and to a judgment for the possession 
of the cattle in their favor in the replevin suit, and they 
would not be compelled to resort or look to the action 
on the contract to recover these damages or have them 
allowed in their favor. 

But the court, in that portion of the charge imme- 
diately following, expressly directs the jury that they 
must not consider these damages in the replevin suit. 
The court charges the jury that— 

‘*In the replevin suit they can only determine whether 
the plaintiffs or defendant is entitled to the possession 
of the cattle and damages as stated. ‘The determination 
of the amount of damages sustained by one or the other 
parties as to the treatment and care of the cattle is the 


subject-matter in controversy in the second suit—the 
suit for damages on the contract.”’ 
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To this portion of the charge plaintiffs duly excepted 
at the time for the reasons stated in the bill of excep- 
tions—that the jury in determining the right of posses- 
sion of the cattle replevied in the replevin suit were 
restricted from taking into consideration the damages 
sustained by plaintiffs by the failure of defendant to 
comply with his contract under which he received the 
fifteen hundred cattle, to feed and care for said cattle 
so received, and from damages the plaintiffs may have 
shown by the evidence they had sustained by reason of 
the loss of any of said cattle, or the wrongful acts of 
defendant. 

Under the authorities cited, and for the reasons above 
given, it is submitted, the objections were well taken 
and should have been sustained. . 


XII. 


The court erred in giving to the jury the modifica- 
tion of its charges, as follows: 

‘*T desire to modify the instructions regarding your 
finding, and now instruct you that in case you find the 
issue in the replevin suit for the defendant, you should 
at the same time find the value of the cattle taken by 
Teal & Co. from the defendant Bilby, and also the 
amount of interest defendant had in the cattle.’’ (See 


supra, Pp. 24.) 


This modification of the instructions does not inform 
the jury as to what portion of the entire charge is 
modified or changed or withdrawn from their considera- 
tion. It does not instruct the jury as to the law in 
making their finding the issue in favor of defendant, 
or how they are to determine whether defendant had 
any interest in the cattle, or the amount of his interest, 
or what portion of the charge of the court is to be con- 
sidered by them in finding the issue in said suit, or in 
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determining the value of defendant’s interest in the 
cattle. . 

It leaves the jury virtually, without any instruction, 
in making up their verdict in regard to defendant’s 
interest in the cattle, and to determine for themselves, 
without the aid of the court, as to what part of the 
charge they shall consider, and what part of it they 
shall reject as modified. 

The modified instruction as to the finding the issue 
in the replevin suit is undoubtedly correct so far as the 
jury were to find the value of the cattle taken by plaint- 
iffs and the interest of the defendant, if any, therein, 
leaving out the assumption by the court that defendant 
had such interest. But how are the jury to find the 
interest of defendant in the cattle? By considering 
whether he had added anything to their value, as the 
jury had been previously instructed? By deducting 
the damages in value to these cattle from the increased 
value put upon them by defendant? Or by deducting 
from the increased value of the cattle the entire dam- 
ages plaintiffs may have sustained by reason of defend- 
ant’s default in failing to comply with his contract? 
The charge is wholly silent as to these vital points in 
the case, and the jury are left to grope their way 
through a long, confused, and contradictory charge to 
determine for themselves what portion of it has been 
modified or changed, and, at last, are left to their own 
judginent and discretion, without any guidance from 
the court, in determining the measure of defendant’s 
liability and in ascertaining the amount of defendant’s 
interest in the cattle. 

That the court is bound to declare the law to the 
jury governing the measure of damages in suits of this 
character, and to furnish them with the proper rules 
of law to enable the jury to ascertain the rights of the 
parties to the property in dispute, is too plain for argu- 
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ment or citation; and this duty is clearly recognized 
by the court in its various attempts in the charge to 
instruct the jury regarding the rules for assessing dam- 
ages. Finding at the close of the charge that erro- 
neous and contradictory and misleading rules had been 
given to the jury, the court virtually commits the whole 
matter to the unguided and uninformed discretion of 
the jury, and leaves to their own good-will and pleasure 
to find, without the aid of the law, the entire issue of 
the right of possession of defendant to the cattle in 
controversy, assuming that defendant had an interest 
therein, and simply directing them to find the value 
of the cattle and defendant’s interest therein. 

This final abdication and surrender to the jury of the 
proper and necessary power and function of the court 
to declare the law of the case by appropriate instruc- 
tions to the jury, taken in connection with the partial 
charge which preceded it, could have but one result: 
A verdict against the law and against the evidence, in 


_ favor of defendant, whereby plaintiffs, after suffering 


the loss of two hundred and sixty-one of their cattle 
intrusted to defendant, who had obligated himself in 
the strongest possible manner to so care for and feed 
all of said cattle that they would increase four hundred 
pounds in weight on an average, were not only deprived 
of all compensation and denied all damage for such 
loss and for the failure of defendant to bring the cattle 
to this increased weight, but were compelled by the 
verdict of the jury and the judgment of the court to 
pay defendant nearly twenty-four thousand dollars and 
all costs of suit in order to retain possession of their 
remaining cattle which had survived the long course 
of neglectful, careless, and cruel treatment to which 
they had been subjected while in the hands of defend- 
ant. 

The last assignment of errors arises on the-rejection 
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by the court of testimony offered by plaintiffs in depo- 
sitions as to the market price for the cattle at Chicago, 
that being the nearest market to Dawsonville. (Rec., 
51, p- 25.) This was competent testimony as showing 
the value of the cattle in fact, compared with what it 
would have been if the cattle had been properly cared 
for and attended to. But, aside from the testimony in 
itself, the court permitted Bilby to give proof on his 
side as to this very matter. (Rec., 51, p. 34.) Certainly 
the other party should have had a fair and equal show 
in this respect. Indeed, how else could this very ma- 
terial question be solved ? | 

Then it would appear, quite clearly, that the jury on 
the trial did not have the law of the case properly pre- 
sented to them, nor were the facts allowed to be pro- 
duced fully before them. And it is therefore respect- 
fully submitted the case (cases) should be reversed. 

JAMES S. BOTSFORD, 
A. H. GARLAND, 
For Plaintiffs. 
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by the court of testimony offered by plaintiffs in depo- 
sitions as to the market price for the catile at Chicago, 
that being the nearest market to Dawsonville. (Rec., 
51, p. 25.) This was competent testimony as showing 
the value of the cattle in fact, compared with what it 
would have been if the cattle had been properly cared 
for and attended to. But, aside from the testimony in 
itself, the court permitted Bilby to give proof on his 
side as to this very matter. (Rec., 51, p. 34.) Certainly 
the other party should have had a fair and equal show 
in this respect. Indeed, how else could this very ma- 
terial question be solved ? 

Then it would appear, quite clearly, that the jury on 
the trial did not have the law of the case properly pre- 
sented to them, nor were the facts allowed to be pro- 
duced fully before them. And it is therefore respect- 
fully submitted the case (cases) should be reversed. 

JAMES S. BoTSsFORD, 
A. H. GARLAND, 
for Maintiffs. 
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IN THE 


‘ Supreme Court of the United States. 


OcToBER Term, A. D. 1887. 


JOSEPH TEAL, HENRY COLE- | 
MAN, JOHN V. TODD anp 
JOHN S. STORRS, PARTNERS, 
UNDER THE NAME OF J. TEAL & 
cO., 

Plaintiffs in Error. ¢ Nos. 51 and 59. 


vs. 


‘i JOHN S. BILBY, 
Defendant in Error. ‘ 
ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
“t FOR THE WESTERN DISTRICT OF MISSOURI, 
WESTERN DIVISION. 
u 


We do not deem the statement in the plaintiff’s brief 
sufficiently full to a thorough understanding of the re- 
cords in these two cases, and we add the following by 
way of supplement. 


2 


Case No. 51, the replevin suit, was commenced De- 
cember 1, 1881, ( Record 51, p. 2 and 3,) and the sum- 
mons and the order forthe delivery of the 1,500 head of 
cattle, being the writ of replevin, was issued the same 
day. (lbid 3, 4, 5, 6.) The summons was served De- 
cember 3, 1881, and the writ of replevin was executed on 
December 7, 1881, by the Marshal taking 1,229 head of 
cattle from the possession of defendant and delivering 
them to the plaintiffs. (/b¢d p 5 and 6.) 

The petition in this case simply alleged that the 
plaintiffs were the owners of and entitled to the posses- 
slon of the 1,500 head of cattle, and that defendant 
wrongfully retained the same and asked judgment for 
their recovery and for $25,000 damages for their deten- 
tion. (Jbid 3.) The petition was verified by one of the 
plaintiffs, as required by the Missouri statute, and alleg- 
ed that the value of the cattle was $75,000, and that the 
plaintiffs were in danger of losing the cattle unless they 
were taken from the possession of the defendant. This 
petition and affidavit and a bond given by the plaintiffs 
to the defendant authorized the issuance of the 
writ of replevy and the delivery of the cattle tothe 
cattle to the plaintiffs in advance of the trial of the case 
on its merits. The statute of Missouri on this precise 
point is as follows: 


Revised Statutes 1879, Chap. 63, Sec. 3845: 

Upon filing such affidavit, the Court, or Judge or 
Clerk in vacation, shall make an order requiring the de- 
fendant to deliver the property specified in the affidavit 
to the Sheriff, aad requiring the Sheriff, if the same be 
not delivered to him, to take it from the defendant and 
deliver it to the plaintiff. (G. S., 664, Sec. 2.) 


Sec. 3846: 
The Sheriff shall not receive or take such property 
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until the plaintiff shall deliver to him a bond, executed 
by two or more sufficient securities, approved by the 
Sheriff, to the effect that they are bound to the defendant 
in double the value of the property stated in the affidavit, 
for the prosecution of the action with effect and without 
delay, for the return of the property tothe defendant, if 
return thereof be adjudged, and, in default of such de- 


livery, for the payment of the assessed value of such 


property, and for the payment of all damages for the 
taking and the detention thereof, and for all costs which 
may accrue In the action. (G. S. 664, Sec. 3—-b.) 


Sec. 3847: 

Upon such bond being executed as aforesaid, the 
Sheriff shall receive the property, or, if the same be not 
delivered, shall take the property and deliver :t to the 
plaintiff, unless, before such delivery to the plaintiff, the 
defendant shall, with two or more sufficient securities, to 
be approved by the Sheriff, execute a bond to the plain- 
tiff to the effect that they are bound in double the value 
of the property, as stated in the affidavit of the plaintiff, 
for the delivery of such property to the plaintiff, 
if such deliver be adjudged, and. in fault of such deliv- 


ery, for the payment of the assessed value of such prop- . 


erty, and forthe payment of all damages for injuries to 
the property, and for the taking and detention, or deten- 
tion thereof, and all costs which may accrue in the action. 
(G. S. 664, See. 4-c.) 


The amended answer in this ease, filed Oct. 12th, 
1882, on which the case was tried, set up that the defend- 
ant was entitled to the possession of the cattle at the 
commencement of the suit, for the reason that they were 
delivered by the plaintiffs to the defendant on or about 
November 2nd, 1880, to be fed and cared for by him; 


that he did feed and care for them; that a number died 


‘ 
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while in his charge without fault or negligence on his part, 
and that he became entitled to $30,000 for his feed and 
care, less $1,000 paid by plaintiffs on September Ist, 1881. 
And further that he advanced freight and feed bills tothe 
railroad company on the cattle in November, 1881, to the 
amount of $1,166. And finally, that the cattle in his pos- 
session were pledged for the amount due him for caring 
and feeding them and for his advances, and demanded 
judgment for the return of the cattle, and for damages 
for the taking and detention thereof in the sum of $30,- 
400, with six per cent interest from December 7th, 1881, 
and costs. (/bid 8 and 9). 


On same day plaintiffs filed their reply to the amend- 
ed answer, denying each and every allegation thereof, 
and further alleging that the matters and things in the 
amended answer stated were stated and plead in the other 
suit pending, (referring to Suit Record 52), and asking 
judgment as demanded in their petition. (bid 9 and 10). 
Case No. 52, the suit by plaintiffs for damages on the 
written contract, was commenced on December 23d, 1881 
(Record 52, p. 1). 


The petition in this case alleges that the 1,500 head 
of cattie in question were delivered by the plaintiffs to 
the defendant in November, 1881, under the following 
written contract: 


‘‘ This contract,*entered on this day, November 3d, 
1880, by and between J. Teal & Co., of Portland, Mult- 
nomah County, Oregon, of the first part, and John S. 
Bilby, of Fairview, Nodaway County, Missouri, of the 
second part, is as follows: J. Teal & Co. to weigh fif- 
teen hundred (1,500) cattle at the transfer stock yards, 
Council Bluffs, Iowa, after feeding, watering and then 
shrinking twelve hours, to be delivered to John 8S. Bilby, 
at Dawsonville, Missouri, said cattle to be watered, fed, 
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weighed and handled by Rosenbaum, Bass & Co., trans- 
fer stock yards, Council Bluffs, Iowa. The cattle to be 
delivered to John S. Bilby shall be the same that J. Teal 
& Co. drove this year from Wasco County, Oregon, to 
Rock Creek, Wyoming Territory, branded with ‘T’ on 
the left side, similar in age, flesh and quality to a train 
load that arrived at Council Bluffs, Iowa, on Saturday, 
October the 17th, 1880, Mr. Bass, of the firm of Rosen- 
baum, Bass & Co., to be the judge of the cattle arriving, 
whether or not they are an average lot with the train load 
which arrived on Saturday, October the 17th, 1880... If 
any train cattle shall arrive prior to twelve o'clock, m., 
they shall be taken off, fed and watered the same evening 
of the day of arrival at seven o’clock, p.m. Said John 
S. Bilby agrees to take these cattle and winter them well 
on hay, straw and stock-fields until grass comes; to be 
kept in enclosed pastures on good grass until the 15th of 
August, 1881, after which date on each and every day 
they shall be fed all the corn they will eat until delivered 
to J. Teal & Co. John 8S. Bilby agrees to deliver the 
same cattle at Dawsonville, Missouri, after weighing them 
at the nearest scales to any feed lot where each bunch of 
cattle may feed, after a twelve hours’ shrink, such shrink 
to be within the same hours as when the cattle were first 
weighed and delivered. Cattle to be shrunk between 
seven in the evening and seven in the morning. In case 
J. Teal & Co. shall not take the entire bunch as fed in 
any one yard, they shall come and make selections of such 
cattle as they wish to cut out, from two to five days prior 
to the day of weighing. Said cattle to be weighed and 
delivered in lots of from one hundred and seventy-five 
(175) to two hundred and twenty-five (225), between the 
15th day of October, 1881, and the first day of December, 
1881, by giving ten days’ notice, either by telegram, letter 
or in person, at the option of J. Teal & Co., J. Teal & 
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Co. agreeing to pay five cents per pound for all increase 
of weights from time of weighing to Bilby to time of 
weighing back to J. Teal & Co. ‘They further agree to 
advance one thousand (1,600) dollars to John S. Bilby on 
the first day of September, 1881, to be applied to the pay- 
ment of weights added to cattle on last delivery, John S. 
Bilby to be responsible for all cattle lost, strayed or sto- 
len, and for any dying through the neglect or carelessness 
of the said John S. Bilby; any dying through causes un- 
voidable shall be shared thus: J. Teal & Co. to bear the 
loss of the steers and John 8S. Bilby the feed. If any 
steer die, John S. Bilby shall preserve the hide as evi- 
dence of death, and the ears if there are any ear-marks. 
It is further agreed that if the said John S. Bilby shall 
pay the freight on said cattle from Couneil Bluffs to 
to Dawsonville, Missouri, he shall be allowed ten per 
cent interest on said money and the amount to be paid on 
delivery of cattle to said J. Teal & Co. The said John 
S. Bilby agrees that if said cattle remain in his posses- 
sion until December Ist, 1881, that he shall so feed and 
care for them that they will increase in weight four hun- 
dred and fifty (450) pounds each on an average. 
‘JOSEPH TEAL & CO. 
‘JOHN 8S. BILBY.”’ 
‘* JoHn N. BALpwin, Witness. 


And the petition further alleges that the defendant | 


kept said cattle until the plaintiff took them from him 
under writ of replevin in December, 1881 (in case No. 
51); that the defendant did not comply with the written 
contract in that he failed by neglect to increase the 
weight of the cattle 450 pounds per head on an average, 
and that he only increased their weight 326 pounds per 
head on an average; that if the cattle had been increased 
in weight 450 pounds per head they would have been 
worth to the plaintiffs $98 per head, and that the cattle 
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in the condition they were when plaintiffs replevied them 
where not then and there, worth more than $44 per head. 


That plaintiffs did not obtain from the defend- 
ant by the writ of replevy 271 of the 1500 head of cattle 
entrusted to the defendant, and that said 271%cattle were 
worth $26,000. 

And the plaintiffs prayed judgment for $92,366, with 
interest and costs. 


On May 22nd, 1882, the defendant filed his answer 
to the said petition (/b¢d 7 to 13), the material portions 
of which in daec verba is as follows: 


‘*The defendant, further answering, declares the 
facts to be as follows: That on the third day of Novem- 
ber, A. D. 1880, Joseph Teal & Co., a firm composed of 
said named plaintiffs, entered into a certain written con- 
tract with said defendant concerning the feeding and care 
of fifteen hundred head of cattle, which are the same 
cattle described in plaintiffs’ petition, which said con- 
tract is the same contract that is set forth in plaintiffs’ 
petition. 

‘*The defendant further states that by the terms of 
said contract the fifteen hundred head of cattle to be re- 
ceived by the defendant were to be similar in age, flesh 
and quality to a train load of cattle that arrived at Coun- 
cil Bluffs, lowa, on Sunday, October 17th, 1880; that the 
Rosenbaum, Bass & Co. named in said contract were the 
cattle commission men and agents of the plaintiffs’ firm, 
J. Teal & Co., at Council Bluffs, Iowa, to receive, handle 
und dispose of plaintiffs’ cattle; that on the 17th day of 
October, 1880, a certain train load of cattle had been 
received at Council Bluffs, Iowa, which cattle had been 
seen and examined by said Bass, of said firm of Rosen- 
baum, Bass & Co., which fact was at the time of the ex- 
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ecution of said contract known to the defendant herein, 
and the defendant, relying on the statements of the 
plaintiffs, J. Teal & Co., as to the quality of said cattle, 
and the plaintiffs’ representations as to the knowledge 
and judgment of said Bass, was induced to enter into 
said contract, whereby said Bass was to be the judge of 
the cattle arriving, whether or not they were an average 
lot with the train load which arrived on Sunday, October 
17th 1880, at Council Bluffs, Iowa; that upon the arrival 
of said fifteen hundred head of cattle at Council Bluffs, 
Iowa, the plaintiffs, J. Teal & Co., represented the same 
to be in all respects equal to the said train load of cattle 
which had arrived at Council Bluffs as aforesaid on said 
Sunday, October the 17th, 1880, and said Bass repre- 
sented said cattle to be an average lot with the train load 
which had arrived on Sunday, October the 17th, 1880, at 
Council, Bluffs, Iowa; that the Creek, Wyoming 
Territory, branded with *T’ on the left side, similar in 
age, flesh and quality to a train load that arrived at 
Council Bluffs, Iowa, on Sunday, October the 17th, 1880. 
Mr. Bass, of the firm of Rosenbaum, Bass & Co., to be 
the judge of cattle arriving, whether or not they.are an 
average lot with the train which arrived on Sunday, 
October 17th, 1880. 

‘¢Tf any train of cattle shall arrive prior to twelve 
o'clock m. they shall be taken off, fed and watered the 
same evening of the day of arrival at seven o’clock p.m. 
If they shall arrive after twelve o’clock m. they sball be 
shut off of feed and water at seven o’clock p. m. of the 
following day. Said John 8S. Bilby agrees to take these 
cattle and winter them well on hay, straw and stalk-fields 
until grass comes; to be kept in enclosed pasture on good 
grass until the 15th of August, 1881, after which date on 
each and every day they shall be fed all the corn they 
will eat until delivered to J. Teal & Co. John S. Bilby 
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agrees to deliver the same cattle at Dawsonville, Missouri, 
after weighing them at the nearest scales, to any feed lot 
where each bunch of cattle may feed after a twelve-hours’ 
shrink, such shrink to be within the same hours as when 
the cattle were first weighed and delivered; cattle to be 
shrunk between seven in the evening and seven in the 
morning. In case J. Teal & Co. shall not take the entire 
bunch as fed in any one yard they shall come and make 
selections of such cattle as they wish cut out from two 
to five days prior to the day of weighing, said cattle to 
be weighed and delivered in lots of from one hundred 
and seventy-five “175) to two hundred and twenty, Ae- 
fendant then and there relying on the representations of 
the plaintiffs, and believing the same to be true, not 
knowing that said Mr. Bass was in any manner deceived, 
but was In possession of all the knowledge and the full 
facts necessary to form a proper judgment concerning 
said cattle, accepted and received the same to the num- 
ber aforesaid. Defendant alleges that the said fifteen 
hundred head of cattle were not as represented by the 
plaintiffs, J. Teal & Co.; that they were not an average 
Jot with the train load which arrived on Sunday, October 
the 17th, 1880, at Council Bluffs, Iowa; that said cattle 
were the greater part of a herd that had been snowed in 
and detained at or in the vicinity of Rock Creek, in 
Wyoming Territory. from and after said 17th day of 
October, 1880, until the 30th day of November following; 
that the said cattle had during all of said time been ex- 
posed to severe storms and cold weather, and starved 
without either food or water until many of them per- 
ished; that they were loaded on cars at or near Rock 
Creek aforesaid, and still further exposed to the inclem- 
ency of the weather, and being still without food or 
water, and shipped to Council Bluffs, Iowa, that many 
died on the road from starvation and exposure; that the 
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plaintiffs, J. Teal & Co., to further deceive and impose 
on the said Bass and this defendant, caused the cars on 
which said cattle were loaded to be stopped before reach- 
ing said stock yards at Council Bluffs, and the dead cattle 
removed therefrom: that after said 17th day of October, 
1880, and before said eattle renched Couneil Bluffs, Iowa, 
many of them were so badly frozen and injured thereby 
that the flesh afterwards came off of said cattle in pieces, 
and said eattle were so frozen and injured that they never 
did fullv recover therefrom and the effects of the same: 
that many of the said eattle were In a dying condition 
when they were received by the defendant, of all which 
facts the defendant and said Bass were ignorant at the 
time: but that all of said facts were well known to said 
J. Teal & Co., but were by them entirely concealed for 
the purpose of deceiving and imposing on said Bass, and 
deceiving and defrauding the defendant, plaintiffs well 
knowing that said Bass was judging of said cattle, and 
the defendant receiving the same, wholly ignorant of the 
fact that said eattle had been frozen, mistreated and 
abused as aforesaid, and of their real condition; that by 
reason of said abuse, mistreatment and freezing said 
cattle were less able to endure the following winter after 
their delivery to the defendant, and many of said cattle 
died before they could recuperate from the injurious 
effects produced as aforesaid: that the defendant, after 
the receipt of the said cattle, caused them to be reloaded 
on cars at said Council Bluffs, Iowa, and as soon there- 
after as possible shipped them to Dawsonville, Missouri, 
the nearest railroad station to Fairview, Nodaway county, 
Missouri, the place at or near which said cattle were to 
be kept; that when said cattle were unloaded at Dawson- 
ville, Missouri, many of them were so weak, sick, sore 
and lame from the treatment and exposure aforesaid that 
twenty-five head of said cattle were unable to travel from 
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said station to defendant’s farms, at and in the vicinity 
of Fairview aforesaid, but fell down and died on the 
way thither, although handled and driven with great care 
by the defendant, and that within thirty days thereafter 
one hundred and seventy-five more of said cattle died 
from the said cause, namely, the mistreatment, freezing 
and starving aforesaid; that many of said cattle lan- 
guished and lingered through the winter, but never re- 
covered from the effects of the treatment and injuries 
aforesaid: that afterwards, at different periods, seventy 
other head of said cattle died of disease produced by the 
treatment, freezing and exposure aforesaid, or in conse- 
quence of their enfeebled condition occasioned thereby ; 
that none of said cattle were lost, straved or stolen, and 
none died through the neglect or carelessness of the de- 
fendant;: that all of said cattle thus accounted for were 
lost and died through causes unavoidable on the part of 
said defendant. 

‘* Defendant further avers that in pursuance with the 
terms of said contract he did preserve the hides of such 
steers as died, and the ears of such steers as died having 
ear marks, except a few which died on the river bank and 
by the rising of the river were covered by the water, and 
subsequently frozen in the ice, which fact was reported 
to and otherwise well known to plaintiffs, and the death 
of said cattle and their identity as being part of the said 
fifteen hundred admitted by plaintiffs, and the cutting of 
the same out of the ice in which they were thus frozen 
Was expressly waived by plaintiffs at the time defendant 
proposed and undertook to cut the same from the ice to 
preserve the hides and ears, if the same had any ear 
marks, pursuant to the said contract; that the said plain- . 
tiffs afterwards agreed to and and with defendant upon 
nu definite time when they would receive the said hides 
and ears having ear marks, preserved from the cattle 
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dying as aforesaid, and that pursuant to such agreement 
the defendant tendered to plaintiffs the hides of the eat- 
tle dying as aforesaid, and the ears having ear marks, but 
notwithstanding the agreement by the plaintiff as afore- 
said they refused to accept the same as proof of death of 
said cattle as stipulated by said contract, since which time 
suid hides have spoiled and rotted either wholly or in 
part. 

** Defendant further states that under and in pursu- 
ance of said contract he paid and advanced to the 
Wabash, St. Louis & Pacific Railway Company, on 
nccount of plaintiff, for the transportation and freight 
of said eattle from Council Bluffs, Iowa, to Dawsonville, 
Missouri, large sums of money, to-wit: On the 4th day 
of November, 1880, seven hundred and forty-two and 
50-100 dollars; on the 5th day of November, 1880, two 
hundred and forty-seven and 50-100 dollars; on the 7th 
day of November, 1880, one hundred and sixty-five dol- 
lars, which and the interest thereon at the rate of ten 
per cent per annum from the date of the payments as 
aforesaid, as stipulated in said written contract, are still 
due the defendant. 

‘* That on or about the 15th day of December, 1880, 
it appearing to the plaintiffs and defendant herein, and 
being so agreed between them, that by reason of the 
sorry condition to which said cattle had been reduced 
(notwithstanding the subsequent care and caution of the 
defendant) by the abuse, starving and freezing of the 
sume and their consequently greatly reduced condition of 
flesh and vitality, that said cattle could not be wintered 
on hay, straw and stalk-fields, it was agreed by and be- 
tween the said plaintiff and the defendaut that the writ- 
ten contract should be abandoned in this regard, and the 
same was modified, by oral agreement, to the effect and 
extent that the defendant should put said cattle on corn 
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at that time, and so continue feeding them corn until 
they had sufficiently recovered from the Injuries afore- 
suid received, as aforesaid, and had become by such feed 
sufficiently built up so that thereafter those that might 
survive could be fed on hay, straw and corn-stalks, as 
had been provided in the contract that they should be 
fed in the first instance: and it was also agreed at the 
sume time that the time defendant should so feed said 
cattle corn in the winter of 1880 and 1881 should be de- 
ducted and taken from the time he should retain them in 
his custody and feed them on corn during the summer 
and fall of 1881 originally provided for in said contract ; 
und it was further agreed between plaintiffs and defend- 
ant at the last said date that because and on account of 
the condition of the cattle as aforesaid, produced by the 
causes aforesaid, and in consideration of the defendant 
ugreeing to continue to execute his part of said contract, 
modified as aforesaid, the plaintiffs should and did waive 
any and all rights they had under the original agreement 
to require the defendant to so feed and care for said cat- 
tle that they would increase in weight four hundred and 


fifty pounds each on an average, and all claims, if any, 
they otherwise had against the defendant because of his 
failure to increase the average weight of said cattle to 
the amount aforesaid; and it was at the same time agreed 
that the plaintiff should pay the defendant for the in- 
creased average weight of such cattle as might survive in 
excess of the weight thereof at the time they were deliv- 


ered to him as aforesaid the price in the contract stipu- 
lated that he should receive per pound for the increased 
weight; that in pursuance of said contract, modified and 
changed as nforesaid, the defendant did feed said cattle 
on corn, all they would eat, from and after the 15th day 
of December, 1880, to the first day of March, 1881, a 
period of seventy-five days, on each and every day of 
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which time said cattle were fed all the corn they would 
eat, of all of which the plaintiffs had full knowledge at 
the time; that on the 27th day of September, 1881, the 
defendant notified the plaintiffs that their eattle were 
ready for delivery to them. 

‘* Defendant states that the time for the delivery of 
said cattle by him to the plaintiffs, and the time when 
they should receive the same from him under the contract 
modified and changed as aforesaid, was the 15th day of 
September, 1881, of which fact the plaintiffs had full 
knowledge; but the plaintiffs neglected and refused from 
time to time thereafter to take said cattle, although the 
same were at all times after the last said date ready for 
delivery to plaintiffs, as they well knew; that on the 28th 
day of October, 1881, the defendant sought the plaintiffs 
and found them in the State of Iowa, and notified them 
in writing that said eattle were ready for delivery upon 
payment of the amount due defendant therein, and for 
his care of the same, and his other charges against them 
for freights advanced thereon as aforesaid; that the de- 
fendant then, on November the Ist and 2d, 1881, caused 
said cattle to be weighed, and the total weight thereof 
Was one million five hundred and fifty-three thousand 
three hundred and five pounds. That plaintiffs neglected 
and refused to receive said cattle or to notify the defend- 
ant when they would receive the same, until the 15th day 
of November, 1881, when the defendant received a notice 
in words and figures as follows, to-wit: 


‘**To Joun S. Bitsy: 

*¢ “You are hereby notified that we will be ready to re- 
ceive from you on the lst day of December, 1881, the 
‘attle consisting of fifteen hundred head of steers be- 
longing to us and placed in your keeping under a written 
contract, dated November 3d, 1880, and we hereby notify 


—e Picea een ee S, eS 
a+ os 2 Ra eS Fe SI 


— 


15 


you that on said Ist day of December, 1881, we will de- 
mand said fifteen hundred head of steers at your hands. 


‘ *November loth, 1881. TEAL & CO. 


‘That the defendant did make arrangement to 
weigh and deliver said cattle to the plaintiffs at the time 
stated in their said notice; that on that on the night of 
November 30th, and also on the night following, when 
said cattle were lotted for weighing, the said plaintiffs, 
with intent to injure the defendant and make it appear 
that said cattle were lghter than they in fact were, did 
annoy, disturb and frighten them and thereby caused 
them to fall off greatly in weight, and shrink in weight 
cn an average of fifteen pounds per head, to the damage 
of this defendant in the sum of two thousand two hun- 
dred and forty-five dollars. 


‘That the defendant did have said cattle, to-wit, 
twelve hundred and thirty-two head, at Dawsonville, 
Missouri, on the 2d day of December, 1881, and was then 


and there ready and willing to deliver the same to the 
plaintiffs, J. Teal & Co., upon the said J. Teal & Co. 
paying unto the defendant the sum justly due him for 
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feeding and caring for said cattle and for the money ad- 
vanced for freight on the same as aforesaid in the trans- 
portation of said cattle from Council Bluffs, Iowa, to 
said Dawsonville, Missouri, and for the damage caused 
and accruing to defendant by reason of the frightening, 
annoying, running and injuring said cattle as aforesaid, 


to-wit, the sum of twenty-nine thousand one hundred and L 
thirty-six and 62-100 dollars. | 
‘¢ Defendant further avers that, notwithstanding 


plaintiffs’ notice in writing aforesaid, being dated No- 
vember 15th, 1881, wherein plaintiffs pretend and stated 
that they would receive said cattle on December Ist, 1881, 
and in consegence of their said statement so made the 
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defendant drove said cattle to Dawsonville, Missouri, as 
soon thereafter as he could do so and conform to the time 
stated in said notice, and did have said eattle at said 
place, then the plaintiffs absolutely refused to receive 
them and pay the defendant for his interest therein ac- 
cruing as aforesaid or any part thereof, but, on the con- 
trary, sought to get possession of said cattle without 
paying the defendant anything whatever for his care be- 
stowed thereon, or feed furnished by him to them, or 
freight paid thereon as aforesaid, or the injury done to 
said cattle by frightening and disturbing them as afore- 
said, whereby said cattle were kept confined in lots and 
pens at Dawsonville aforesaid, from December the 2d, 
1881, until December 9th, 1881, at which last date said 
cattle were taken from the defendant by the action in re- 
plevin commenced in this court by plaintiffs against the 
defendant for the recovery by them of the possession of 
said property. 

‘*That during the said period of time that said cattle 
were kept by defendant at Dawsonville aforesaid, the de- 
fendant bestowed care centinuously upon them and fed 
them, and that the value of the feed and care so bestow- 
ed upon them was the sum of one thousand dollars; that 
after the expiration of the contract as modified, as here- 
inbefore set forth, viz., in September, 1881, the said 
plaintiff refusing to receive or take away the said cattle 
as aforesaid, the defendant, between that date and De- 
cember Ist, 1881, fed the said cattle thirty-seven thou- 
sand and two hundred bushels of corn, of the value of 
fifty cents per bushel, and during the same time bestowed 
care and labor upon the said cattle amounting to the sum 
of one thousand dollars. 


‘‘Wherefore the defendant prays judgment for the 
sum of fifty-one thousand nine hundred and eighty-one 
dollars and sixty-two cents and costs.’’ 
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The reply of plaintiffs was a general denial. (Jbid 
13.) | 

As stated in the plaintiffs’ statement, the two cases 
were, by consent, tried together. 

The plaintiffs’ statement sets out, not with exact- 
ness, but, perhaps, in substance, what their testimony 
offered at the trial tended to prove. 

We are not content to let the statement as to what 
defendants’ testimony tended to prove rest as stated in 
plaintiffs’ statement. 

We believe it is sufficiently condensed in the bill of 
exceptions, and we therefore here quote it as there set 
out: 


‘‘Defendant to maintain the issues on his behalf, of- 
fered evidence to prove the following facts: 


‘* First—That the Oregon trail cattle of plaintiffs ar- 
rived near Rock Creek station early in the month of 
October, 1880, very poor in flesh, and that they were 
held on the open range in the vicinity of Seven Miles 
Springs, northwest of Rock Creek station and the Soda 
Lakes, about 12 miles from Rock Creek; that there was 
very little grass in that vicinity, and water was very 


scarce; that there was no water there except the springs, 
the water of which is alkali; that the water on Rock 
Creek was standing in holes, no running water in it, and 
that most of the holes were frozen solid, a few not; that 
the Teal cattle arrived late in the season, and after other 
herds had been on the ground: that the snow came at and 
in the vicinity of Rock Creek very early that fall, the 
first snow being about the 20th day of September, and 
that during the time the cattle remained there, the 
weather was very severe, but not very cold until the mid- 
dle of October; that for ten days previous to the latter 
part of October was very snowy and stormy, and that the 
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snow on the ground around Rock Creek, where the cattle 
were herded, was about four inches deep. and that the 
thermometer at times ranged from 25 to 30 degrees be- 
low zero: that the cattle, during the time thev were held 
in the vicinity of Rock Creek, could get no water except 
the alkali water: that the range was bare of grass, the 
snow covered the ground, cattle could get nothing to eat, 
and that they were exposed to the snow and storms and 
eold weather while in that vieinitv; that the herders of 
plaintiffs were two white men and six or seven others, 
[ndians, whe did not understand herding cattle: that the 
tirst shipment from Rock Creek was made Oct. Mth, 
L880, of twenty cars eastward to Council Bluffs, and that 
these cattle were stronger and in better health and flesh 
than those shipped afterwards. 

‘That of the eattle that remained after the first 
shipment a portion had been held in the storms, and had 
been driven to Rock Creek once for shipment and back 
to Seven Miles Springs for want of cars. That these 
cattle were herded at Rock Creek before shipment, kept 
in pens one night, turned out, and held on the divide, 
where there-was no feed, and penned again at night, 
then drove back to Seven Miles Springs, and afterwards 
again brought to Rock Creek station and loaded on cars 
about the last of October, 1880. 


‘**That some twelve to fifteen of the cattle died on 
the range between Rock Creek and Soda Lakes, and that 
the cattle at the time of the shipment were very poor and 
weak, so thata number of them were down and had to 
be prodded up to get them up, and that one died in load- 
ing on the cars. That the water onthe range was dam- 
aging to the cattle, and would have the effect of scouring 
them, make them weak and sick, caused the hair to come 
off after they were delivered to Bilby, and that the cattle 
would have a scabby appearance. That the cattle were 
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not carefully and judiciously handled while at and in the 
vicinity of Rock Creek. That they were herded by In- 
dians, who handled them very roughly and jammed them 
around and close herded them, and that the eattle were 
damaged and injured while there by the treatment they 
had received, want of food and good water, exposure to 
storms and extreme cold weather, and from drinking the 
water strongly impregnated with alkali of Seven Miles 
Springs and Soda Lake. 


** Third—Defendant further, to maintain the issues on 
his part, introduced evidence tending to prove that the 
Oregon trail cattle of plaintiffs commenced arriving on 
ars from Rock Creek station on the 17th day of October, 
1880, and that there was one or two shipments between 
that date and November Ist, before any of the cattle 
which defendant received under the contract of Novem- 
her 3rd, 1880, had arrived at Council Bluffs. That of the 
shipment of cattle from which the fifteen hundred head 
delivered to defendant under said contract were taken 
there were a great many of them down in the cars on 
their arrival at Couneil Bluffs, and a large number of 
them jammed and bruised, and others dead in the ears. 
That the cattle down in the ears on their arrival at Coun- 
cil Bluffs were so weak and exhausted for want of sufh- 
cient food and water that they had to be pulled out of 
the ears, and that eattle on arrival at Council Bluffs were 
in a poor condition as to flesh, and looked as if they had 
suffered from want of food and proper handling. That of 
the cattle that were down in the cars, and others of these 
shipments, at least fifty died either in the cars or after 
they had been placed inthe pens at the stock yards at 
Council Bluffs, and their carcasses were sold by plain- 
tiffs; and that others of these cattle were down in the 
vards and could not get up on account of weakness from 
want of food and water. 


2) 


That immediately on arrival the Teal cattle were 
eiven all the hay they could eat and all the water they 
could drink, as other cattle coming in the vards, and that 
said cattle had all the hay they could eat and all the water 
they could drink while in the stock vards; that the 2.600 
or 2,700 head of Teal & Co.'s eattle at Council Biuffs 
were fed 90,000 Ibs. of hay from Nov. Ist to Nov. 5th, 
1880: that a portion of the first shipment of these cattle 
received by Bilby, amounting to about five hundred, were 
so fed and watered for three or four days, and that the 
eattle weighed more by reason thereof by between 25 and 
50 Ibs. than they otherwise would have weighed if they 
had been taken off, fed, and watered the same day of 
arrival, or the day thereafter, as provided by the con- 
tract; that the cattle were not shrunk before weighing, 
as provided by the contract, and this was unknown to the 
defendant and to said Bass. That defendant did not ex- 
amine the cattle on their arrival at Council Bluffs until 
after they were weighed, and that he had no _ personal 
knowledge of the manner they had been treated after ar- 
rival at Rock Creek station, and before arrival at Coun- 
ell Bluffs, and was not informed thereof by plaintiffs at 
any time. 


‘*That said A. V. Bass, mentioned in the contract as 
the judge of the cattle as to age, flesh, and quality, did 
not look after the matter of the selection of weight of 
the cattle, except as to the thirteen hundred head which 
he delivered to defendant, although he knew of the 
weighing of the other two hundred head for the defend- 
ant. 


‘*That said Bass did not know anything about how 
the cattle (delivered to the defendant under the contract) 
had been treated between October 17th and November 
Ist, 1880, at and in the vicinity of Rock Creek station. 
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‘Defendant introduced evidence tending to prove 
that the time A. V. Bass undertook to act as judge be. 
tween plaintiffs and defendant as to the kind of cattle 
that plaintiffs should deliver to defendant under said con- 
tract, the firm of which the said A. V. Bass was a mem- 
ber was receiving a8 commission of fifty cents per head on 
each and every head of cattle delivered by the plaintiffs 
to defendant under said contraet, which fact was unknown 
to defendant at the time of his receiving said cattle. 

‘That 1,300 head of said cattle were taken to Daw- 
sonville by defendant on the cars about November 4th, 
1880, and were in no better condition when shipped than 
when they arrived at Council Bluffs, except that they had 
been fully fed and watered; that in shipping the cattle 
on board the ears at Council Bluffs for Dawsonville some 
of the cattle were so weak, from want of proper food 
and care, and others were not in a fit condition to ship at 
all, owing to their weak and debilitated condition, and 
that on arrival of cars at Dawsonville there was one of 
said eattle dead in the cars. 

‘The defendant introduced evidence tending to show 
that the agent of the plaintiffs accompanied the cattle 
from Council Bluffs te Dawsonville for the purpose of 
delivering the same at Dawsonville to the defendant, and 
also for the purpose of examining and ascertaining the 
fields of the defendant and his facilities for carrying out 
the contract for the keeping of the cattle. 

‘Defendant introduced evidence tending to show. 
that he was the owner of a large body of land, consisting 
of about fourteen thousand (14,000, acres, and had 
abundance of pastures, hay, straw, and stalk fields and 
corn for carrying out the contract, and that the said land 
was well supplied with good living water. 

‘‘Defendant introduced evidence tending to show 
that the agent of plaintiffs who accompanied the first 
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thirteen hundred head of cattle was present at) Dawson- 
ville, and superintended their unloading from the cars 
and delivery at that place to the defendant; and that the 
defendant then engaged a sufficient number of men to 
take charge of the cattle, and that they were unloaded as 
‘apidly as possible. That upon their arrival at Dawson- 
villethey were in a very weak condition. That they were 
properly handled while there, and with eare driven to 
defendant’s farm, a distance of about eight miles, having 
on the drive an abundance of food and water. 

‘*‘Defendant introduced evidence tending to prove 
that from the time the fifteen hundred cattle were re- 
ceived by the defendant at Dawsonville up to the time of 
the delivery at Dawsonville in December, 1881, they had 
been in charge of careful, prudent, and experienced 
feeders, being kept all the time in pastures and feed- 
pens, and fed in accordance with the terms of the writ- 
ten contract and as the same was moditied in December, 
1880. : 

**Defendant further introduced evidence tending to 
prove that a part of the cattle delivered to the defendant 
by plaintiffs were not a part of the herd which the sam- 
ple lot belonged to, and that this fact was unknown to 
the defendant or his agent when said cattle were received 
and examined by the defendant Bilby at Dawsonville. 


‘ourth—Defendant further, to maintain the issues 
on his part, introduced evidence tending to prove that on 
the arrival of the fifteen hundred head of cattle received 
by him under the contract of November 3rd, 1880, said 
cattle were in a feverish condition, were unloaded as 
rapidly as possible from the cars, divided into herds, and 
driven carefully and slowly, and as soon thereafter as 
practical from Dawsonville to pastures near Fairview, 
about eight miles distant, and that 1,100 head of them 
were turned on good grass pastures for a few days, and 
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that such pasturing was best for the eattie, after which 
they were placed in stock tields, where they had access to 
straw stacks, hay, and good water. 

‘That the balance of the cattle were driven by 
Wishard slowly about ten miles southwest of Dawson- 
ville and placed in a pasture field of wild and tame grass, 
Witu stacked hay, straw and corn stalks, where they re- 
mained about four weeks, with plenty of feed and good 
water, and that thereafter they were placed upon stock 
pasture with hay, straw and cornstalks. That in driving 
the cattle from Dawsonville to the various pasture fields 
from five to ten of them died from weakness and exhaus- 
tion, and within thirty days thereafter from twenty-five 
to thirty died inthe fields from same causes, and that the 
cattle were in very poor condition, weak and thin, and 
did not improve upon the feed they were receiving. 

**Defendant introduced evidence tending to prove 
that about four hundred of the defendant’s cattle ran 
with the cattle received from plaintiffs, fed the same and 
received the same treatment, and that out of these two 
hundred only two died, and that the defendant sold a 
large number of his eattle in the Chicago markets during 
winter of 1880 and 1881 as fatted beef cattle which had re- 
ceived precisely the same care and feed as plaintiff's; 
that plaintiff Coleman took charge himself of one of 
such shipments by defendant to Chicago. 

‘That defendant introduced evidence tending to 
prove that the three hundred head of cattle which arriv- 
ed at Council Bluffs October 17th, and referred to in the 
written contract as the sample lot, were a picked lot of 
younger and stronger cattle, and in better flesh than those 
which followed. The cattle afterwards received by Bil- 
by were a mixed lot of cattle whose ages ranged from 
two to eleven years, and that the cattle received by Bilby 
were remnants or tailings of the herd. 
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‘That Teal & Co. had become indebted to Rosen- 
baum, Bass and Company, their commission merchants, 
in a considerable sum, and that they had previously sold 
all the cattle belonging to the herd driven by them from 
Oregon to Rock Creek, and afterwards shipped to Coun- —— - 
cil Bluffs, which were available for sale. And that there 
were cattle delivered to the defendant at Dawsonville 
which did not belong to the herd from which the sample 
lot of October 17th, 1880, were taken, but that the plain- 

‘tiffs had procured during the cold season preceding No- 
vember Ist certain other cattle at Chevenne, Wyoming 
Ferritory, which they delivered to the defendant as part 
of the herd from which the sample lot had been selected, 
which fact was unknown to Bass and defendant. 


‘**The defendant introduced evidence tending to 
show that the appearance of the cattle when they were 
delivered to him by the plaintiffs would not disclose the 
treatment they had received previously, and that. it 
required time to develop the evil effects of such treat- 
ment; that although the cattle might appear to be very 
thin and weak, yet it would not be apparent that they 
were diseased; on the contrary, experienced cattlemen 
might well suppose that they would, upon the treatment 


previded for in the contract, soon recover their flesh and 
strength. 

‘* He also introduced testimony tending to show, not . 
only the death of two hundred and sixty-eight of the | 
cattle as aforesaid, but that as to many of the others 
that survived the winter of 1880 and 1881, although they 
were fed upon corn, all they could eat during the winter, ss 

- they always presented a seabby appearance and did not 
thrive from their food, and that when the spring came 
they were placed upon grass. They did not shed their 
hair, but were, in the language of a number of the wit- 
nesses, ‘stuck cattle.’ | 
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**And that upon an examination of the cattle, it was 
considered by said Coleman and defendant that the 
‘attle could not be wintered on hay, straw, and stock 
fields, and it was a few days thereafter finally agreed 
upon between Coleman and defendant that defendant 
should let the cattle into corn, and whatever time that 
they went into corn that winter should be deducted off 
of the corn feed next vear at the end of the next grain 
feeding, and that defendant should also be released from 
the stipulation of the written contract requiring him to 
increase the average weight of the cattle four hundred 
and fifty pounds per head. | 


‘* Defendant introduced evidence tending to show 
that—the time the defendant received the cattle from the 
plaintiffs to September Ist, 1881, all the plaintiffs 
except Coleman were residing in the State of Oregon: 
that the plaintiff Coleman accompanied these cattle from 
Oregon to Council Bluffs; that on the 4th of Decem- 
her the plaintiff Coleman went to defendant's house, and 
remained there for a period of fifty-nine days, seeing these 
cattle every day; was familiar with the manner in which 
they were being fed, and assisted in taking care of the 
same, having the use of the defendant's horses for the pur- 
nose of riding over the fields and pastures to inspect the 
cattle, and after the expiration of the fifty-nine days to 
the first of September, 1881, he remained on the defend- 
int’s farm, boarding with one of the defendant's tenants 
where these cattle were being kept, and was familiar with 
‘he manner tn which they were being fed and their treat- 
nent, and that during all that time, from the fourth day 
i December, 1880, to the 1st day of Segtember, 1881, 


re made no complaint as to the treatment these cattle 


ecetved from the defendant. 


‘Phat on the Ist day of September, 1881, the plain- 
iffs paid the defendant one thousand (1,000) dollars for 
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feeding said eattle, and that all of the two hundred and 
sixty-eight cattle excepting two had died prier to the said 
first of September, and that it was through no fault or 
negligence of defendant that any of plaintiffs’ cattle 
died while in his eare, but that they died through una- 
voidable causes. 

* Defendant further introduced evidence tending to 
prove that plaintiff Coleman had made statements there- 
after to various witnesses on different oceasions which 
tended to prove that the contract had been changed as 
testified to by defendant. 

‘**Defendant then introduced evidence tending to 
prove that immediately after the said change and moditi- 
cations of the written contract defendant placed said 
cattle in stock fields and cornfields which contained good 
corn in the ear, and that they were fed, except for a few 
days, from that time forth, through and during the win- 
ter of 1880 and 1881, all the corn and feed that they 
would eat, but that many of said cattle were in such 
weak and exhausted condition from previous bad treat- 
ment before Bilby had received the eattle that a large 
number of them, amounting to two hundred and sixty- 
eight, died while in possession of Bilby. That said 
‘attle were fed about seventy-five days during said win- 
ter of 1880 and 1881 on corn and stock fields, were 
placed in good grass pastures in the spring of 1881; after 
grass came in enclosed grass pastures on good grass, with 
plenty of water, until August the 15th, 1881, except a 
part of them for a short time were placed on prairie, 
where there was good grass, and fenced all around, ex- 
cept the road openings, and these were guarded, when 
the cattle were fed with all the corn that they could eat 
until November Ist, 1881. That on the 28th day of Oc- 
tober, 1881, defendant served plaintiffs with the follow- 
ing notice: 
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“*To Josepn TEAL: 


*<sSrrs: You will take notice that on Monday, the 
$list dav of October, 1881, I shall begin to weigh and 
| | complete the weighing, as soon as practicable, of the 
> steers placed in my keeping under contract with you In 
the fall of 1880. Under and by virtue of said contract 
us finally made said steers were fed corn for two and 
| one-half months in the fall of 1880, whereby your op- 
tion under the same, as to the time of receiving said 
steers, expired on October Ist, 1881. 

***] hold myself in readiness to deliver said steers 
after weighing to you at Dawsenville, Mo., in such num- 
bers as you may desire, pursuant to the terms of said 
contract, after payment being made to me of the interest 
the weights may prove I have in the same, together with 
the advanced freights thereon. 

‘¢*Suid weights will be made at Fairview, Nodaway 
, county, Mo., and on my farm, on section 5, township 65, 
e of range 38, in Atchison county, Mo. 


~~ orn 


—\ 


“JOHN S. BILBY. 


‘¢sFarrviEW, NoDAWAY Co., Mo., Oct. 25th, 1881.’ 
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‘*This was served at Council Bluffs, Ia., on both 
Teal and Coleman on the 28th of October, ’81, by copy, 
\ 3 bv Jno. A. Wishard. 
‘* That in pursuance of said notice, at Fairview, and | 
m said Ist day of November, 1881, defendant weighed | 
said cattle, amounting to 1,243 head, and that said 1,243 
‘attle weighed one million five hundred and fifty-three 
— housand three hundred and five pounds. The plaintiffs 
| lid not appear at said place to receive said cattle or com- 
ily with the terms of said notice. 
‘*That thereupon said cattle were turned into stock 
pasture fields, and full fed until December Ist, 1881, on 
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eorn, and that the value of said corn so fed to them dur- 
ing that time was $9,420. 

“That on the 15th day of November defendant re- 
ceived written notice from plaintiffs, demanding the eat- 
tle under written contract of November 3d, *&880, to be 
weighed and delivered at Dawsonville December Ist, 
L881. 


‘Said notice was in words and figures as follows: 


**To Joun S. Bitby: 
‘***You are hereby notified that we will be ready to re- 
eeive from you on the Ist day of December, 1881, the 


‘cattle, consisting of fifteen hundred head of steers, be- 


longing to us, and placed in your keeping under a writ- 


mmc rere. c an 


ten contract, dated November 3d, 1880, and we hereby 

notify you that on said Ist day of December, 1881, we 

will demand said fifteen hundred head of steers at your 

hands. TEAL & CO. 
‘¢November 15th, 1881.’ 


‘That in pursuance of said notice defendant com- 
menced to weigh 1,240 of said cattle on the Ist and 2d 
days of December, 1881, and that said 1,240 cattle weigh- 
ed at that time and place one million five bundred and 
eighty-four thousand one hundred and sixty-four pounds. 


‘* Defendant introduced testimony further tending to 
prove that plaintiffs disturbed said cattle by building a 
fire near the pens where the cattle were held on the 
nights of November 30th and December Ist, 1881, just ~. 
prior to the days when said cattle were to be weighed, : 
and that by reason of such disturbance the weight of said 
cattle at the same were weighed on said first and second 
days of December was reduced 25 to 50 pounds per head. 

‘*Defendant further introduced testimony tending to . 
prove that said cattle were shrunk before weighing, ac- 
cording to the terms of said written contract, and that 
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after the sume were weighed he offered to deliver them 
over to plaintiffs on payment in cash by plaintiffs of five 
cents per pound for all extra weight over and above nine 
hundred and fifty pounds per head, according to said 
weights of November Ist, 1881, and on the payment for 
the care and feed for the same from that time to Decem- 
Ist, 1881, and for the freights defendant had paid on said 
cattle from Council Bluffs, which payment plaintiffs re- 
fused to make, and demanded said cattle to the number 
of fifteen hundred head. 


**Defendant introduced evidence tending to prove 
that of the two hundred and sixty-eight cattle that died, 
defendant took off and preserved the hides of all of 
them, except seventeen. That defendant offered totake 
off the hides of these, they being frozen. Plaintiff Cole- 
man expressly stipulated that defendant need not take off 
their hides; that he knew they were dead, and that was 
all he wanted; and that on March, 1881, plaintiff Cole- 
man agreed to count and receive the hides defendant had 
tuken off the cattle, he then stating he wished to market 
them; and defendant got them together for that purpose, 
but plaintiff afterwards refused and neglected so to do. 
That defendant had two hundred and fifty-one (251) hides 
on his farm ready for counting, inspection and receiving 
by plaintiffs. That again, in April, 1881, defendant ten- 
dered these hides to plaintiff Coleman, and requested 
him to count, inspect and receive them, which he re- 
fused to do. That during the summer of 1881 these hides 
rotted and became spoiled without any fault on the part 
of the plaintiff. 


‘‘Defendant further introduced evidence tending to 
show that the market value of said cattle at Dawsonville 
on the first days of December, 1881, was three and a half 
cents per pound to four cents per pound, and that the 
difference in value between the cattle at Dawsonville, 
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Mo., on said first day of December, 1881, which he had 
weighed and ready for delivery, and the same cattle 
weighing 1,400 pounds, would not exceed fifty cents per 


hundred pounds. 


‘*The defendant introduced evidence tending to show 
that there was a market for eattle at Dawsonville, Mis- 
‘souri; that the surrounding country for many miles was 
very productive and well inhabited, and a large portion 
of the population was devoting their time to the raising 
af cattle. That there were a number of cattle buyers at 
that place, and that the value of beef cattle at that place 
was the Chicago market price forthe same kind of cattle, 
less freight and the ordinary shrinkage of cattle between 
those places, occasioned by their shipment. That in the 


summer of 1881 there was a large demand there for such 
cattle as those replevined by the plaintiffs from the de- 
fendant, for the reason that with the exception of a few 
of the eattle which were described in the testimony of 
the witnesses as ‘stuck cattle’ the others were in a fine 
condition to. be taken and fed for fatted beef cattle. 
And that the cattle dealers in and around Dawsonville in 
that season of the vear were buying cattle in Chicago and 
other markets and shipping them to Dawsonville for the 
purpose of selling them to parties in the surrounding 
country as feeders; that is to say, to be fed until they 
become fat beef cattle. That such cattle as those replev- 
ined by the plaintiffs would, at that season of the year, 
have brought more at Dawsonville,and could have been sold 
to a greater advantage tothe cattlemen in the surround- 
ing country than they were afterwards sold in Chicago. 

‘‘Defendant also introduced evidence tending to show 
that the cattle were recklessly handled by the plaintiffs 
after they were delivered into their possession by the 
marshal. 


‘*That the commission men in Chicago who handled 
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the cattle did not sell them to the best advantage, and 
that such cattle would have realized much more if they 
had been disposed of differently by the plaintiffs and 
their agents. 

‘¢ Defendant introduced evidence tending to show 
that when he drove the cattle to Dawsonville, Missouri, 
he demanded of the plaintiffs that they pay him for the 
food and care of the cattle while in his hands, and they 
refused to allow him anything whatever at that time or at 
any time. 

** Defendant introduced evidence tending to show 
that the plaintiffs’ cattle, when delivered to him at Daw- 
sonville, Missouri, in 1880, were of the value of $25; 
that at the time they were taken from the defendant at 
said place by the marshal they were at least of the value 
of $44 64-100 dollars per head; that between the Ist of 
November, 1881, and the first of December, 1881, they 
ate 18,480 bushels of corn; that corn was worth between 
the last said dates, at plaintiffs’ premises, between forty 
and fifty-eight cents per bushel, That plaintiffs’ seattle 
increased in weight between the last said dates 15 and 4 
pounds each. 

‘** Defendant also introduced evidence tending to 
show that plaintiffs’ cattle, while in his care, had eaten a 
great quantity of hay and straw, and during the summer 
and fall of 1881 had consumed the grass and pasture off 
of several thousand acres of land, and that at all times 
while in his eustody, they were herded, guarded and fed 
by men employed by him, to the number averaging be- 
tween twenty-five and forty. 

‘*Defendant further introduced evidence tending to 
prove that plaintiffs knew of the manner in which said 
‘sattle were handled while they were at Rock Creek sta- 
tion and vicinity in the month of October, 1880, and of 
the want of feed and water they had suffered from at 
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that place, and the kind of water they had drunk at Rock 
Creek Valley and Soda Lakes, and of the severe, stormy 
and extreme cold weather prevailing there at that time, 
and of the death of a portion of said cattle from such 
exposure, want of care and food, and bad water while in 
that vicinity, and of the delays in shipment of said cat- 
tle; and that defendant and said Bass were not informed 
by plaintiffs of any of said facts, or that defendant or 
said Bass knew anything thereof at the time defendant 
received said cattle under said contract, and that defend- 
ant at the time he received said cattle supposed they were 
of an average lot in age, flesh, and quality to the portion 
of said Teal & Co.’s herd which arrived at Council 
Bluffs on the 17th day of October, 1880; that the cattle 
of the sample lot received Oct. 17th, 1880, weighed on 
aun average one thousand and one pounds, and that the 
thirteen hundred head received by defendant under his 
contract weighed 1,250,390 pounds, an average of 950 
pounds and a fraction, and that the two hundred head 
of said cattle, weighed to defendant with the 1,000 head, 
weighed 174,650 pounds, an average of 837 pounds anda 
fraction. 


‘* Defendant further introduced evidence tending to 
prove that while defendant had said cattle at Dawson- 
ville ready for delivery to plaintiffs from the 2d to the 
7th days of December, 1881, the defendant expended 
two hundred dollars for feeding said cattle, and that de- 
fendant had said cattle fed and watered regularly. 


‘* Defendant introduced evidence tending to prove 
that he paid railroad freight on said 1,500 cattle from 
Councill Bluffs, lowa, to Dawsonville, Missouri, at dif- SK 
ferent times from November 4th, 1880, to the amount of » & 
$1,169.50. 


‘- Defendant introduced evidence tending to prove 
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that none of the 1,500 cattle received by him from plain- 
tiffs were lost, stolen or strayed. 


‘** Defendant also introduced evidence tending to 
prove that prior to the Ist day of December, 1881, that 
the plaintiffs had entered into an agreement with Wood 
Bros., cattle commission merchants, of Chicago, IIl., to 
turn said cattle over to them upon their, the said Wood 
Bros., furnishing a replevin bond to enable the plaintiffs 
to replevy said cattle at Dawsonville, and that said cattle 
when replevined at Dawsonville were then and there 
turned over to an agent of Wood Bros., who was there 
for the purpose of receiving them, and that thereafter 
the plaintiffs had no control over said cattle or their sale. 


‘‘ Defendant then offered evidence tending to prove 
that his reputation for truth and veracity and fair deal- 
ing in the neighborhood where he lived, and also where 
he was known was good, and that the witnesses so testi- 
fying would believe him under oath in a matter in which 
he had a pecuniary interest, and that defendant was an 
honest man and not a rascal.”’ 

See Record 51, pp. 26 to 36 and 37. 
See Record 52, pp. 30 to 40 and 41. 


The Court’s charge to the jury was as follows. [The 
parts of the charge in italics include every part of the 
charge excepted to and assigned as error]: 


‘* Let us, in the first place, bring before our mind 
the several parties plaintiffs and defendant to the suits. 
We find from the testimony in the cases that four gentle- 
men, Teal, Coleman, Todd and Storrs, residing in the 
State of Oregon, in the spring of 1880, formed a co-part- 
nership for the purpose of driving about 3,000 head of 
cattle, which they owned, eastward, to dispose of them 
in such a manner as to them seemed best. The partner, 
Teal, seems to have kept in person and through his son a 
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general supervision of these cattle, besides conducting 
the financial concerns of the company. The partner. 
Storrs, took but little personal interest, while the part- 
ners, Coleman and Todd, had the actual control and 
handling of the cattle from the time they left Oregon 
until they arrived at Rock Creek, on the Union Pacific 


railroad, in Wyoming Territory, from which place they - 


were transported by rail to Council Bluffs. The momed 
interest which the several partners had in the venture 
were, Teal, one-third; Coleman, one-third; and the two 
partners, Todd and Storrs, one-third jointly. The part- 
ners, it appears, were buyers, drivers, and dealers in 
cattle. 

**QOn the other hand, we have Bilby, residing near 
Fairview, in Nodaway county, in the State of Missouri. 
He is a farmer on a large scale, a raiser, feeder, and 
dealer in stock, a merchant, and having ample means to 
carry out the agreement he entered into with Teal & Co. 
These parties, plaintiffs and defendant, on the 3rd day of 
November, 1880, entered into the written contract agree- 
ment in evidence. The object of this agreement, so far 
as It can be gathered from its terms, seems to have been, 
on the part of Teal & Co., to have 1,500 of the eattle 
driven from Oregon to Rock Creek and shipped to Coun- 
cil Bluffs, taken care of and fed during the winter of 
1880 and 1881, and the summer and fall following, in 
such a manner as to secure an average weight of 1,400 
pounds each, in case they weie left with Bilby up to the 
Ist of December, 1881. Bilby, on his part, seems to 
have entered into the contract for the purpose of real- 
izing a reward of five cents per pound for every pound 
ef flesh he put upon the cattle by feeding them. The 
parties to the contract are brought together by Bass, a 
partner of the cattie firm of Rosenbaum, Bass & Co., at 
Council Bluffs, Iowa, and a preliminary agreement is 
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entered into by Bilby with the son of Teal, providing 
that Bilby should take 1,500 of the cattle driven to Rock 
Creek, such cattle to be ‘similar’ in age, flesh, and quality 
to a train load that arrived at Council Bluffs, Towa, Sun- 
dav, October the 17th, 1880. Mr. Bass, of the firm of 
Rosenbaum, Bass & Co., is made the judge of the cattle, 
whether or not they are an average lot with the train 
load that arrived on Sunday, October 17th, 1880. If the 
quotation here made from the contract was not fully 
agreed on between Bilby and the son of Teal, it resulted 
in what is now found to be the contract in suit. Bilby 
had seen the cattle which were to be the sample lot. 


‘‘After this preliminary understanding between the 
son of Teal and Bilby the son proceeds to Rock Creek, 
and on the 3rd day of November, 1880, Teal, Senior, 
and Bilby meet at Council Bluffs and the contract in evi- 
dence is agreed on and signed by the parties. On the 
same evening, or the next day, 1,300 of 1,500 head of 
the Bilby cattle passed on by Bass were weighed and 
shipped from Council Bluffs to Dawsonville, Bilby going 
with one of the shipments. Under the contract the 
eattle are ‘to be delivered to John S. Bilby, at Dawson- 
ville, Missouri.’ And it is further agreed that ‘if the said 
John S. Bilby shall pay the freight on said cattle from 
Council Bluffs to Dawsonville, Missouri, he shall be 
allowed ten per cent interest on said amount and the 
amount to be paid on delivery of cattle to J. Teal & 
Co. The cattle, as they arrived at Dawsonville, were un- 
loaded, taken care of, and driven to the farm of Bilby, as 
testified to. 


‘¢During the winter of 1880 and the summer and 
winter of 1881, Coleman, one of the partners, is found 
more or less with the cattle. The written contract be- 
tween Teal and Bilby provides that Bilby ‘agrees to take 
these cattle and winter them well on hay, straw, and 
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stock fields until grass comes; to be kept in enclosed 
pastures on good grass until the 15th of August, 1881, 
after which date on each and every day they shall be fe. 
all the corn they will eat until delivered to J. Teal & 
Co.’ It is claimed by Bilby that in the first half of - De- 
cember, 1880, the stipulations and conditions of the con- 
tract last quoted, were, by verbal agreement between him- 
self and Coleman, so changed that the cattle were to be 
fed of corn during the winter of 1880 and 1881, and that 
in consideration of Bilby’s doing so he was to be release | 
from the stipulated weight of 1,400 pounds, and as a 
further consideration that the time which he so fed corn 
in the winter of 1880 and 1881 was to be deducted from 
the time which Teal & Co. may leave the cattleto be fed, 
namely, the first of December, 1881. Under the con- 
tract Teal & Co. agree ‘to advance one thousand 
($1,000) dollars to John S. Bilby on the first day of 
September, 1881, to be applied to payment of weights 
idded to cattle on the last delivery.’ The amount thus 
stipulated for was paid by Teal & Co. and one receipt 
endorsed on the contract which Teal had made, in addi- 
tion thereto, a separate receipt given. 


‘*A notice was served by Bilby on Coleman, notify- 
ing him that on the 31st day of October, 1881,+he would 
proceed to weigh the cattle for the purpose of delivering 
them on payment of dues for care and feeding, as he, 


Bilby, claimed he had a right to do under the verbal | 


contract made between himself and Coleman, modifying 
the written agreement. Nothing was done under this 
notice except the weighing on the 3lst day of October, 
1881, of which Teal & Co. took no notice. On the first 
day of December, the day fixed in the written contract 
for the delivery, Teal & Co. demanded their 1,500 head 
of cattle of Bilby, 1,229 or 1,232 of the cattle were 
weighed on the lst and 2nd of December and driven to 
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Dawsonville, and after being held there some days by 
Bilby were taken by a writ of replevin issued from this 
Court, and the possession of them delivered to Teal & 
Co. on their giving bond. ‘The matter thus got into the 
Court, and the action known as the replevin suit com- 
menced. In this action, Teal & Co., as plaintiffs, allege 
that they are the owners of the 1,500 head of cattle in 
the controversy, and that Bilby wrongfully retains them, 
to their damage 25,000 dollars. They, Teal & Co., by 
Joseph Teal, one of the partners of Teal & Co., and a 


plaintiff in this action, makes an affidavit swearing the , 


1,500 cattle are worth 75,000 dollars, thatthey are wrong- 
fully detained by Bilby, and that they (Teal & Co.) will 
be in danger of losing their said property unless it be 
taken out of the possession of Bilby or otherwise 
secured. Without such an affidavit Bilby could not have 
been deprived of the possession of the cattle. To this 
action Bilby appears and answers that Teal & Co. are 
not entitled to the possession of the cattle; that the 
same were delivered to him by Teal & Co. to be fed and 
cared for; that 268 of the cattle died without any fault 
or negligence on his part; that he continued to feed and 
care for the rest until the same were taken from him by 
virtue of the replevin suit. That he is entitled to 30,000 
dollars for feed and care of the cattle, except 1,000 
dollars paid: that he is entitled for monies laid out for 
freights paid, and asks judgment for damages, money 
Jaid out and a return of the cattle. Ln this action (re- 


plevin ) the question ts, who is entitled to the possession of 


the cattle? The ownership not being disputed, the solu- 
tion of this question depends on another, and that is, was 
there anything due to Bilby on account of feeding and 
care of the cattle and the money charged to have been ex- 
pended? If not, then plaintiffs, Teal & Co., are entitled 
toa verdict and such damages as they have sustained, 
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under the evidence, by the detention of the cattle from 
them after the first day of December, 1881, and until 
they are delivered to them by the U. S.marshal. If, on 
the other hand, Bilby is entitled to pay for feed and 
care of the cattle they must be returned to him, and he 
(Bilby) is entitled to the damage he has sustained in 
consequence of the cattle being taken out of his 
possession, namely, the trouble and expenses for feeding 
and caring for them at Dawsonville, as herinafter further 
explained. Your allowing of damages in the replevin 
suit, if you find the issue therein for Bilby is limited as 
stated, and vou cannot allow general damages for the 
feeding and caring for the cattle; such damages, if any, 
you are authorized to pass on in the second suit between 
the same parties and growing out of the same contract, to 
which your attention will now be called. 


‘In this, the 2nd suit, the plaintiffs allege that 
they were the owners of 1,500 cattle, and that, being 
desirous of having said cattle properly cared for during 
the winter, spring and summer of 1880 and 1881, they 
entered into a contract in writing with Bilby to keep the 
sume for them; that they weighed the cattle to him, and 
he received them; that the average weight thereof was 
950 pounds; that they paid Bilby $1,000 on the first day 
of August, 1881, as agreed on, and that plaintiffs have 
fully kept their part of the contract. The plaintiffs in 
their suit further aver that if said cattle had been well 
kept, as provided in the contract, up till the first day of 
December, 1881, they would have increased in weight on 
an average 450 pounds per head, and that Bilby had 
xngreed to so feed them that they would come up to this 
average, and that they would have been worth 98 dollars 
per head to the plaintiffs. They next proceed to state 
that Bilby failed to keep the cattle as agreed, and that on 
the Ist day of December he refused, on plaintiffs’ 
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demand, to deliver them up, and they have been com- 
pelled to bring the replevin suit; that the increased 
weight of the cattle taken from the defendant average 
three hundred and twenty-six pounds, and that the cat- 
tle were worth forty-four dollars per head only.  Plain- 
tiffs further allege that Bilby failed to deliver 271 head 
of the 1,500 head of cattle delivered to him, and that the 
‘cattle not delivered were worth twenty-six thousand dol- 
lars. Teal & Co. claim that they have been damaged by 
Bilby not keeping his contract in the sum of 92,366 dol- 
lars, for which they ask judgment against Bilby. 

**The petition of plaintiffs in the suit sets out more 
at length and in detail the various failures of Bilby to 
keep his contract, and you may refer to it for omitted 
specifications; so many of them have been cited only as 
will enable me to intelligently speak of their claims. 

‘To this action the defendant Bilby answers, by 
first denying all the allegations of the plaintiffs’ petition, 
and he next proceeds to declare the facts to be, that he 
entered into the contract for the keeping of the 1,500 
“attle of plaintiffs; that the cattle were to be similar in 
age, flesh, and quality to those which arrived on the 17th 
day of October, 1880, which Bilby had examined; that 
he, Bilby, relied on the representations as to the condi- 
tions of the cattle made by the plaintiffs, and was thus 
induced to enter into the contract, and agree that Bass, a 
partner of the cattle firm of Rosenbaum, Bass & Co. at 
Council Bluffs, should be the judge as to whether the 
‘attle to be turned over to him were up to an average as 
compared with the sample lot; that the cattle delivered 
were not in fact up to the average, though so represented 
to be by plaintiffs and said Bass; that the cattle had been 
snowed in and detained at Rock Creek, from the 17th to 
the 30th of October, that they had been starved until 
many of them died, and others so frozen and injured 
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that they never fully recovered, of which facts as stated 
the defendant and Bass were ignorant, and were con- 
cealed by plaintiffs from defendant and said Bass; that 
the treatment the cattle received was the cause of many 
of them afterwards dying; that though they were care- 
fully shipped, handled, and cared for, two hundred and 
sixty-eight of them died, snd none of them strayed or 
were stolen, and none died through the neglect or ecare- 
lessness of defendant, but that they died from unavoidable 
causes. Defendant Bilby further alleges that he com- 
plied with the contract regarding the preservation of the 
hides as evidenee of the death of such of the cattle as 
‘had died, and that he tendered the hides as agreed be- 
tween plaintiff Coleman, and that since the hides had 
spoiled. Defendant next set out the amounts of money 
ndvanced by him for plaintiffs to pay freight of cattle to 
Dawsonville, and claims payment thereof with Interest. 


‘*Defendant next proceeds to set up a verbal agree- 
ment that the defendant should put the cattle on corn, 
and that in consideration of so doing the time the defend- 
unt should so feed was to be deducted from the time the 
sauttle were to be fed corn in the fall, and as a further 
consideration the defendant was to be released from the 
written contract to Increase the weight of the cattle 450 
pounds. The defendant next alleges that in conformity 
to the verbal agreement he put the cattle upon corn 75 
days, and that on the 27th of September he notified plain- 
tiffs that their cattle were ready for delivery, to which 
plaintiffs paid no attention, and that in conformity to the 
notice he weighed the cattle, and that they weighed 
1,553,305 pounds; that on the 15th day of November, 
1881, defendant received notice from plaintiffs that on 
the Ist day of December, 1881, they would be ready to 
receive the 1.500 head of cattle belonging to them; that 
thereupon defendant made arrangements for weighing 
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and delivering of said cattle; that while doing so plain- 
tiffs caused the cattle to be disturbed, to his (defendant's) 
injurv, inthe sum of 2,245 dollars. The defendant. next 
proceeds to state that he had 1,232 head of cattle on the 
2nd day of December, 1881, at Dawsonville, ready for 
delivery, and willing to deliver the same on payment of 
the amount due him for caring and feeding of said cat- 
tle, the amounts advanced for freights, and the injury 
done him by disturbing the cattle before weighing, 
amounting in all to $29,136.62. Defendant further states 
that plaintiffs refused to pay him his just demands and 
receive the cattle, and that, in consequence, the cattle 
were kept at Dawsonville up to the 9th day of December, 
1881, when they were taken out of his possession by the 
U.S. Marshal under a writ from this Court and delivered 
into the possession of plaintiffs. 

‘‘With the outlines of the allegations of plaintiffs in 
their suit tor damages, and the outlines of defendant’s 
answer thereto and his allegations as to the modification 
of the written contract by verbal agreemeut before us, 
we can enter upon the consideration of the law as appli- 
cable to the facts, which I shail now proceed to do. 

‘And, first, of the written contract. It has 
niready been said that its object. as deducted 
from its provisions, must be declared to have 
been the taking care of and feeding of the cattle, so as 
to increase their weight from 950 pounds to 1,400 pounds 
per head; in other words, add 450 pounds, as provided 
in the written contract. The plaintiffs, in their statement 
of the case, say that the increase of weight spoken [of] 
was for the purpose of making them marketable, and 
that in consequence of their not being marketable at 
1,276 pounds, losses, aside from the deficiency in weight, 
has been incurred by them. The contract is silent as to 
what was to be done with the cattle after they were fed, 
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and hence the alleged intended manner of dealing with— 
by the plaintiffs can have no bearing in the matter. You 
may well come to the conclusion from the evidence that 
the plaintiffs, if they had received the cattle in the order 
anticipated, they would have dealt with them as their in- 
terests would have suggested, put them onthe market for 
beef, in whole or in part, or still further fed them. 
‘*The existing market, its future prospect as to rise 
or fall, the cost of longer feeding them, might all have 
constituted factors in their determination as to what they 
would have done with the cattle. Enough: the contract 
says nothing about the future of the cattle, and it would 
be idle for you to speculate about it. The written con- 
tract provides that Bilby’s cattle were, on an average, to 
be similar to a lot of the Teal herd, which had arrived on 
the railrond on the 17th dav of October, in age, flesh, 
and quality; and Bass, a member of the cattle firm of 
Rosenbaum, Bass & Co... which tirm handled the Teal 
eattle on commission, was made the judge as to whether 
the cattle of Bilby’s came up to the average of the sam- 
ple lot. It may have beeu unfortunate on the part of 
Bilby to have agreed to an arbitrator who was in the 
interest of Teal, by way of commission in the eattle on 
which he was to pass; yet that was for Bilby to deter- 
mine, and he cannot complain of the acts of Bass, if hon- 
estly discharged by him. It is only in case Bass was 
himself deceived by plaintiffs, in not putting him, Bass, 
in full possession of the knowledge possessed by them, 
and necessary for proper discharge of his, Bass’, duties 
as arbitrator, that you can go behind Bass’ acts. Then, 
tf the cattle of the Teal herd were infected by a disease 
incurred through careless handling, want of sufficient or 
proper food or water, and such disease could not be dis- 
covered by a careful examination, which Bass is presumed 
to have made, in such a case the plaintiffs were bound, 
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if they knew of such disease, to disclose it to Bass or 
Bilby, and their failure to do so was a fraud upon Bilby: 
and if damages have resulted to him, Bilby, in conse- 


quence, he is entitled to recover them in this action. 


Bass, under the contract, was to judge of the age, flesh 
and quality of the cattle between the parties, as already 
stated, but he was not made the judge as to the manner 


in which the cattle were to be weighed, that being stipu- 


lated for in the written contract. Under it the cattle ar- 
riving before noon of any one day were to be cut off from 
food; in other words, put upon shrinkage the same day 
in the evening at 7 o’clock, and remain without food or 
water until 7 o’elock the following morning, when they 
were to be weighed. Cattle arriving after noon of any 
one day are to be cut off from food and water on the 
evening of the following day. It is apparent from these 
provisions of the written contract that the cattle were 
not to remain in the stock vards on feed longer than 
Was necessary to put them upon shrinkage, as stipulated, 
The provisions here cited Bass, whe had the handling of 
the cattle, had net a right to change. He had nothing to 
do with them, except to see that thev-were complied 
with. If the cattle were kept in the stock yards on food 
longer than necessary to put them upon shrinkage, or if 
the cattle were not cut off from food or water, as provid- 
ed in the contract, and this occurred without the knowl- 
edge and consent of Bilby, and he, Bilby, was damaged 
in consequence thereof, he is entitled to recover such 
damage in this action as he has shown by the evidence he 
has suffered. Bilby could waive the conditions as to 
feeding before weighing the cattle, or not insist on them ; 
and if he knew that the contract was violated in this re- 
spect, you may infer such waiver if he failed to protest. 
Bilby had a right to presume that Bass would do his duty 
in the premises, and was not bound to see to it that he, 
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Bass, did as required by the contract. It is only from 
Bilby’s knowing the violation and not objecting that the 
inference of waiver spoken of can be drawn. 

** The written contract provides ‘that Bilby shall take 
the cattle and winter them well on hay, straw and stalk 
fields until grass comes; to keep in enclosed pastures, on 
good grass, until the J5th day of August, 1881, after 
which date on each and every day they shall be fed all the 
corn they will eat until delivered to J. Teal & Cow” The 
provisions as to wintering them well on hay, straw and 
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struction. They are meant to convey the idea that the 
caitle should have a reasonable quantity of one or the other 
of the kind of food mentioned, so as to enable them to 
pass through the winter in reasonable good condition, 
Bilby was not thereby prevented from feeding them on 
avrass, dry ar green, corn even, or partly substitute such food 
for the food named in the contract, so that the object, the 
Aveping of the cattle in reasonably good order, was se- 
ewred. Lt well not do to stick in the bark in expounding 
the contract, for tf you did, what would have become of 
these cattle? There are no provisions in the contract for 
watering them. Yet no one has contended that they were 
not to be watered. It belongs to the keeping and caring 
for them. Thecattle are to be kept on good grass, in en- 
closed pastures. The object of the latter provision, no 
doubt, was to keep the cattle from running at large. It 
is for you to say whether the herding of a portion of 
them on open prairie a part of the time, when such prai- 
rie is found to be fenced all around, except the road 
openings, is a compliance with the provisions of the con- 
tract. 

‘* Another provision of the contract is ‘ that Bilby is 
to be responsible for all cattle lost, strayed or stolen; 
and for any dying through the neglect and carelessness of 
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the said John S. Bilby, any dying through causes which 
are unavoidable, shall be shared thus: ‘J. Teal & Co. to 
bear the loss of the steers, and John S. Bilby the feed. 
If any steer die, John S. Bilby shall preserve the hide as ev- 
idence of death, and the ears, if there are any ear-marks.’ 
I remember no evidence of any cattle having strayed or 
having been stolen. If there is evidence of any of the 
‘cattle haying been lost, strayed or stolen, without having 
been recovered, Bilby is lable for such to the plaintiffs. 

‘¢ Of the missing or lost ones, if any, I shall speak 
further hereafter. If any cattle die through unavoidable 
causes, plaintiff to lose the steer aud Bilby the feed. 
What are unavoidable causes? They may [be] said to be 
the incidents which occur over which the party has no 
control, 

* Bilby was bound to take reasonable care at the cattle 
with reference to the condition in which he took them, 
What ts reasonable care under the circumstances testified 
to, you are the judge of Tf he did not take such reasona- 
ble care, and any of the cattle died tn consequence, he is 
responsible for them to the plaintiffs. It was suggested in 
argument and shown that more or less of Bilby’s cattle 
were running with and were taken care of the same as the 
Teal cattle. This testimony must be considered with refer- 
ence to the condition of the cattle. Strong cattle may get 
along with and do well with treatment under which weaker 
would suffer. The distinction here drawn had special ap- 
plication to the watering of some of the cattle. 

** Bilby, under the written contract, was to preserve the 
hides of the cattle which died and the ears of any which 
had ear-marks. Under this provision Bilby was bound 
to preserve the hides of all the cattle which died; and un- 
less he has done so, he is bound to account for the whole of 
the 1,500 cattle, less such as he has preserved the hides of, 
or the preservation of them was agreed to be waived. 
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* There is testimony showing the number of hides pre- 
served by Bilhy, and as to an agreement with plaintiff 
Coleman waiving the preserving of some of them. If the 
whole of the steers which are claimed to have died have 
been accounted for to your satisfaction, Bilby cannot be 
held responsible, provided they all died through unavoida- 
ble causes, and not through the neglect or carelessness of 
Bilby, as already instructed. The offer'to count the hides 
claimed by Bilby to have been made to Coleman, if made 
as claimed, and the count actually made, as testified to, af 
satisfactorily proven, may be taken by you as showing that 
Bilby had the number of hides claimed. There are no 
provisions tn the contract where the hides of cattle which 
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had died should be counted, and the reasonable construc- 
tion thereupon ts that the hides preserved should be count- 
ed at the time, and with a view of making the hides them- 
selves available for use or sale. 


We have thus passed over the written contract be- 
tween the parties. Such portions as have not been con- 
sidered will be touched upon in the examination of the 
claimed verbal agreement, by which the written contract 
is alleged to have been modified. This modification is 
set up by Bilby, and he is bound to prove it. The writ- ' 
ten contract speaks for itself, and must prevail, unless 2 
change and modification of its terms are proven to your 
satisfaction, In attempting to arrive at a satisfactory 
conclusion regarding the moditication or change of the 
written contract a natural inguiry is: Was there a reason 
or necessity for the change? The parties alike interested 
in the preserving of cattle were upon the ground. The 
‘attle were dving In large numbers from some cause. . A 
Would a change of food suggest itself to meet the con- if 
tingencies? If sve, there would be a reason and motive 
for the change. A contract is claimed by Bilby to have 
been made changing some feature of the existing written 
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contract. Bilby agirms that change. Coleman denies it. 
An unimpeached witness ts called by Bilby at the time of 
the claimed making of the change, to whom he, Bilby, 
repeats the agreement tin the presence of Coleman, and 
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the witness testifies to the change tin court. A number 
of the witnesses testify that the cattle were put on corn 
about the time of the claimed change. The rest of the 


testimony bearing on the question consists of acts and 


admissions ¢laimed as made by the parties to the modifi- 
‘ation, and is for and against the change. From the tes- 
timony pertaining to it you must determine, first, 


ee whether there was any change; and if vou find that a 
: change was made, what that change was. If vou find 


that there was no modification or change, then the writ- 

ten contract remained in full foree. If vou find there 

was a modification or change of the written contract by 

verbal agreement as claimed by Bilby, in that case you 

will proceed to inquire what was done under it. And 

here the question arises, Did Bilby live up to the change 

or modification, if it was made? Though you. may find 

that a modification of the written contract was made by 

verbal agreement, as claimed by Bilby, vet if he, Bilbv. 

did not live up to and comply with the change made, he 
eannot have the benefit of it. You will observe that the - 

change in the written contract, If made, brings up the 

question whether Bilby shall be paid for the care and 

expenses of feeding the cattle from the time of weighing 

them, under the notice given to Coleman, or shall he be 

satistied with the additional weight put upon the cattle 
afterwards, as shown by the December weight. It is 

obvious from the testimony that the additional weight 

‘ put upon the cattle between the two weighings did not 
pay the expenses the cattle caused. If, under the new 
ugreement, the plaintiffs were bound to take the cattle 
at the time of notice and first weighing, in that case 
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bilby will be entitled to the expenses of feeding them 
after the first weighing in December, deducting there- 
from the value of the increased weight between the 


weighings. 
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‘* Regarding the attempt to impeach the character of 
Bilby for truth, veracity, honesty, and fair dealing, it 
may be remarked that plaintiffs had the right to show ‘ae j 
that Bilby, who testified in the case, could not be 
believed on oath. It is usual when such attempts are 
made to stop here; but plaintiffs went further, and 
undertook to show also that he, Bilby, is dishonest. 

How he, Bilby, met these charges you heard, and are 

able to determine the question whether his testimony 

shall be affected thereby. While this far everything is 

legitimate and proper, there is one view against which I 

warn you. This view is that the attempt to attack the 

honesty of Bilby should not be allowed to affect your 

mind, if at all, further than as related to this case. A 

man suing another must have a good cause of action. He 

cannot turn around and say that I have no cause of action, 

yet you are a rascal, and therefore I am entitled to receive 

a judqment, and take your property to satisfy it. Whatis , 
intended by this allusion to the attempt to impeach ts to 
direct your mind to the proper application of the testi- 
mony. : 

‘*Having thus reviewed the law as applicable to the 
testimony at some length, what remains to be done is to 
present to you the theories and claims of the parties in 
each of the cases. Both suits, the replevin = suit 
instituted on the first of December, 1881, and the suit 
upon the contract for damages brought on the 23rd_ of 
December, 1881, are suits in which Teal & Co. are plain- 
tiffs and John 8S. Bilby is the defendant. In the first of . 
these suits, the action of the replevin, the plaintiffs seek 
to recover the possession of the 1,500 head of cattle 
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which they delivered to Bilby for the purpose of feed- 
ing. There is no dispute as to the title of the cattle, 
they belonging to Teal & Co. 

‘**Bilby claims the possession as rightfully belonging to 
him until he is paid for the care and expenses he has 
been at in feeding and caring for the cattle. The claim 
made by defendant is denied by plaintiffs, they virtually 
saying you, the defendant, have no such rightful claim, 
but under the pretense of it wrongfully withhold the 
possession of the cattle from us. Now, if you shall find 


trom the testimony, and under the instructions of the 


Court, that defendant, in caring for and feeding the cat- 
tle as he did, damaged themin value rather than increased 
it, you should find the issue in the first, the replevin suit, 


for the plaintiffs, and assess damages in their (pl ff’ ) 


favor sufficient to cover losses incurred by being deprived 
of the cattle from the first of December up to the time they 
( pl’ fis) obtained the possession of them under the writ of 
replevin. 

“But if, on the other hand, you shall find from the 
testimony, and under the instructions as given by the 
Court that defendant Bilby was entitled to something for 
the care and feeding of the cattle as he did, after allowing 
and deducting therefrom any damages which plaintiffs 
may have sustained, in that case you are instructed to find 
the issue in the replevin case for the defendant, and assess 
his damages in amount sufficient to recompense him for his 
trouble, care, and cost of feeding and holding them at 
Dawsonville from the 2nd day of December up to the time 
they were taken out of his (deft's ) possession by virtue of 
the replevin. 

‘In the replevin suit you can only determine whether 
the plaintiffs or defendant is entitled to the possession of 
the cattle and the damages as stated. The determination 
of the amount of damages sustained by one or the other of 
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the parties as to the treatment and caring for the cattle is 
the subject-matter of the controversy in the second suit. the 
suit for damages on the contract. 

‘*The allegations and claims of plaintiffs in the 
second suit—the suit on the contract for damages—sum- 
marized are that the plaintiffs have performed all the 
agreements and undertakings of the contract on their 
part, but that the defendant has failed to keep and 
perform his part, whereby plaintiffs have been damaged 
in the sum of 92,366 dollars. 

‘To this second, the damage suit on the contract, the 
defendant answers, summarized, alleges that the written 
contract as originally made was afterwards, by a verbal 
agreement, moditied and changed, and that he has per- 
formed all his agreements and understandings under the 
contract moditied; that he is entitled to compensation for 
the care and feeding of the cattle and to monies laid out 
and expended for plaintiffs for freight, and asks for a 
judgment in the sum of $51,981.62. 

‘*It remains for me to instruct you regarding the rule 
for assessing damages. Much has been properly said 
about weights of cattle because it helps us in arriving at 
the value of the cattle, for that isthe real question. The 
price per pound of cattle of various weights and in differ- 
ent conditions has been considered, beeause this may aid 
us also in arriving at the true value of the eattle. Under 
the claims made by the plaintiffs, and assuming that the 
written contract under which they claim has not been 
moditied, they would be entitled to the difference in value 
between the cattle weighing on an average 1,400 pounds 
and cattle weighing on an average 1,276 pounds, if there 
be any difference in value. The defendant Bilby would also 
be liable for the number of cattle not properly accounted 
for, valued at the vaiue of a 1,400 pound steer. What- 
ever value you fix on the cattle must be fixed with refer- 
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ence to the value of cattle then on the Ist day of Decem- 
ber, 1881, at Dawsonville. Under the written contract 
the plaintiffs are entitled to the hides of the. cattle which 
unavoidably died. Unless vou find that a tender of these 
was made by defendant to plaintiffs, in which latter case 
the defendant would not be liable for them, there is no 
proof before vou as to the value of the hides, and in order 
to recover their value the plaintiffs would have to show 
it: the hides seem to be out of question even if defend- 
ant’s tender was invalid. The foregoing is the claim of 
the plaintiffs for damages, and they will be ascertained 
by vou under the evidence and the instructions of the 
court as given vou in the manner stated, if the written 
contract has not been changed or moditied. 

**The claims of the defendant are as follows: 

** Assuming the written contract to have been modi- 
fied, and that defendant performed his contract as modi- 
tied, he claims for the increased weight of the cattle from 
950 to 1,276 pounds. He further claims that under the 
moditied contract he had a right to turn over the eattle 
on the first day of October or earlier, and asks pay for 
feeding and caring for the cattle from the first day of 
October, when he tendered them, to the first day of De- 
cember, when he drove them to Dawsonville, deducting 
therefrom the value of the increased weight between the 
two weighings. He also claims for money advanced for 
and on account of freight charges advanced on the eattle, 
with interest at 10 per cent. from the date of payment. 
If vou find any amount due from plaintiffs to defendant, 
defendant Is entitled to interest for the amount you may 
find due him from the the time the possession of the cat- 
tle were taken from him to this day at six per cent. 

‘*You will have to find a verdict in each of the cases. 
The forms of the verdict will be prepared and handed to 
vou to fill them up in conformity to your findings. 


XVI. Assignment. 
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**T desire to modify the instruction regarding your 
finding, and now instruct you that in case you find the 
issue tn the replevin suit for the defendant, you should at 
the same time jind the value of the cattle taken by Teal & 
Co. from the defendant Bilby, and also the amount of the 
interest the defendant has in the cattle. You are further 
instructed that if you find the issue in 409—the damage 
suit—for the defendant, you will merely say so in your 
verdict.’ 

The jury returned two verdicts on January 2nd, 
1882. 

The one in the replevin suit, No. 51, was as follows: 

‘We, the jury, find the issues for the defendant, and 
assess the value of the property taken at $65,598.35, and 
assess the defendant’s interest therein at $23,835.12."’ 

And the verdict in the damage case, No. 52, was: 

‘‘We, the jury, find the issues for the defendant.’’ 

Judgment was thereupon entered in favor of defend- 
ant against the plaintiffs and their sureties on the re- 
plevin bond for $23,835.12, the defendant’s interest in 
the cattle for keeping and for advances. 

The Sections of the Revised Statutes of Missouri, 
authorizing the verdict and judgment, are as follows: 

‘Sec. 3854. If the plaintiff fail to prosecute his 
action with effect and without delay, and shall have the 
property in his possession, and the defendant in his an- 
swer claims the same and demands a return thereof, the 
Court or jury may assess the value of the property taken, 
and the damages for taking and detaining the same, for 
the time such property was taken or detained from the 
defendant until the day of the trial of the cause. 

‘Sec. 3855. In such case the judgment shall be 
against the plaintiff and his securities, that he return the 
property taken, or pay the value so assessed, at the 
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election of the defendant, and, also, pay the damages 
assessed for the taking and. detention of the property 
and the costs of the suit. 

‘Sec. 3856. If the plaintiff have not the property in 
possession, damages shall be assessed as directed in sec- 
tion three thousand eight hundred and fifty-four, for the 
taking or detention, or both, as the case may be, of the 
property; and judgment shall be rendered against the 
plaintiff and his securities for the damages, if any, and 
for costs of suit.’’ 


Aside from defendant’s lien at common law, result- 
ing from his possession of the cattle, there was a Statute 
of Missouri in force at the times in question, the mate- 
rial parts of which are as follows: 


Sec. 3196, R.S. ‘**Every person who shall keep, 
board or train any horse, mule or other animal, shall, for 
the amount due therefor, have lien on such animal, and 
on any vehicle, harness or equipment coming into his 
possession therewith; and no owner or claimant shall 
have a right to take any such property out of the custody 
of the person having such a lien, except with his con- 
sent, or on payment of such debt; and such a lien shall 
be valid against said property in the possession of any 
person receiving or purchasing it with notice of such 
claim.”’ 


Motion for new trial was made in each case, and 
after consideration by the Court overruled.” The motion 
for new trial in the replevin suit, No. 51, among other 
grounds set out that the verdict was excessive, referring 
to the finding as to defendant’s interest in the cattle. 


The plaintiffs here assign 17 errors. See plaintiffs’ 
brief, pp. 16 to 24. 


The first five, No. 1 to 5 inelusive, are to the refusal 
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of the Court to give instructions asked, respectively 


numbered 1, 2, 9, 13 and 14. 

The next eleven assignments, No. 6 to 16 inclusive, 
ure to certain, parts of the charge of the Court speciti- 
‘ally set out in the assignments. 

As to assignment No. 7 to a part of the charge it 
‘sannot be considered because that part of the charge 
Was not deepted to at the trial. 

See Record 51, pp. 54 to 61, and Record 52, pp. 
oY to 66. 


The assignment No. 17 is to the refusal of the 
Court to permit a deposition to be read and other evi- 
dence as to the sale of the cattle by plaintiffs at market 
value at Chicago 5 or 6 days after they were replevied 
[see record 51, p. 26]: but the contents of the deposition 
are not set out in the record. 

In paragraph 9, pages 44 and 45 of the plaintiffs’ 
argument, exception is taken to a portion of the charge 
of the Court, which is not included inany of the assign- 
meats of error, and of course cannot be considered 

The verdict and judgment in amount was approxi- 
mately what was conceded by the plaintiffs to be due the 
defendent for caring for and feeding the cattle and for 
advances with interest from the time they were replevied, 
if there was nothing due the plaintiffs from the defend- 
ant for damages sustained by reason of the defendant's 
alleged violation of the contract under which he held the 
cattle, though the defendant claimed his interest was 
much larger in amount, and the testimony tended to 
support that claim. 

An allowance of an average increase of 326 pounds 
per head on 1229 cattle, which was conceded by the plain- 
tiffs, ut five cents per pound, with interest thereon from 


the time of replevin to the time of trial, would alone 
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amount to $21,285, and the defendant’s undisputed ad- 
‘ances with interest to the trial amounted to $1,395, 
making $22,680, being within $1,185 of the amount of 
the verdict, and this calculation does not allow anything 
for keeping the cattle from the lst of November, or the 
Ist of December, 1881, when plaintiffs ought to have 
received them, to the 7th of the same month, when they 
were replevied, though defendant’s testimony tended to 
show the value of the corn fed to them between 
November Ist and December Ist was $9,420. 

The defendant will maintain that it is manifest from 
the records in these cases— | 

First—The question whether plaintiffs had any 
claim against the defendant for the alleged violation of 
his contract for caring for and feeding the cattle was 
fully, fairly and favorably for plaintiffs submitted to the 
jury, and the jury found that defendant was not lable, 
for that he had not violated but had faithfully kept and 
performed his contract. 

Second—The defendant not having violated his con- 
tract to plaintiffs’ damage, he was entitled to recover in 
the replevin suit his interest in the cattle represented by 
his claim against the eattle, for which he had a possessory 
lien, and his claim, or the extent of his interest in the 
cattle, was fairly submitted to the jury and fairly found 
in their verdict. 

The plaintiffs’ assignments of error will be spe- 
cifically considered in our argument post. 


/ 
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ARGUMENT. 


I. 


Krom the foregoing statement and that of the plain- 
tiffs the controlling issues and facts on which the cases 
were tried by the Court and jury are plainly manifest. 
The plaintiffs indisputably owned the cattle, 1,500 head 
of steers, delivered them in the fall of 1880 to the de- 
fendant under the written contract to be well cared for, 
fed and fattened to an average increased weight per head 
of 450 pounds, if left with defendant until December 1, 
1881, and to be re-delivered to the plaintiffs, between 
15th of October and December Ist, 1881, on payment to 
the defendant of 5 cents per pound for the increased 
weight and the re-payment of defendant’s advances on 
the cattle. 


The defendant kept the cattle, cared for and fed 
them until December 7th, 1881, when the plaintiffs re- 
plevied them without paying or offering to pay the de- 
fendant his charges for caring for and feeding them, and 
for advances. It is alleged in the plaintiffs’ petition, and 
treated in the charge of the Court, as an undisputed fact 
that the cattle at the time they were taken out of the 
possession of the defendant by the writ of replevin, had 
increased in weight on an average of at least 326 pounds 
per head, and the plaintiffs’ argument, par. 12, p. 48, 
expressly admits that adding this increased weight was 
worth 5 cents per pound. It is also admitted that 268 or 
271 head of the cattle died while in the defendant’s 
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charge. The claim of the plaintiffs, constituting the 
foundation of their two suits (the replevin and the 
damage), was in substance: 


First—That the defendant had failed to comply with 
his contract to increase the weight of the cattle to 450 
pounds average per head. 


Second—That by defendant’s violation of the con- 
tract in failing to properly care for the cattle, 271 head 
of the cattle had died. 


Third—That by reason thereof the plaintiff owed 
the defendant nothing for his care of the cattle and for 
advances, and that on the contrary the defendant owed 
the plaintiffs largely for damages done the cattle by fail- 
ing to add the increased weight, and by letting some of 
them die. 


The defendant’s claim broadly stated and set forth in 
his answer to each of the suits, was that the cattle when 
received by him were in fact in an unsound and un- 
healthy condition, and many of them in a dying condi- 
tion, not known to or contemplated by him when the con- 
tract was made, and that when he subsequently ascer- 
tained their actual condition he and the plaintiffs modi- 
fied the written contract by relieving him from the obli- 
gation of adding any specific average weight to the cat- 
tle, and in consideration for his feeding the cattle on better 
food, that is, corn instead of hay and stalks in the winter 
of 1880, as provided in the original contract, and further 
that the plaintiffs were to accept the cattle at an earlier 
period in 1881 than the time fixed in the written contract 
if the defendant desired them todoso. That the de- 
fendant fully complied with the contract as modified, 
that a part of the cattle died without his fault, and that 
he accounted or offered to account to the plaintiffs for 
the dead cattle by producing their hides as provided in 
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the contract. That he was entitled to recover of the 
plaintiffs for keeping and feeding the cattle and for his 
advances, and had a lien on the cattle forthe amount due 
him therefor at the time the cattle were taken from his 
posssession by the writ of replevin. 

The plaintiffs denied the modification of the con- 
tract. 

The real controlling dispute, which was tried, was, 
whether the contract had been modified as claimed by the 
defendant, and whether the cattle which died had died 
in consequence of any neglect or violation of the con- 
tract on the part of the defendant. 

We contend that this disputed controversy was sub- 
mitted to the jury fully, fairly and clearly, and as favor- 
ably as the plaintiffs could ask. 

The Court distinctly charged the jury in the damage 
vase that if the contract had not been modified the plain- 
tiffs were entitled to recover, and this upon the undis- 
puted fact in the case that the cattle had not been in- 
creased in average weight 450 pounds per head. 

Upon the measure of damages the Court in its charge 
instructed the jury in behalf of the plaintiffs that in the 
damage suit the plaintiffs were entitled to recover upon 
the contract, if the same had not been modified as claimed 
by the defendant, the difference in value between the cat- 
tle replevied weighing on an average 1,470 pounds and 
and their value weighing on an average 1,276 pounds and 
were liable for all cattle which died and were not ac- 
counted for, or died through defendant’s want of ordi- 
nary care, valued at the value of a 1,400 pound steer. 
This was as favorable as the plaintiffs could ask, and 
they took no exceptions to this part of the charge. (Rec- 
ord 52, pp. 57 and 58.) 

And in the damage suit the Court in its charge in- 
structed the jury on behalf of the defendant that if the 


| written contract was modified, and the defendant com- 
| plied with the contract as modified, then the plaintiffs 
were not entitled to recover in the damage suit. 


In the replevin case the Court told the jury, that as 
the ownership of the cattle was not disputed, the ques- 
tion of the right of the plaintiffs to recover depended on 
whether there was anything due the defendant from the 
: plaintiffs for caring for and feeding the cattle and for ad- 
| vances made for them. (Record 52, p. 50 supra, p. 37.) 
And in this connection the Court further charged that if 
the 1,500 head of cattle were damaged in value rather 
than increased’ by defendant, while the same were in his 
possession, and nothing was due defendant after allowing 
and deducting plaintiffs’ damages, then the plaintiffs 
were entitled to a verdict for the cattle and damages for 
their detention after the lst of December, 1881. (Record 
o2 and 57 supra 37.) 

We repeat that no one reading the entire charge of 
the Court can fail to conclude that the questions whether 
the contract was modified and whether the defendant 
failed to comply with the contract as modified to the 
damage of the plaintiffs were submitted to the jury under 
instructions exceedingly favorable to the plaintiffs. The 
jury found against the plaintiffs on these issues and thus 
disposed of the damage suit. The meaning of this find- 
ing was that the contract originally made had been modi- 
tied as claimed by the defendant and faithfully carried 
> out as modified. The finding of the jury against the 
plaintiffs in the damage suit was necessarily and inevita- 
bly followed by a finding against them in the replevin 
suit, for unless the defendant had violated the contract 
to the damage of the plaintiffs in an amount exceeding 
what was due the defendant for keeping the cattle and 
his advances in respect thereof, the replevin suit could 
not be sustained. In that event the defendant was enti- 
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tled to the possession of the cattle and had a lien on 
them for his claim and the right to retain them until his 
claim was paid, 

However, at the time of the trial the case stood in 
this peculiar attitude: The cattle had been taken from 
the defendant, turned over to the plaintiffs, and by them 
sold, and as the defendant had a lien upon the cattle for 
his claim and the plaintiffs had no claim against the de- 
fendant for the violation of the contract, the question 
Was presented to the Court and jury how the defendant's 
claim should be ascertained and in which suit, the replev- 
in or the damage? 


The Court at one place in the charge had stated that 
the claim of the defendant, if any, should be considered 
und allowed in the damage suit, but before the charge 
was concluded the Court modified it by telling the jury 
that in the event they found against the plaintiffs in the 
damage suit their verdict should be simply for the de- 
fendant, and that in the replevin suit, if they found 
against the plaintiffs, they should in their verdict assess 
the value of the property replevied and the defendant's 
interest therein. 


The only interest of ‘the defendant in the cattle was 
the amount of his claim for caring for them from the 
time he receiyed them to the time they were taken from 
him, and the advances he had made upon them. 


That the verdict of the jury was intelligently ren- 
dered and liberal towards the plaintiffs in view of the 
testimony is manifest from the fact that a simple com- 
putation will show that the amount allowed approxi- 
mates only 3 cents per pound for the undisputed 
increased weight of 326 pounds per head on 1,229 cattle 
and advancements and interest, though the defendant, 
under the modified contract, ought to have had at least 
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the actual cost of keeping the cattle after he offered to 
deliver them, which would have amounted to .a much 
larger sum, as the testimony showed, than represented 
by the increased weight at 5 cents per pound during the 
period between the time the plaintiffs ought to have 
received them and the time they were actually taken 
from the defendant by the plaintiffs. In this connection 
we may properly say the verdict awarded by the jury on 
the theory that the defendant had not violated the con- 
tract was approved by the trial judge, or else he would 
have sustained the motion for a new trial in so far as it 
claimed the damages to be excessive, or have required 
the defendant to have entered a remettitur. 

That the charge of the Court as modified correctly 
required the defendant’s claim to be ascertained by find- 
ing his interest in the property in the verdict in the 
replevin suit is clearly settled by the decisions of the 
Supreme Court of Missouri. 

In Dilworth vs. McHelvy, 30 Mo., 149, it was held: 
Where, in an action for personal property, the plaintiff 
obtains possession of the property by giving bond, 
and fails to prosecute the action with = effect, 
and it appears that the defendant has only a 
special interest in the property as against the 
platntifj—for example, a lien thereon for money due 
from the piaintiff to himself, or mere claim to posses- 
sion for a limited period; in such a case judgment should 
not be rendered in favor of the defendant for the return 
of the property or the payment of the entire value of 
the property, but the value of the interest of the 
defendant in the property should be assessed, and judg- 
ment should be rendered in favor of the defendant for 
the value so assessed, or the return of the property until 
such value be paid, at the option of the defendant. 


In Gillaim vs. Herone, 45 Mo., 487, et seg., the 
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Court, speaking of replevin suits and verdicts therein 
under the practice and law of Missouri, said: ‘In 
these suits when the plaintiff gives bond and takes the 
property, the jury finds a verdict for the defendant for 
the value of his interest in the property.’”’ 

This language was used with reference to a replevin 
suit brought by the owner of the property against one 
only having a special interest in the property, and in the 
case cite | the Court gave the reason for the rule as that 
the defendant having only a lien on the property, the 
plaintiff might, by paying off the amount of the lien, 
retain the property, and if the plaintiff would tender the 
defendant the amount of the lien the defendant would 
have no alternative but to accept the money. 


In Fallon vs. Manning, 35 Mo., 271, it was held 
‘‘where property in the possession of a party only 
having a special interest therein is taken by a stranger 
to the title in an action of replevin, and plaintiff fails to 
maintain his action, the defendant is entitled to recover 
for the full value of the property taken.’’ 


Before passing to the consideration of the specific 
assignments of error, urged by the plaintiffs, we wish this 
Court’s attention directed to the fact that the rights of the 
parties in these cases now at bar rest and depend on the 
rules of law governing executed as distinguished from 
executory contracts. 


When these suits were brought the contract was no 
longer executory. The original purpose of the contract 
was to provide for the keeping and fattening of the cat- 
tle, and their delivery, at the end of the period of 
bailment, to the plaintiffs. The continuing active exec- 
utive duties of the contract were to be discharged by the 
defendant. The plaintiffs were only to receive the cat- 
tle and pay for their keeping and the advances on them. 
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By the replevin suit the plaintiffs secured possession of 
the cattle without payment, and what is more, before a 
determination as to what amount, if anything, was due 
the defendant. The contract having been fully executed 
when the damage suit was commenced, and being no 
longer executory, the issues between the parties must be 
determined from the standpoint of an executed, not 
an executory contract. 

The defendant was entitled to recover for his care 
of the cattle and advances, and the plaintiffs were en- 
titled to reeover for violations of the contract which re- 
sulted in substantial damages to them. 

The real questions were those of claim on the one 
side and counter-claim on the other. 


Had the defendant been the moving party he could 
have sued upon the executed contract or in indebitatus 
assumpsit, and rely upon the common counts. 


The rule is well stated in the leading case of Der- 
mottyv. Jones, 2 Wall 1, (9) as follows: 


‘While a special contract remains executory the 
plaintiff must sue upon it. When it has been fully exe- 
cuted, according to its terms, and nothing remains to be 
done but the payment of the price, he may sue on the 
contract or in ¢rdebitatus assumpsit, and rely upon the 
common counts. In either case the contract will deter- 
mine the rights of the parties. * * * When he has, 
in good faith fulfilled, but not in the manner or not 
within the time prescribed by the contract, and the other 
party has sanctioned or accepted the work, he ‘may re- 
cover, as upon the common counts in tndebitatus as- 
sumpsit, 

**He must produce the contract upon the trial, and it 
will be applied as far as it can be traced; but if, by the 
fault of the defendant, the cost of the work or 
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materials has been increased, in so far the jury will be 
warranted in departing from the contract prices. In such 
cases the defendant is entitled to recoup for the dam- 
ages he may have sustained by the plaintiff’s deviations 
from the contract, not induced by himself, both as to the 
manner and time of the performance. 


**There is great conflict and confusion inthe authori- 
ties upon this subject. 

© The propositions we have laid down are reasonable 
and just, and they are sustained by a preponderance of 
the best considered adjudications.”” 


In support of the rule the opinion quoted from cites: 
Cutter vs. Powell, 2 Smith’s Leading Cases, 1 
and notes. 
Chitty on Contracts, 612 and notes. 


This doctrine when applied to the cases now before 
the Court results in this: If the contention of the plain- 
tiffs that they were entitled to damages for the alleged 
violations of the contract on these grounds, namely: (1) 
That the cattle were not increased, on an average, 450 per 
head, and (2) That the contract was not modified, as 
claimed by the defendant, and (3) That the defendant 
neglected to use the ordinary care required, by the con- 
tract, in caring for and feeding the cattle, in consequence 
of which some of them died—was fully and fairly sub- 
mitted to the jury, and decided against them,—there can 
be no prejudicial error in the cases. Owing to the trial 
of the two cases together the charge of the Court was 
necessarily long. We submit that an analysis of the 
charge shows that the theory of the plaintiffs as to 
their claim for damages was entirely covered. 


The Court, as we have heretofore shown, in one part 
of the charge, said that the defendant's claim, if any, 
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should be found in the damage suit, but this was after- 
wards properly corrected, and the jury were told not to 
consider defendant’s claim in the damage suit, but in the 
replevin suit. From this change in the charge the plain- 
tiffs try to raise the impression that the charge was con- 
fused and contradictory. The propriety and legality of 
assessing the defendant’s interest in the replevin suit is 
strikingly manifest when we consider that only by so 
doing could he avail himself of the protection of the 
replevin bond, which stood in place of the property 
which had been in his possession and on which he had a 
lien. We shall now proceed to consider the plain- 
tiffs’ assignments of error in the order they appear in 
their brief. 


II. 


The Ist and 2nd assignments of error are to the refusal 
of the Court to charge the jury as requested in plaintiffs’ 
first and second instructions, viz.: 


‘+1. If Mr. Bass, the referee named in the contract, 
which has been read in evidence, determined that the 
‘attle delivered to, and received by Builby, were, as to 
flesh and quality, such as Bilby was to have under con- 
tract, then Bilby is bound by that determination, unless 
it has been shown, by the evidence, that Bass, in passing 
upon the flesh, age and quality of said cattle, was in- 
fluenced by representations made by the plaintiffs as to 
their age, flesh and quality, and that such representations 
were false.”’ 

‘2. That although the jury may believe, from the 
evidence, that the cattle received by the defendant were, 
in fact, thinner in flesh than the lot which had arrived at 
Council Bluffs, October 17th, 1880, vet, if their condition 
aus to flesh was known to defendant at the time he re- 
ceived them, and that, notwithstanding their condition 
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as to flesh, he received them under said contract, it is too 
late now to complain.”’ 

These requested but refused instructions relate to 
the following provision of the original contract, under 
which the cattle in question were delivered to defendant, 
Viz: 

‘*The cattle delivered to John S. Bilby shall be the 
same that J. Teal & Co. drove this year from Waco 
County, Oregon, to Rock Creek, Wyoming Territory, 
branded with *T,’ on the left side, similar in age, flesh 
and quality,to a train load that arrived at Council Bluffs, 
Iowa, on Sunday, Oct. 17th, 1880. W. Bass, of the firm 
of Rosenbaum, Bass & Co., to be the judge of cattle 
arriving, whether or not they are an average lot with the 
train which arrived on Sunday, October 17th, 1880.’’ 
Supra 8. 

The part of the Court’s charge relating to the effect 
of Bass’ action under this provision (supra 42-43) was 
not excepted to, though part of it is assigned as error in 
the 7th assignment post, and is discussed in plaintiff’s ar- 
gument (par. 1, page 27). The Court said to the jury in 
substance, that Bass’ decision as to the cattle, upon the 
matter to be determined by him,was binding on the defend- 
ant unless the plaintiffs deceived Bass as to the actual 
condition of the cattle by not putting him into the full 
possession of their knowledge concerning the condition 
of the cattle, and that 1f the cattle were diseased, and 
such disease could not be discovered by a careful exami- 
nation, and plaintiffs knew it and did not d€close it to 
Bass, then Bass’ decision could not affect defendant. 


The charge of the Court was too favorable to plain- 
tiffs in giving any effect to Bass’ decision. 


The case could not be affected by what Bass did or 
failed to do. The rights of the parties could not pos- 
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sibly have turned onthat. The fact that Bass passed the 
‘attle was nothing more than a circumstance, having, 
perhaps, some bearing on the question of what was the 
actual, or rather apparent condition of the cattle when 
he passed them. The defendant received the cattle and 
the Court charged the jury that, having received them, 
he was bound to increase their weight 450 pounds each, 
on an average, unless the original contract was modified, 
releasing him from that obligation. 


We subinit that the object of the provision relating 
to Bass’ decision was only to determine whether defend- 
ant should take the cattle. The contract was made before 
the arrival of the cattle, and the defendant agreed to take 
them if they were an average lot, suchas the prior train 
load, and Bass was todeecide that. If defendant had re- 


fused to take them at all, then what Bass decided would 


be material and pertinent in a suit against defendant for 
damages for not taking them. 


This is well illustrated in Noffsinger v. Ring, 71 Mo., 
149, cited in plaintiffs’ brief, where it.was held that where 
property was purchased on condition that same should ke 
tirst inspected and approved by a third party that there 
could be a recovery of the purchase price if the property 
was not accepted upon proof of the inspection and 
approval. 

The defendant was not permitted to recover anything 
by reason of the cattle not being what it was represented 
they would be, for his recovery under the charge only 
embraced his claim for caring and feeding the cattle and 
advances. 

if Bass decided the cattle were an average lot, de- 
fendant had to take them, unless plaintiffs, by act of 
commission or omission, deceived Bass as to their actual 
condition. But the fact remains, defendant did take 
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them, and the Court charged that he had to fatten them 
450 pounds on an average or pay damages for failure to 
do so, unless the contract was modified, as claimed by 
defendant. 


IIT. 


The 3rd assignment is that the Court refused to 
charge the jury as requested in the plaintiffs’ ninth in- 
struction, viz: 


3. It was the duty of the defendant, under the 
written contract in evidence, if the same was not altered, 
to preserve the hides of all the cattle that died while the 
‘attle were in the custody of the defendant under said 
contract, until December Ist, 1881, and also the ear 
marks of all sueh dying as had ear marks. The hides and 
ears, 1f thus preserved, would, however, be evidence of 
the death of such cattle only, and not of the cause or 
manner of their death, nor would they show vhat any 
such cattle died from causes unavoidable on the part of 
the defendant. 


‘*But if the jury believe from the evidence that said 
hides were not preserved by the defendant for exhibition 
to plaintiffs, December Ist, 1881, and that such preser- 
ration and exhibition was not waived by any of the plain- 
tiffs, then the burden is on the defendant to show to the 
satisfaction of the jury by a preponderance of evidence, 
both how many of said cattle died and that their deaths 
resulted from causes unavoidable on the part of the de- 
fendant, and for all dying which are not accounted for, 
defendant is responsible to the plaintiffs.’’ 


There is nothing in the contract which required the 
defendant to preserve the hides till December Ist, 1881. 
It was sufficient-to preserve them a reasonable length of 
time to enable plaintiffs to examine them and know that 


—— 


69 


they had actually died. Defendant’s testimony proved 
this to have been done. 


IV. 

The 4th assignment is that the court refused to 
charge the jury as requested by the plaintiffs’ thirteenth 
instruction, viz: . 7 

13. The defendant in case No. 409 (now 52) 
in his answer set up an oral agreement, made and 
entered into by and between himself and the plaintiffs, 
on or about the 15th day of December, 1880, by which 
the defendant claims that the written contract dated No- 
vember 3rd, 1880, read in evidence, was modified in this, 
that in consideration of the bad condition of the cattle 
the time they were received by the defendant under said 
written contract, and by reason of the bad treatment and 
the injury done them before they were received by the 
defendant, it was agreed that the defendant should, in 
the winter of 1880 and 1881, feed corn to said cattle, and 
that the time during which he should feed them corn 
should be deducted from the latter part of the time they 
were to be kept on full feed of corn under said written 
contract, and that the defendant was to be discharged 
from his obligation under his written contract to increase 
their weight four hundred and fifty pounds each, on an 
average, if they were left in his custody until December 
Ist, 1881. 

‘*The Court instructs the jury that before they can 
believe in the existence of such a new oral contract, all 
its terms and conditions must be clearly established by : 
preponderance of evidence on the part of the defendant. 
Sucb oral contract must also be founded upon some new 
and sufficient consideration, and if the jury believe from 
the evidence after he first received said cattle, failed to 
feed them on hay, straw and stalk-fields as much as they 
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could eat, as he bound himself to do by satd written con- 
tract, and otherwise failed to treat them with ordinary 
care and prudence whereby the necessity to feed them on 
corn was brought about by his own wrongful acts, or if 
he fed them corn merely to supply the deticieney of hay, 
straw or stalks which he was to feedthem, or if he fed 
them corn of his own yolition, for any purpose, and 
without any express agreement between him and the 
plaintiffs to feed them corn with a view to change the 
manner or time of feeding them us fixed by said written 
coatract, then, in either of these cases, the fact that the 
defendant fed said cattie corn at different times during the 
winters of 1880 and 1881 would not afford a sufficient con- 
sideration for the alteration of said written contract, nor 
discharge defendant from his obligation to feed them 
corn as stipulated therein.”’ 

’ The modification of the original contract, as claimed 
by defendant, was that he should corn feed the cattle in 
the winter of 1889,instead of feeding them on hay, grass 
and stalks, and was to be released from increasing their 
weight on an average 450 pounds, and have the right 
to deliver them earlier in 1881 than originally provided, 
wnd he claimed that he complied with the contract as 
modified. It matters not who brought about the condi- 
tion of things which made the corn feeding in 1889 a 
necessity. The promise for the promise was a good con- 
sideration when executed by the party first required to 
act. As long as a contract remains in part executory 
and an agreement is made changing its terms and acted 
upon, that is a consideration sufficient to support the 
modification of the contract. We need only cite a few 
authorities on this proposition, and could safely contine 
ourselves to those cited in plaintiffs’ brief. 

In Greenleaf on evidence the rule is stated. The 
author, in speaking of the rule that parol evideace is not 
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admissible to contradict or varv the terms of a written, 
Says: | 

‘Sec. 303. Neither is the rule infringed by the 
admission of oral evidence to prove a new and distinct 
agreement upon a new consideration, whether it be a 
substitute for the old one or in addition to and beyond 
it; and if subsequent and involving the same subject 
matter it is immaterial whether the new agreement be 
entirely oral, or whether it refers to and partially or 
totally adopts the provisions of the former contract in 
writing, provided the old agreement be rescinded and 
aubandoned.’’ 

And inthe case of Gross vs. Nugent, 5 Barn. and 
Ad. 665, referred to in plaintiffs’ brief, the Court states 
the rule this way: 

‘‘After the agreement has been reduced into writing 
it is competent to the parties, in cases falling within the 
general rules of the common law, at any time before the 
breach of it by a new contract not in writing, either 
altogether to waive, dissolve or annul the former agree- 
ment, or in any manner to add to or to subtract from 
or vary or qualify the terms of it, and thus make a new 
contract.’’ 

In the cases at bar the undisputed testimony showed 
that if the contract of modification was made, as claimed 
by the defendant, it was based upon a suflicient consid- 
eration. | 

While his bailment existed and was going on the 
moditied agreement was made and carried out. 

The Court distinetly told the jury that the burden 
was on defendant to show that the original agreement 
was changed and the modified agreement carried out by 
the defendant. (Supra 46.) 

If the agreement was modified and executed, as 
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moditied by the defendant, such execution is ample con- 
sideration to support the modified agreement. 

In Hmmon vs. Slater, 22 Howard 43, cited by plain- 
tiffs, the Court, in the opinion, speaking of the consider- 
ation which will support a contract, said: 

‘*Nothing is better settled than the rule, that if there 
is & benefit to the defendant and a loss to the plaintiff, 
consequential upon and directly resulting from the de- 
fendant’s promise, in behalf of the plaintiff, there is a 
sufficient consideration, moving from plaintiff, to enable 
the latter to maintain an action, upon the promise, to re- 
cover compensation.”’ 

2 Addison on Contracts, 1002 and cases cited. 


‘Other authorities state the proposition much stronger, 
authorizing the conclusion that benefit to the party by 
whom the promise is made, or to a third party, at. his 
instance, or damage sustained at the instance of the party 
promising, by the party in whose favor the promise is 
made, is sufficient to constitute a good and valid consid- 
eration on which to maintain an action,”’ 

Violet vs. Patton, 5 Cr., p. 150. 
Chitty on Contracts, p. 28. 
Townsley vs. Sunnall, 2 Pet., p. 182. 


V. 

The fifth assignment (plaintiffs’ brief, p. 19) is to 
the refusal of the Court to give the 14th instruction, 
given by the plaintiff: 

**The jury are the sole judges of the weight of the 
evidence and of the credibility of the witnesses, and may 
cive the testimony of every witness such weight as they 
may deem it entitled to, and if they believe that any witness 
has wilfully testified falsely to any material fact in contro- 


versy on the trial of this case, they are at liberty to disre- 
the whole of the testimony of such a witness.”’ 

A large part of the plaintiffs’ argument, paragraph 
fifth thereof, pp. 35 to 41, is devoted to this assigned 
error, and quite an array of authorities referredto. The 
Court will observe that this instruction was asked as an 
entirety. There would, perhaps, have been no impro- 
priety in the Court below giving the first part of this 
instruction to the effect that the jury were the judges as 
to the credibility of witnesses, although from the tenor 
of the charge the jury could not but have been advised 
that such was their prerogative. The last part of the 
requested instruction relating to the right of the jury to 
reject the testimony of a witness, who had wilfully sworn 
falsely to any material fact, could not have been right- 
fully given. 

There is nothing in the record tending to show that 
any witness had wilfully sworn falsely to any material 
fact, and there is nothing inthe record tending to show 
what contradiction of the testimony of any witness was 
made by other witnesses. We have examined the cases 
cited in the plaintiffs’ brief and we do not find any case 
where it was held that such an instruction should have 
been given unless it appeared from the record that the 
facts in evidence authorized or made it pertinent. For 
instunee in the cases, Gillet vs. Winer, 23 Mo., 76, and 
State vs. Dwire, 25 Mo., 553, referred to in the plaintiffs’ 
brief, the Court distinctly asserted the proposition 
that the instruction is proper ‘‘where the facts in 
evidence will warrant it.’’ In both cases the record 
disclosel the testimony of a _ witness to which the 
instruction related and a contradiction thereof by other 
witnesses, und the holding of the court was that the 
instruction as applied to the facts in those cases did not 
assert a mere abstraction but was warranted by the 


evidence. 
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In White vs. Maxcy, 64 Mo., 552, (559, 590), the 
Court laid down the rule in most emphatic terms that a 
similar instruction to that requested by the plaintiff 
should not be given as a mere abstraction, but only when 
justified by the evidence. 

We quote from the opinion of the Court: 

‘The fifth instruction asked by the defendant, to the 
effect that the jury might disregard the testimony of any 
witness who, in their opinion, had wilfully sworn falsely, 
was undoubtedly correct as an abstract proposition, but 
this Court has never held that such tnstrcetions should 
always be given under all circumstances. Such instruc- 
tion isalways calculated to intimate that, in the opinion of 
the Court trying the case, some of the witnesses had tes- 
tified falsely, and the Court presiding at the trial is better 
qualified than we are to. determine the propriety of giving 
or refusing such an instruction. Upon reading over the 
record, we are unable to perceive any ground for asking 
the instruction in the present case.’ 

In our case the learned Judge who presided at the 
trial, before he could give the instruction requested. 
must have been satisfied that there was evidence justify- 
ing and authorizing it. He heard the testimony, looked 
upon the witnesses as they testifled and refused the in- 
struction, and the legal presumption is that his refusal 
was justified by the state of the evidence, and the record 
does not in any part rebut this presumption. It appears 
from the record that there was conflicting testimony, but 
it does not appear between what witnesses, and what 1s 
more te the purpose, there is nothing in the record 
tending to show that any witness had testified falsely, 
much less wilfully falsely. 

In Jron Mountain Bank vs. Murdock, 66 Mo., 70, 
the court held that an instruction that the jury may dis- 
regard the testimony of a witness who had sworn falsely 
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should not be given, for they cannot reject his evidence 
unless they believe that he has knowingly testitie! to an 
untruth. 


VI. 

The 6th assignment (supra 35), and the argument in 
support thereof (par. 6), are hypercritical. Perhaps we 
ought to pass them by without comment. The Court in 
the stating part of the charge, wherein the undisputed 
facts were being narrated, simply told the jury that ‘** The 
cattle as they arrived at Dawsonville were unloaded, taken 
care of and driven to the farm of Bilby as testified to.” 
The Court did not pretend to say they were well taken 
‘are of or taken care of as provided by the contract, but 
those questions were all left to the jury in appropriate in- 
structions not excepted to. The language of the charge 
is **were taken care of as testified to.’’ This the record 
proves to be indisputably true. While there may have 
been a conflict in the testimony whether Bilby used ordi- 
nary care, or the care required by the written contract, in 
taking them from the railroad station to his farm, it is 
bevond dispute that he did receive them at the railroad 
station, assumed charge of them and took them to his 
farm and kept possession of them until plaintiffs replev- 
ied them. And thisis all that this part of the charge was 
intended to or did sav. 


VII. 

The 7th assignment (plaintiffs’ brief, p. 19) was not 
excepted to and cannot be considered (supra 51). It 
was, however, as favorable as the plaintiffs were entitled 
to upon the question of the effect of Bass’ decision that 
the cattle were an average lot to the load which arrived 
at Council Bluffs October 17th, 1880. In considering 
the Ist and 2d assignments (supra) we have expressed 
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our views as to the only purpose of the provision of the 
contract relating to the matter to be decided by Bass, and 
we are entirely contentto submit thisassignment if it is to 
be considered upon what we ther€ said. 


VIII. 

The 8th assignment (supra 45) is only excepted to 
in argument (see paragraph 10 of plaintiffs’ argument) 
as to the following clause: 

‘* Bilby was bound to take reasonable care of the 
cattle with reference to the condition in which he took 
them. What is ‘reasonable care’ under the circumstances 
testified to, you are the judge of. If he did not take 
such reasonable care, and any of the cattle died in conse- 
quence, he is responsible for them to the plaintiff.”’ 


This part of the charge, like all the other parts to 
which the assignments relate, must be taken in connec- 
tion with what precedes and follows. The undisputed 
testimony shows that the defendant did not take care of 
the cattle in the precise way provided for by the original 


written contract. 

The Court in other parts of the charge told the jury 
that if the original contract was not modified, the plain- 
tiffs were entitled to recover for the difference between 
the actual weight of the cattle and their weight if they 
had been increased on an average 450 pounds. (Supra 
50.) 

It was certainly proper for the Court to instruct the 
jury as it did in the assignment complained of with refer- 
ence to the care required of the defendant in dealing 
with the cattle. The meaning of this part of the charge 
was, that although the contract was moditied, the defend- 
unt was still required to take reasonable care of the 
‘attle. 
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It may be further said that this part of the instruc- 
tion related specially to the question of the responsibility 
of the defendant eer the cattle which had died. Aswe 
shall see, the contract expressly provided that defend- 
ant was only to be responsible in case of the death of 
the cattle through his negligence. 


IX. 


The part of the charge complained of in the 9th 
asssignment (supra 46), when read in connection with 
the parts of the charge immediately proceeding and fol- 
lowing it, was certainly unobjectionable. The Court had 
the right to array the testimony on the question of the 
alleged modificatian of the contract, and to comment on 
it. The part of the charge does not, as we read it, 
assume @ provedr take from the jury any disputed fact. 

X. 
ras 

The 10th assignmentyelates to a part of that part of 
the charge bearing on the attempted impeachment of 
the defendant. Here is all that the charge says on this 
question, and it should all be read and construed 
together: 

‘‘Regarding the attempt to impeach the character of 
Bilby for truth, veracity, honesty, and fair dealing, it 
may. be remarked that the plaintiffs had a right to show 
that Bilby, who testified in the case, could not be 
believed on oath. It is usual when such attempts are 
made to stop here, but the plaintiffs went further and 
undertook to show also that he, Bilby, is dishonest. 
How he, Bilby, met these charges you heard, and are 
able to determine the question whether his testimony 
shall be affected thereby. While this far everything is 
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legitimate and proper, there is one view against which | 
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warn you. This view is that the attempt to attack the 
honesty of Bilby should not be allowed to affect your 
mind, if at all, further than as related to this case. <A 
man suing another must have a good cause of action. 
He cannot turn around and say that IT have no cause of 
action, vet vou are a rascal, and therefore I am entitled 
to reeeive a Judgment, and to take vour property to sat- 
isfy it. What is inte ee by this allusion to the attempt 
to impeach is to direct vour mind to the proper applica- 
tion of the testimony.”” 

The plaintiffs assign no error for the refusal of 
Instructions on this branch of the case. 

We have no comment to make on this assignment or 
the plaintiffs’ argument in support thereof, than that 
the part of the charge above quoted, which includes 
the assigned error, asserts a correct and wholesome 


rule of law, in striking and vigorous language. 


XI. 

The llth assignment covers portions of the charge 
widely separated and in no way connected, (supra, 37, 
38,44). 

Only the first part of the assignment (supra, 37 and 
88) is argued in par. 7, pp. 42 and 43, of plaintiffs” 
brief. This portion of the charge must be considered in 
connection with the assigned errors, 14 and 15, herein- 
after referred to, and argued by us in treating of the 
plaintiffs’ argument relative thereto. The part of the 
charge, covered by the 11th assignment, was, in what 
may be termed the stating part of the charge wherein 
the ultimate legal questions in the case are stated, and the 
Court, in passing, says to the jury that the ownership of 
the cattle being undisputed, the question of who was en- 
titled to their possession depended on whether anything 
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was due to defendant on account of keeping and feeding 
the cattle, and for advances. The subsequent portions of 
the charge, as we shall see when we come to consider 
the 14th and 15th assignments, told the jury that if plain- 
tiffs’ damage exceeded defendant’s claim the plaintiff 
could recover in the replevin suit. 


se gy 

The 12th assigned error, discussed in par. 8 of plain- 
tiffs’ argument, is to that part of the charge wherein the 
Court said that the provisions of the written contract as 
to wintering the eattle well on hay, straw and stalk tields 
were to receive a reasonable construction, and that the 
plaintiffs could not complain of the feeding the cattle on 
grass, dry or green, or corn even, or partly substituting 
such food for the food named in the contract, provided 
the cattle were kept in reasonably good condition. In 
other words the Court told the jury if there was a change 
of food which did not injure the cattle the plaintiffs can- 
not complain, The contract of caring for and feeding 
the cattle having been executed, the plaintiffs could not 
recover for any variance from the terms of the contract 
in the methods of caring for and feeding the cattle, un- 
less by such deviations the cattle were injured. The 
charge throughont is specially clear and pointed to the 
effect that if the contract as it existed between plaintiffs 
and defendant was not complied with, and in conse- 
quence the cattle were injured or died, then the defend- 
ant was liable. There was no testimony inthe case tend- 
ing to prove that the cattle were injured in consequence 
of receiving grass, dry or green, or corn, as a substitute 
for hay, straw and stalk fields. 


NII. 
The 13th assignment (supra 45) is to that part of 
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the charge wherein the Court tnstructed the jury that as 
to the cattle which died Bilby was required to exercise 
ordinary care, and if any died in consequence of his 
failure to do so he was lable therefor. 

Plaintiffs’ objections are elaborately argued in their 
argument, par. 10 pp. 45 to 48. They seem to forget 
that this portion of the charge related only to the de- 
fendant’s liability for the cattle which died in his posses- 
sion. They overlook the specific and pointed provision 
of the contract that ‘*Bilby is to be responsible for all cat- 
tle lost, strayed or stolen, and for any dying through the 
neglect and carelessness of the said John S. Bilby; any 
dving through unavoidable causes shall be shared thus: 
J. Teal & Co. to bear the loss of the steers and John 
Ss. Bilbyv the feed.’’ The charge only tells the jury that 
as to the dead cattle Bilby was required to exercise rea- 
sonable care, and that was all his contract required. 


XIV. 

The 14th and 15th assignments (supra 48 and 49) 
are considered in par. 11 of plaintiffs’ argument. 

The criticism on these parts of the charge are that 
they refer to the damages only to the 1,229 head of cattle 
replevied, and not to the damages to the 1,500 head de- 
livered to defendant. A reference to the part of the 
charge immediately preceding the parts assigned as error 
show that in this claim plaintiffs’ counsel are in error. 

The preceding part of the charge referred to, speaks 
of the entire lot of 1,500 head of cattle which were sued 
for in the petition. (Supra 48.) 

The petition had sued for the 1,500 head. The Court 
was speaking of the entire lot received by defendant and 
of the damage to the whole. In the light of the entire 
charge it is plain that the Court here only said that if the 
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plaintiffs’ damages exceeded the defendant’s elaim, then 
the plaintiffs could recover in the replevin suit, but on 
the other hand, if defendant’s claim exceeds plaintiffs’ 
damages, then the verdict in the replevin suit must be for 
the defendant. In other words the replevin suit could 
not be sustained if, after allowing plaintiffs’ damages, if 
any, there was something due defendant for keeping the 
‘attle and for advances. 


But if. as we claim, the Court fully and fairly in- 
structed the jury in other portions of the charge on the 
question of plaintiffs’ claim for damages and his right to 
recover the same in the damage suit, and the jury found 
that plaintiffs had sustained no damages, how can these 
assigned errors avail the plaintiffs ? The errors, if any, 
which we deny, are without prejudice. If the jury had 
found for the plaintiffs in the damage suit to an amount 
exceeding the interest of the defendant in the property 
as found in the replevin suit, then the Court might be 
required to scrutinize these assigned errors more closely 
to see whether the jury had been misled in the-replevin 
suit, and whether their verdict in that suit was right. 


XV. 

The 16th assignment is to that part of the charge 
wherein the Court modifies the instructions which he had 
previously given. The modification of the instructions 
was to this effect: That if the jury found the issue in the 
replevin suit for the defendant, they should assess the 
ralue of the cattle taken by the plaintiffs and the amount 
of the defendant’s interest in the cattle. And further, 
that if the jury found the issue in the damage suit for the 
defendant, they would simply say so in their verdict. In 
other words, the instructions as modified preclude the 
defendant from recovering anything in the damage sult, 
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nnd left his only remedy to be the ascertainment of his 
claim in the replevin suit by finding therein of the 
nmount of his interest in the cattle. 

The instructions were modified only as they bore on 
the defendant's claim, and did not affect iv any way the 
previous part of the charge relating“the plaintiffs” claim. 


AVI, 

The Lith assignment relates to the action ef the 
court below tn refusing to permit the deposition of one 
Wood as to the sale of the cattle in: question at Chicago 
in December, ISS], several days after they had been 
taken from the defendant, We submit that it would not 
have been competent to have proved the market valve 
in Chicago if the day the eattle were taken from defend- 
ant there was a market value for the cattle at the place 
Where They Were taken, COertaimly i Was Hot Competont 
TO PLOVE TRO Market Vahwe at OChieage as evicdoweed Ay 
Tho wate OF THEM woveral Garis AfrES TREY dad boom EQhoH 
TRO TRO ORORAR BR BOCIRTIY ROH TROVE Was FO 
SPOOMRO PROT GRRE ERO CATH WD FH BHO BAPAO COME 
PRA WARD WOR BR NARA RROD Peis ARRON 

Brad Ge HIRES QP FA Fenton corks aes dare 
PCED BARE CRED RAE HERwlR Oe BRere dren. Ray ROBA BER: 
NON? ht wan eatiely undisputed? thag the aggregate 
vahae of the cattle taken exceeded hrgely the value of 
the defendant's claim, and the jury so fyund. It was 
entirely tmmaterial, so far as plaimtiffs® rights were con- 
cerned, what the value of the cattle were when taken if 
that value exceeded (as it indisputably did) the amount 
of the defendant’s claim. 


AVI. 


We cannot finally pass from the consideration of 
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these cases without reasserting that taking the whole rec- 
ord, it is quite apparent that the plaintiffs had a fair 
trial, and the result reached through the verdict of the 
jury andthe judgment of the Court attains the ends of 
justice, , 

It appears from the record that one of the plaintiffs 
Was With these cattle on the farm of the defendant sub- 
stantially all the time that they were in the defendant's 
charge, and that he never made any complaint as to the 
treatment that the eattle received ‘from the defendant 
(sapere 23). The cattle had been brought all the way from 
Uregen, partly driven aad partly by rail, and were ty 
poorer flesh than the sample lot which defendant had seen 
before making the contract, 

It was a bold move on the part of the plaintiffs to 
bring the replevin suit without tendering defendant any 
thing for the eare he had given the cattle. The replevin 
SWAT Was Promprly Followed by the sat soanding For kaavy 
damages, The phos had Bo SARAME WR COMVt WH 
WRT SA BVHlOws TROY Rad Foom Gamaced Ay Gohordane's 
NORRIE DR ARNT RD WOR Bo ROM Tho Owe RE, 
BAS CRW SF TAO CRRA BW BO BAN sea~n ad PAene 
NRA WA RANE We HO HRS CORY BA GA HO WALD 
the Gehhadaak war Bedlan Bie Leen Road Fag ee 
Qefenckeg War agmelxy free Pham Raul. and War aos 
habte: anc having se fomnd, ascertamed defends ’s 
chatm te thedr verdict ba the replewhe suit, and for taat, 


judgment was awarded. 


We submit that there can be no reversal in this case 
unless the plaintiffs can show upon the record substantial 
error at the trial resulting to their prejudice, and this we 
contend they have not and cannot do. 

WM. WARNER, 

O. H. DEAN, 

JAMES HAGERMAN, 
Attorneys for Defendant. 
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WILLIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 1 


1 - United States Circuit Court, Northern District of New York. 
In Equity. 


Wittiam Hares, JAMes Gray, and CHARLES 
| SELKIRK 
ket No. ‘ 
saibiins Docket No. 3198 
ALBANY STOVE CoMPANY. 


The complainants in the above-entitled cause filed their bill of 
complaint against the defendant herein on the 9th day of May, 1881, 
which bill is hereto annexed. 

A subpcena to appear and answer in said cause was thereupon 
issued and served personally upon the defendant previous to the 
return day thereof, which subpcena and proof of service thereto are 
hereto annexed. 

On. the 6th day of June, 1881, the defendant duly appeared in 
said cause, by W. Frothingham as its solicitor, and on the 17th day 
of August, 1881, filed its answer to the bill of complaint herein, 
whicli answer is hereto annexed. | 

On the 5th day of September, 1881, the complainants filed their 
replication to the said answer, which replication is hereto annexed. 

Testimony was thereafter taken by and on behalf of the respective 
parties, the said cause was brought to a hearing and argued b 
counsel upon pleadings and proofs before the Honorable William J. 
Wallace at a term of this court. | 

A decision was duly made by said court in favor of the defendant, 

and filed herein the 16th day of Mareh, 1883. 
2 ~ On the 20h day of Mareh, 1883, at a term of this court held 
at Udica—present, the Honorable William J. Wallace, jadge— 
a deeree In Raver of the defendant in the above-entitied cause dis: 
missing the bill with costs was duly made and entered therein, which 
decree is hereto annexed, 

That thereafter and on the 14th day of January, 1894, the defend- 
ant’s costs and disbursements were duly taxed and adjusted by the 
elerk of this court at $623.46. 


3 Circuit Court of the United States for the Northern District 
of New York, in the Second Circuit. In Equity. 


Wiutiuram Hares, JAMES Gray, and CHARLES SELKIRK, Plaintiffs, 


against 
THe ALBANY Stove Company, Defendant. 


To the honorable the judges of the circuit court of the United States 
for the northern district of New York: 
William Hailes, James Gray, and Charles Selkirk, ali. citizens of 
the United States and residing in the city of Albany, in the State of 
New York, bring this their bill of complaint against the Albany 
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2 WILLIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 


Stove Company, a corporation organized and existing, as your orators 
are Informed and believe, under the laws of the State of New York, 
engaged in the manufacture and sale of coal-heating stoves at Al- 
bany, in the county of Albany and State of New York; and there- 
upon your orators complain and say: 

I. That prior to the 21st day of November, 1865, Lewis Rathbone 
und William Hailes, as your orators are informed and verily be- 

lieve, were the first and original inventors of certain new and 
4 useful improvements in coal-heating stoves; that they made 

application in due form to the Commissioner of Patents for 
letters patent of the United States therefor; that after due proceed- 
ings were had letters patent of the United States No. 51085 were 
issued to them whereby there was granted and secured to them, 
their heirs, executors, administrators, and assigns, for the term of 
seventeen years from said 21st day of November, 1865, the full and 
exclusive right and liberty of making, constructing, and vending to 
others for use the inventions and improvements set forth in said 
letters patent, which, or a certified copy thereof, your orators are 
ready to produce here in court. 

II. And your orators further state that since the grant and issue 
of said letters patent your orators, by reason of sundry mesne con- 
veyances or assignments in writing given for good and valid con- 
siderations and duly recorded in the Patent Office of the United 
States as follows: William Hailes to James Gray, September 26, 1879, 
recorded September 29, 1879, in liber 24, page 107; Lewis Rathbone to 
Rathbone, Sard and Co., July 6, 1880, recorded February 14, 1881], 
in liber 26, page 91; Rathbone, Sard & Co. to James Gray and Alex- 
ander Selkirk, October 17, 1880, recorded February 14, 1881, in liber 
26, page 93; James Gray to William Hailes, February 12, 1881, re- 
corded February 14, 1881, in liber 26, page 95; Alexander Selkirk 
to Charles Selkirk, February 12, 1881, recorded February 14, 1881, 
in liber 26, page 96, became and now are the sole and exclusive 
owners of the right, title, and interest of said Lewis Rathbone and 
William Hailes of, in, and to the said invention and letters patent 
and all the rigits, privileges, and claims for infringement or other- 
wise pertaining thereto, as by the said assignments, or duly certified 
copies thereof ready to be produced here in court, will more fully 

appear; and that your orators, by sale, purchase, and assign- 
5 ment as aforesaid, became and now are pussessed of the en- 

tire right, title, and interest in and to all claims and demands 
for profits and damages for the past unlicensed use of the invention 
covered by the said letters patent No. 51085 in, to, and for the 
State of New York, as well as for the whole United States and Terri- 
tories. 

III. And your orators further state that they verily believe the 
letters patent on which this suit is brought to be in all respects 
good and valid and of great value and utility, and have been ex- 
tensively introduced into use to the great benefit and advantage of 
the public, and that the public have generally acknowledged and 
respected the said letters patent and the rights of your orators and 
their assignors and other persons thereunder. 
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IV. And your orators further show that they are informed and 
believe that their grantors and assignors and other owners of said 
letters patent or some interest therein and their licensees are now 
and for several years past have been largely interested in the manu- 
facture of coal-heating stoves embodying the inventions and im- 
provements covered by said letters patent, and have invested large 
sums of money in the establishment and carrying on the manufact- 
ure and sale of such stoves, and that any unauthorized use of the 
inventions to which said patent relates has a direct and immediate 
tendency to diminish the gains and profits which your orators are 
entitled to receive. 

V. And your orators further show that the defendants, well know- 
ing the premises, but contriving to injure your orators, and in in- 
fringement of the said letters patent and in violation of the exclu- 
sive rights of your orators thereunder, have, as your orators are 
informed and believe, since the grant of said letters patent, both 


‘before and since vour orators became the owners thereof, at the city 


of Albany, within the said northern district of New York, and at 

other places within the United States and Territories thereof, 
6 made and sold and are now making and selling coal-heating 

stoves having the inventions or improvements like or sub- 
stantially like the coal stoves, with a. perforated or fingered fire pot, 
with a grate bottom within a circular stove, having a provision for 
the admission of air below the point of suspension of said fire pot, 
shown and described in certain letters patent granted to Rathbone 
and Hailes and numbered 51085 as aforesaid; that said stoves so 
made and sold by the defendant embody and depend for their 
efficiency upon the inventions covered by the said Rathbone and 
Hailes patent owned by your orators as aforesaid ; that neither your 
orators or their assignors or other owners or the owners of some interest 
therein have ever assented to any violation or infringement of their 
rights; that the defendant had no right or license to make use of said 
inventions, and, therefore, that it has by the manufacture and sale of 
the stoves as aforesaid infringed upon and are now infringing upon the 
exclusive rights of your orators as secured to them by said patent, 
but to what extent or how many such stoves they have so manu- 
factured and sold your orators are unable to say, and hence prav 
that said defendant may discover and set forth the same in full in 
its answer to this bill. 

VI. And your orators further show that they verily believe that. 
the defendant has made large gains and profits by the aforesaid un- 
lawful use of your orators’ patented inventions, which gains and 
profits of right and in equity belong to your orators; and they 
further show that the aforesaid unlawful acts of the defendant in- 
flict great damage upon your orators by interfering with and pre- 


venting that exclusive enjoyment of the aforesaid Rathbone and 


Hailes’ invention to which your orators are of right and in law 
entitled. : 

VII. And your orators further show that said defendant threatening 

to continue, against the will and consent of your orators, the 

7 unlawful use of the aforesaid patented inventions, to the great 
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_and irreparable loss and injury of your orators, and deprive 
them of great gains and profits which otherwise they would obtain, 
but which are now received by the defendant, all of which actings, 
doings, and threats are contrary to equity and good conscience and 
in defiance of your orators’ rights, and tend to the manifest wrong 
and injury of your orators in the premises. 

In consideration whereof, and inasmuch as your orators can have 
no adequate remedy or relief in the premises save in this honorable 
court, where matters of this nature are properly cognizable and re- 
lievable: 

To the end, therefore, that The Albany Stove Company, defendant, 
may show, if it can, why your orators should not have the relief 
hereby prayed, and may, according to the best and utmost of its or 
any of its officers’, trustees’, or directors’ knowledge, remembrance, 
information, and belief, full, direct, and perfect answers make, upon 
the corporate oaths of its officers, directors, or trustees, or some one 
of their oaths, to such of the several interrogatories hereinafter num- 
bered and set forth as by the note hereunder written it 1s required 
to answer—that is to say: 


1. Whether the said plaintiffs are not the owners of the aforesaid 
letters patent No. 51085, granted to Lewis Rathbone and William 
Hailes, November 21, 1865, and of all claims for infringements 


thereof. 


2. Whether the defendant has not, at Albany, in the county of 
Albany, in the northern district of the State of New York, and €lse- 
where in the United States or Territories thereof, during the past ten 
years, or some part and what part thereof, made and sold coal-heat- 
ing stoves like or substantially like the stoves shown and described 
in letters patent No. 51085 granted to Rathbone and Hailes as afore- 


sald. 


8 3. Whether the defendant has not, within the last ten vears, 

or some part thereof, at Albany aforesaid, or elsewhere in the 
United States or their Territories, manufactured and sold and are 
not now manufacturing and selling coal-heating stoves, an essential 
part or feature of which said stoves consists in the construction or 
arranging a perforated, slotted, or fingered fire pot, with a grate bot- 
tom, within a circular stove, having a provision for the admission 
of air below the point of suspension of said fire pot, substantially as 
shown, illustrated, and described in said Rathbone and Hailes’ 


patent aforesaid. 


4. Whether the defendant has not, within the last ten years, or 
some part and what part thereof, at Albany aforesaid, or elsewhere 
in the United States or their Territories, made and sold and are not 
now making and selling coal-heating stoves, an essential part or 
feature of which said stoves consists in the construction or arrang- 
ing the combination of an annular horizontal suspended fire pot 
which has perforated, slotted, or fingered sides, substantially as 
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shown, illustrated, and described in the Rathbone and Hailes’ patent 
aforesaid. 


5. Whether the defendant has not manufactured and sold any, 
and, if any, how many, coal-heating stoves substantially embracing 
the invention as shown, illustrated, and described in said letters 
patent No. 51085 since January 1, 1866, and what profit has been 
derived or made therefrom by said defendant. 


6. Whether the defendant has not manufactured and sold since 
the first day of January, 1866, one or more or how many coal stoves, 
known by the trade name of Fort Orange, or by any other trade 
name, made in accordance with said invention as aforesaid, the de- 
fendant has manufactured and sold since the first day of January, 
1866, and what profit has been made or derived therefrom by said 

defendant. 


9 Wherefore your orators pray that said defendant, agents, 

attorneys, clerks, workmen, and servants, each and every one 
of them, may be restrained and enjoined, as well preliminarily and 
provisionally as perpetually, from such infringement or the use of 
the invention to which your orators’ said patent relates. 


- That said defendant may be decreed to render to your orators a 
true account of the gains and profits derived by it from the use of 
said invention, and also decreed to pay over to your orators any and 
all gains and profits by it acquired and all the damages your‘orators 
and their grantors and other owners have suffered by reason of the 
unlawful acts in violation of your orators’ rights and the rights of 
their grantors or the rights of other owners, and in infringement of 
said letters patent, together with such increase over the actual dam- 
age sustained and in accordance with law and as may seem meet 
and just to this honorable court, and that the defendant may be de- 
creed to pay the costs of this suit. 

And that your orators may have such other or further order or 
relief in the premises as the nature of the circumstances of this case 
may require and to this honorable court shall seem meet and agree- 
able to equity. 

To this end, therefore, may it please your honors to grant unto 
your orators a writ of injunction, issuing out of and under the seal 
of this honorable court, directed to the said The Albany Stove Com- 
pany, enjoining, restraining, and inhibiting it and its officers, trustees, 
or directors and each and every of them, and its agents, attorneys, 
clerks, workmen, and servants, preliminarily and provisionally as 
well as perpetually, from making and selling any coal stoves which 
embodies the inventions to which your orators’ said patent relates. 


And may it further please your honors to grant unto your orators 

a writ of subpcena, issuing out of and under the seal of this 

10 honorable court, directed to the said The Albany Stove Com- 
7 pany, defendant, commanding it on a day certain to be and 
appear in this honorable court, then and there to answer all and 
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singular the premises and to stand to and abide such further order 
or decree as may be made against them. 
And your orators will, as in duty bound, ever pray, ete. 
The defendant is required to answer the interrogatories numbered 
1, 2, 3, 4, 5, 6, respectively. WILLIAM HAILES. 
JAMES GRAY. 
| CHARLES SELKIRK. 
T. G. YOUNGLOVE, 
Solicitor and of Counsel, 
44 North Pearl Street, Albany, N. Y. 


UNITED STATES OF om 
Mstrict of New York, - 

William Hailes, James Gray, and Charles Selkirk, being duly 
sworn, each for himself says that he is one of the complainants 
named in the foregoing bill of complaint, that he has read the said 
bill and knows the contents thereof, and that the same is true, except 
the matters therein stated to be alleged on his information and be- 
lief, and as to those inatters he believes it to be true; and further 
says that he also believes that the letters patent upon which this 
bill is founded are in all respects good and valid. 

WILLIAM HAILES. 

JAMES GRAY. 

CHARLES SELKIRK. 
Subscribed and sworn to before me this 7th day of May, 1881. 


[1. s.]: RICHARD P. DUMARY, 
Notary Public, Albany County, State of New York. 


(Endorsed:) Bill of complaint. Filed May 9, 1881. 


11 In the Circuit Cuurt of the United States for the Northern 
District of New York. 


May 9, 1881. 
Present: The Honorable William J. Wallace, judge. 


WILLIAM HaAlILeEs, JAMES GRAY and CHARLES 
SELKIRK , 
4 ~ | C 
sia Equity 3198. 
THE ALBANY STOVE CoMPANY. 


On filing bill of complaint in this cause, and on motion of F. G. 
Younglove, solicitor for the complainants— 

Ordered tnat a writ of subpoena do issue out of and under the 
seal of this court, pursuant to the prayer of said bill, and that this 
cause be docketed for the said complainants. 


12 The President of the United States of America to Albany 
Stove Company, Greeting: . 


You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States for the northern 
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district of New York, in the second circuit, on the first Monday in 
June, 1881, to answer to a bill of complaint exhibited against you 
in said court by William Hailes, James Gray; and Charles Selkirk, 
and to do further and receive whatever said court shall have con- 
sidered in that behalf; and this you are not to omit under the pen- 
alty of two hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Utica, in said 
northern district, the 9th day of May, eighteen hundred and eighty- 
one. 


[L. s.] WILLIAM H. BRIGHT, Clerk. 
T. G. YOUNGLOVE, Solicitor for Complainants. 


MEMORANDUM.—The defendant is to enter his appearance in the 
sult above mentioned in the clerk’s office, at Utica, on or before the 
day at which the above subpcena is returnable; otherwise the bill 


may be taken pro confesso. . : 
WILLIAM H. BRIGHT, Clerk. 


13 UnITED STATES OF AMERICA, a 
Northern District of New Y ork, { 


I hereby certify that on the 16th day of May, 1881, at Albany, in 
my district, I personally served the within writ of subpcena on Wm. 
G. Shulz, secretary of Albany Stove Company, within-named de- 
fendant, by showing the same to him, with the seal of the court 
thereon, and at the same time delivering to and leaving with him 


a true copy thereof. 
C. D. MacDOUGALL, 
| U. S. Marshal, 
. By JAS. H. KELLY, Deputy. 
Fees, $7.70 ; p’'d by comp’s’ sol. 
(Indorsed:) Equity subpcena. Filed May 19, i881. William 
H. Bright, clerk. 


14 Circuit Court of the United States, Northern District of 
New York. 


Witir1amM Hates, JAMES GRaAy, and CHARLES SELKIRK 
vs. 
ALBANY STOVE COMPANY. 


The clerk of this court will please enter my appearance as solic- 
itor for the defendant in the above-entitled cause. 


Dated Albany, June 4, 1881. 
~W. FROTHINGHAM, 
Solicitor for Defendant, Albany, N. Y. 
Wm. H. Bright, Esq., clerk, &c. 


(Indorsed:) Precept for appearance. Filed June 6, 188i. Wil- 
liam H. Bright, clerk. : 
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15 Circuit Court of the United States, Northern District of 


New York. 
JUNE 6, 1881. 
Present: The Honorable William J. Wallace, judge. 


Witit1aM Hales, JAMEs Gray, and CHARLES 
SELKIRK 
Kq. 3198. 
vs. 


THE ALBANY STOVE COMPANY. 


On filing precipe in this cause and on motion of Worthington 
Frothingham— 

Ordered that his appearance as solicitor for the defendant herein 
be, and the same is hereby, entered, and that this cause be now 
docketed for the said defendant. 


16 United States Circuit Court, Northern District of New York. 
Wici1aM Hates e¢ al. ag’nst ALBANY STOVE CoMPANY. 


It is hereby stipulated that Esek Cowen be substituted for me as 
solicitor for the defendant in this action, and that an order be entered 
accordingly. 

Albany, June 29, 1881. 

W. FROTHINGHAM, 


Defendant's Solicitor. 


(Indorsed:) Stipulation for substitution of solicitor for def’t. 
Filed Aug 17,1881. William H. Bright, clerk. 


17 In the Circuit Court of the United States for the Northern 
District of New York. In Equity. 


WILLIAM Hates, JAMES GRAY, and CHARLES SELKIRK, 
Complainants, 


against 
THE ALBANY STOVE Company, Respondent. 


The answer of the above-named defendant to the bill of complaint 
of the above-named complainants. 


The said defendant, for answer unto so much of said bill as it is 
advised it is necessary or material to answer, says: 

That it is informed and believes, and therefore admits, that on 
the 21st day of November, 1865, letters patent of the United States 
were duly issued to Lewis Rathbone and William Hailes, in the said 
bill of complaint mentioned, for an alleged improvement in coal 
stoves, but whether or not the said letters patent were afterwards as- 
sigued to or are now owned by the said complainants the defendant 


- 20% 
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has no knowledge, and is not informed, except by said bill, and does 
not admit tke said assignments or title, but leaves the complainants 
to make such proof thereof as they shall be advised. 

And the said defendant, further answering, upon information and 
belief, denies that the said alleged invention is of any value or util- 
ity, and denies that it has ever been recognized or acquiesced in by 
the public or any portion thereof. 

And the defendant, further answering, upon information and be- 
lief, denies that the said Lewis Rathbone and William Hailes were 
the original or first inventors of the devices described and claimed 
in the said letters patent, and avers that long before the said alleged 
invention of the said Rathbone and Hailes the said alleged 
inventions or material parts thereof claimed as new were described 

and shown in various letters patent of the United States of 
18 America and foreign countries, and especially in the letters 
patent hereinafter specified, to wit: 

Letters patent granted by the English government to Robert Rus- 
sell, dated January 13th, 1857, No. 113. 

Letters patent of the United States granted to Moses Bratt May 
24th, 1864, No. 42833. 

Letters patent of the United States granted to Zebulon Hunt, 
dated June 14th, 1864, numbered 438155. 

Letters patent of the Kingdom of France granted to 
dated April 30th, 1845, and numbered 817. 

And the said defendant, further answering upon information and 
belief, avers that long before the alleged invention of the said Rath- 
bone and Hailes stoves containing the same invention described 
and claimed in the said letters patent set forth in the bill of com- 
plaint or material parts thereof claimed as new were manufactured, 
sold,and publicly used by the following persons, to wit: Zebulon 
Hunt and William I. Miller, now residing in the city of Hudson, in 
the State of New York, who made and used the same at the city of 
Hudson aforesaid; Joseph C. Henderson, Gurdon G. Wolfe, James 
Morrison, George H. Phillips, and Esek Bussey, all of whom reside 
at the city of Troy, in the State of New York, and who made and 
used the said alleged invention at the city of Troy aforesaid; Sam- 
uel H. Ransom, of Albany, New York, who made and used the said 
alleged invention at Albany aforesaid; John H. Keyser, of the city 
of New York, who made and used the same at said city; W. H. 
Stran, of Baltimore, Maryland, who made and used stoves contain- 

ing the said alleged invention at Baltimore aforesaid. 
19 And the defendant, further answering, denies that it has 

at any time or place made, sold, or used any stoves containing 
any of the alleged inventions described and claimed in the letters 
patent set forth in the complainants’ said bill of complaint, and de- 
nies that it has made any gains or profits from the use of said inven- 
tions or that it has infringed or threatens to infringe the said letters 
patent set forth in the said bill of complaint. | 

As to the several interrogatories proposed in the said. bill of com- 
plaint, the said defendant makes answer as follows: 

In answer to the first interrogatory it says that it is not informed 
2—79 | 


Fourner, 
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upon the subject, except by the said bill of complaint, and is unable 
to state whether or not the complainants have the title of the said 
letters patent granted to Rathbone and Hailes. 

To the second interrogatory the defendant answers: No. 

To the third interrogatory the defendant answers: No. 

To the fourth interrogatory the defendant answers: No. 

To the fifth interrogatory the defendant answers that it has not 
manufactured or sold any stoves such as are described in the inter- 
rogatory. 

To the sixth interrogatory the defendant answers that it has not 
made or sold any stoves made in accordance with the invention re- 
ferred to in the said interrogatory. 

Wherefore the defendant prays that it may be hence dismissed 
with its costs in this behalf most wrongfully sustained. 

JAS. H. CARROLL, 
President Albany Stove Co. 
ESEK COWEN, 
Solicitor and of Counsel for Defendant, Troy, N. Y. 


20 STATE OF NEw YoOrK, 
Northern District of New York, 


James H. Carroll, being duly sworn, says that he is the president of 
the Albany Stove Company; that he has read the foregoing answer 
and knows the contents thereof, and that the said answer is true of 
his own knowledge, except as to the matters therein stated to be on 
information and belief, and as to those matters he believes it to be 


true. 
JAS. H. CARROLL, 
President Albany Stove Company. 


eo 


Subscribed and sworn to before me this 10th day of August, A. 


D. 1881. 
oe Ot MICHAEL SCHRODT, 
Notary Public, Albany, N. Y. 


(Endorsed:) “Answer.” Filed Aug. 18, 1881. 


21 Replication. 


Circuit Court of the United States for the Northern District of New 
York, in the Second Circuit. In Equity. 
WILLIAM HAILEs, JAMES GRAY, and CHARLES SELKIRK 
against 
THE ALBANY STOVE CoMPANY. 


The replication of the above-named complainants to the answer of 
the above-named defendants. 


These repliants, saving and reserving to themselves, now and all 
times hereafter, all and all manner of benefit and advantage of ex- 
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ception which may be had to the manifold insufficiencies of said 
answer, for replication thereunto, say that they will aver, maintain, 
and prove their bill of complaint to be true, certain, and sufficient 
in law to be answered unto, and that the said answer of the said 
defendant is uncertain, untrue, and insufficient to be replied 
unto by these repliants, without this, that any other matter or 
thing whatsoever in the said answer contained material or effect- 
ual in the law to be replied unto, and not herein and hereby 
well and sufficiently replied unto, confessed or avoided, traversed 
or denied, is true; all of which matters and things these repliants 
will be ready to aver, maintain, and prove as this honorable court 
shall direct,and humbly pray as in and by their said bill they have 


already prayed. 
| T. G. YOUNGLOVE, 
Solicitor for Complainants, 44 North Pearl St., Albany, N. Y. 


(Endorsed :) Replication. Filed Sept. 5, 1881. 


22 STATE OF New York, | iS: 
Albany County, f°’ 


U.S. Circuit Court, Northern District of New York. In Equity. 
WILLIAM Hates e al. vs. THE ALBANY STOVE CoMPANY. 


‘Ear! L. Stimson, being duly sworn, deposes and says that he resides 
at the city of Cohoes, in said county ; that Truman G. Younglove, 
who was the solicitor for complainants in the above-entitled cause, 
died at his residence, in Crescent, N. Y., on the seventh day of Sep- 
tember instant, and that deponent has been retained by the com- 
plainants as their solicitor in this cause in place and stead of said 


Younglove, deceased. 
| EARL LL. STIMSON. 


‘Subscribed and sworn to before me this 20th day of September, 


1882. 
[L. s.] ISAAC HILLER, 


Notary Public, Albany County, New York. 
(Indorsed :) Affidavit of Earl L. Stimson. 
23 U. S. Cireuit Court, Northern District of New York. In 
Equity. } 
WILLIAM HAILes ef al. vs. THe ALBANY STOVE COMPANY. 


The clerk of this court will please enter my appearance as so- 


licitor for the complainants in the above-entitled cause. 
Yours truly, EARL L. STIMSON, 
Solicitor for Complainants, Cohoes, NV. Y. 


Dated September 20th, 1882. 


(Indorsed:) Precept for entering appearance. 
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24 U. 8S. Circuit Court, Northern District of New York. In 
Equity. 


WILLIAM Hales ée al. vs. Toe ALBANY STOVE COMPANY. 


On filing his affidavit of the 20th day of September, 1882, and 
the precept, both entitled in this cause, and on motion of Earl L. 
Stimson— 

Ordered, That his appearance as solicitor for the complainants 
herein, in place of that of Truman G. Younglove, deceased, be, and 


the same is hereby, entered. 
ALFRED C. COXE, Judge. 


(Indorsed:) Order entering appearance. Filed Oct. 4th, 1882. 
William H. Bright, clerk. 


25 U.S. Circuit Court, North. Dist. of New York. In Equity. 
WILLIAM HAILeEs e¢ als. vs. ALBANY STOVE Co. 


And now come the complainants and enter their suggestion on 
the record of the fact of their having, on the 30th day of October, 
1882, filed in the United States Patent Office their disclaimer re- 
lating to the first claim of the letters patent referred to in the bill of 


complaint herein. 


Dated Nov. 11, 1882. 
By their solicitor, EARL L. STIMSON. 


By A. J. TODD, Of Counsel. 


(Indorsed :) Suggestion of disclaimer. Filed Nov. 14, 1882. Wil- 
liam H. Bright, clerk. : 


26 At a term of the circuit court of the United States held in 
& for the northern district of New York, at the court cham- 
bers in the city of Utica, on the 20th day of March, 1883. 
Present: Hon. Wm. J. Wallace, circuit judge. 


WiLt1AM Halves, JAMES Gray, & CHARLES SELKIRK 
| vs. 
TRE ALBANY STOVE CoMPANY. 


The above cause having come on for final hearing upon pleading 
and proofs and after hearing the allegations and proofs of the 
respective — and the arguments of their counsel and due con- 
sideration being thereupon had, and on motion of Esek Cowen, 
solicitor for the defendant, it is,ordered, adjudged, and decreed, and 
this court by virtue of the power and authority therein vested doth 
order, adjudge, and decree, that the bill of complaint in the above- 
entitled action be, and the same is hereby, dismissed; and it is fur 
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ther ordered, adjudged, and decreed that the above-named defend- 
ant have judgment against the above-named complainants for the 
amount of its costs in this suit, to be taxed, and that it have execu- 


tion therefor. 
| WM. J. WALLACE. 


(Indorsed :) Decree. Filed June Ist, 1883. William H. Bright, 
clerk. 


27 And the costs having been taxed by the clerk at $623.46, 
the process, pleadings, and decree, together with other papers 
in said cause, are duly annexed hereunto. 

Wherefore let the said defendant, Albany Stove Company, recover 
of said plaintiffs, William Hailes, James Gray, & Charles Selkirk, 
the sum of six hundred and twenty-three dollars and forty-six cents, 
costs herein as adjudged by said final decree, and this decree is duly 
signed and enrolled, pursuant to the rules and practice of the court, 
this 14th day of January, A. D. 1884, at 2 o’clock in the afternoon. 

W.8S. DOOLITTLE, Clerk. 


(Indorsed:) Enrolled decree. Costs, $623.46; total, $623.46. Filed 
the 14th day of January, 1884, 2 o’clock p. m. W. S. Doolittle, 
clerk. 


28&29 U.S. Circuit Court, North. Dist.of New York. In Equity 


WILLIAM HAILEs e al. vs. ALBANY STOVE Co. 


It is hereby stipulated and agreed that the printed records in this 
cause on the part of the complainants and defendant, containing the 
proofs, may be filed in the clerk’s office of this court for and in place 
of the original written proofs and exhibits taken in the cause and 
be considered the same as the such original proofs. 

ESEK COWEN, 
Sol. for Deft. 
EARL L. STIMSON, 
Sol’r for Comp’ts, 
By A. J. TODD, of Counsel. 


(Indorsed:) Stipulation as to depositions and exhibits. Filed 
Sep. 24, 1884. W.S. Doolittle, clerk. 


* * * * *K * * 
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30 In the Circuit Court of the United States for the Northern 
District of New York. In Equity. 


WiLurAM HaAILess, JAMES GRAY, and CHARLES SELKIRK 
against 
THE ALBANY STOVE CoMPANY. 


Testimony for complainants taken by consent before Richard P° 
Dumary, a notary public in and for the county of Albany, New 
York, as special examiner, under the 67th rule of equity (as 
amended), to be used at the final hearing of the above-entitled 


cause. 
ALBANY, N. Y., October 3], 1581. 


Pursuant to notice, the parties in the above-entitled cause met at 
44 North Pear] street, Albany, N. Y., on Monday, October 31st, A. 
D. 1881, for the purpose of proceeding with the examination of the 
witnesses on the part of complainants. 

Present: T. G. Younglove, for complainants; C. D. Kellum, for 
defendant. 

Counsel for complainants offers in evidence letters patent, bearing 
date the 2lst day of November, A. D. 1867, No. 51088, granted to 
Lewis Rathbone and William Hailes for the term of seventeen years 
from Nov. 21st, 1865, for an improvement in coal stoves, and re- 
quests the examiner to mark the same “Complainants’ Exhibit 


No. 1.” 
(Exhibit so marked.) 

ol Also assignment, bearing date the 6th-day of September, 

1879, made by William: Hailes, by which he assigned to 
James Gray all his right, title, and interest for invention in coal 
stoves, which assignment is recorded in Patent Office of the United 
States, in Liber R 24, page 107, transfer of patents, and requests the 
examiner to mark the same “ Complainants’ Exhibit No. 2.” 

(Exhibit so marked.) 

Also assignment made by Lewis Rathbone to Rathbone, Sard and 
Company, bearing date July 16, 1880, recorded in the Patent Office of 
the United States February 14, 1881, in Liber L 26, page 91, of trans; 
fers of patents, whereby said Lewis Rathbone sold, assigned, and 
transferred unto said Rathbone, Sard and Company all his right, 
title, and interest in and to said invention, and in and to the letters 
patent therefor, and in and to all license fees or royalties under the 
letters patent aforesaid, and of and in and —all just, legal, and 
equitable claims for damages which he had for infringements, &c., 
&c., and requests the examiner to mark the same “ Complainants’ 
Exhibit No. 3.” 

(Exhibit so marked.) 

Also assignment made by Rathbone, Sard and Company to James 
Gray and Alex. Selkirk, bearing date October 17, 1880, recorded in 
the Patent Office February 14, 1881, in Liber L 26, page 98, of trans- 
fers of patents, whereby said Rathbone, Sard and Company sold, 
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assigned, and transferred unto said Gray and Selkirk all their right, 
title, and interest in said invention, and in and to the letters patent 
therefor, and in and tw all license fees or royalties under the letters 
patent aforesaid, and of, in, and to all just, legal, and equitable 
claims for damages which they had for infringements, &c., &c., and 
requests the examiner to mark the same “ Complainants’ Exhibit 
No. 4.” 
(Exhibit so marked.) 

32 Also assignment made by Alex. Selkirk to Charles Selkirk, 

bearing date February 12, 1881, recorded 1n the Patent Office 
February 14, 1881, in Liber L 26, page 96, of transfers of patents, 
whereby said Alex. Selkirk sold, assigned, and transferred unto said 
Charles Selkirk all his right, title, and interest in and to said inven- 
tion and in and to said letters pattent,and in and to all claims, roy- 
alties, and recoveries under said letters patent, and requests the ex- 
aminer to mark the same “ Complainants’ Exhibit No. 5.” 

(Exhibit so marked.) 

Also assignment made by James Gray to William Hailes, bearing 
date February 12, 1881, recorded in the Patent Office February 14, 
1881, in liber 26, page 95, of transfers of patents, whereby said James 
Gray sold, assigned, and transferred unto said William Hailes his 
undivided two-thirds part of his three-fourths interest in and tosaid 
invention and the said patent, and in and to all claims, royalties, 
and recoveries under said patent, and requests the examiner to mark 
the same “Complainants’ Exhibit No. 6.” 

(Exhibit so marked.) 

It is hereby stipulated and agreed by and between the respective 
counsel that the foregoing patent and assignments being the originals 
that the same may be replaced by certified copies thereof, and each 
of said certified copies to be marked by the examiner as above re- 
quested. | 

Counsel for complainants offer in evidence a model alleged to have 
been constructed in accordance with letters patent granted to Rath- 
bone and Hailes Nov. 21, 1865 (Complainants’ Exhibit No. 1), and 
alleged to represent the coal stove shown and described in said let- 
ters patent No. 51085, and requests the examiner to mark the same 
“Complainanis’ Exhibit Rathbone and Hailes’ Stove No. 7.” 

(Exhibit so marked.) 
30 Also a stove alleged to have been manufactured and sold 
by the Albany Stove Company, having the trade name “ Fort 
Orange,” and requests the examiner to mark the same “ Complain- 
ants’ Exhibit Defendant’s Stove No. 8.” 
(Exhibit so marked.) 


ALEXANDER SELKIRK, being called as a witness in behalf of ‘the 
complainants and being duly sworn, deposes and says, in answer to 
interrogatories propounded by T. G. YouNGLOVE, of counsel for com- 
plainants, as follows: | 


1 Q. Please state your age, name, residence, and.occupation. 
A. Age, 51: name, Alexander Selkirk; Albany, N. Y.; occupa- 
tion, solicitor of patents. | 
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30 In the Circuit Court of the United States for the Northern 
District of New York. In Equity. 


WiLurAM HaAILeEs, JAMES GRAY, and CHARLES SELKIRK 
against 
THE ALBANY STOVE CoMPANY. 


Testimony for complainants taken by consent before Richard P’ 
Dumary, a notary public in and for the county of Albany, New 
York, as special examiner, under the 67th rule of equity (as 
amended), to be used at the final hearing of the above-entitled 


cause. 
ALBANY, N. Y., October 31, 1881. 


Pursuant to notice, the parties in the above-entitled cause met at 
44 North Pear! street, Albany, N. Y., on Monday, October 3lst, A. 
D. 1881, for the purpose of proceeding with the examination of the 
witnesses on the part of complainants. 

Present: T. G. Younglove, for complainants; C. D. Kellum, for 
defendant. 

Counsel for complainants offers in evidence letters patent, bearing 
date the 21st day of November, A. D. 1867, No. 51088, granted to 
Lewis Rathbone and William Hailes for the term of seventeen years 
from Nov. 21st, 1865, for an improvement in coal stoves, and re- 
quests the examiner to mark the same “Complainants’ Exhibit 


No. 1.” 
(Exhibit so marked.) 

31 Also assignment, bearing date the 6th-day of September, 

1879, made by William: Hailes, by which he assigned to 
James Gray all his right, title, and interest for invention in coal 
stoves, which assignment is recorded in Patent Office of the United 
States, in Liber R 24, page 107, transfer of patents, and requests the 
examiner to mark the same “ Complainants’ Exhibit No. 2.” 

(Exhibit so marked.) 

Also assignment made by Lewis Rathbone to Rathbone, Sard and 
Company, bearing date July 16, 1880, recorded in the Patent Office of 
the United States February 14, 1881, in Liber L 26, page 91, of trans; 
fers of patents, whereby said Lewis Rathbone sold, assigned, and 
transferred unto said Rathbone, Sard and Company all his right, 
title, and interest in and to said invention, and in and to the letters 
patent therefor, and in and to all license fees or royalties under the 
letters patent aforesaid, and of and in and — all just, legal, and 
equitable claims for damages which he had for infringements, &c., 
&c., and requests the examiner to mark the same “ Complainants’ 
Exhibit No. 3.” 

(Exhibit so marked.) 

Also assignment made by Rathbone, Sard and Company to James 
Gray and Alex. Selkirk, bearing date October 17, 1880, recorded in 
the Patent Office February 14, 1881, in Liber L 26, page 98, of trans- 
fers of patents, whereby said Rathbone, Sard and Company sold, 
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assigned, and transferred unto said Gray and Selkirk all their right, 
title, and interest in said invention, and in and to the letters patent 
therefor, and in and to all license fees or royalties under the letters 
patent aforesaid, and of, in, and to all just, legal, and equitable 
claims for damages which they had for infringements, &c., &c., and 
requests the examiner to mark the same “ Complainants’ Exhibit 
No. 4.” 
(Exhibit so marked.) 

32 Also assignment made by Alex. Selkirk to Charles Selkirk, 

bearing date February 12, 1881, recorded in the Patent Office 
February 14, 1881, in Liber L 26, page 96, of transfers of patents, 
whereby said Alex. Selkirk sold, assigned, and transferred unto said 
Charles Selkirk all his right, title, and interest in and to said inven- 
tion and in and to said letters pattent,and in and to all claims, roy- 
alties, and recoveries under said letters patent, and requests the ex- 
aminer to mark the same “ Complainants’ Exhibit No. 5.” 

(Exhibit so marked.) 

Also assignment made by James Gray to William Hailes, bearing 
date February 12, 1881, recorded in the Patent Office February 14, 
1881, in liber 26, page 95, of transfers of patents, whereby said James 
Gray sold, assigned, and transferred unto said William Hailes his 
undivided two-thirds part of his three-fourths interest in and to said 
invention and the said patent, and in and to all claims, royalties, 
and recoveries under said patent, and requests the examiner to mark 
the same“ Complainants’ Exhibit No. 6.” 

(Exhibit so marked.) 

It is hereby stipulated and agreed by and between the respective 
counsel that the foregoing patent and assignments being the originals 
that the same may be replaced by certified copies thereof, and each 
of said certified copies to be marked by the examiner as above re- 
quested. 

Counsel for complainants offer in evidence a model alleged to have 
been constructed in accordance with letters patent granted to Rath- 
bone and Hailes Nov. 21, 1865 (Complainants’ Exhibit No. 1), and 
alleged to represent the coal stove shown and described in said let- 
ters patent No. 51085, and requests the examiner to mark the same 
“Complainanis’ Exhibit Rathbone and Hailes’ Stove No. 7.” 

(Exhibit so marked.) 
33 Also a stove alleged to have been manufactured and sold 
by the Albany Stove Company, having the trade name “ Fort 
Orange,” and requests the examiner to mark the same “Complain- 
ants’ Exhibit Defendant’s Stove No. 8.” 
(Exhibit so marked.) 


ALEXANDER SELKIRK, being called as a witness in behalf of the 
complainants and being duly sworn, deposes and says, in answer to 
interrogatories propounded by T. G. YOUNGLOVE, of counsel for com- 
plainants, as follows: . : 


1 Q. Please state your age, name, residence, and.occupation. 
A. Age, 51; name, Alexander Selkirk; Albany, N. Y.; occupa- 
tion, solicitor of patents. | 
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Q. 2. Will you state what advantages and facilities you have here- 
tofore had by which you will be able to investigate, judge, and de- 
termine respecting the variations and resemblance or similarity in 
mechanical structures and of new and patented inventions ? 

A. Since 1864 I have been engaged obtaining patents, and have 
iad many occasions to examine and compare mechanical structures 
and alleged inventions with patented inventions, and have been 
often called on to give opinions in reference to similarities and differ- 
ences In mechanical structures shown and described in letters pat- 
ent. Since 1869 I have made improvements in stoves a special 
study. 

3 Q. Examine Rathbone and Hailes’ letters patent No. 51085 and 
say whether or not you fully understand the construction and oper- 
ation of the new and improved circular stove therein shown and 
described. 

A. I have examined the said letters patent and I believe I un- 

derstand the improvements shown and described therein. 

34 4 Q. State whether or not you find the description therein 

so clear and explicit as toenable a person skilled in the art to 
which it relates to make and use the stove therein shown and de- 
scribed. 

A. I find the stove shown and described in the letters patent men- 
tiuned to be sufficiently clear and explicit for the purposes named 
in the question. | 

5 Q. Compare Exhibit No. 1 with the model marked Exhibit No. 
7 and state how you find it to compare with the stove shown and 
described in said Exhibit No. 1. 

A. I have compared Exhibit No. 1, letters patent 51085, with the 
model, Exhibit 7, and [ find that the said model substantially illus- 
trates the stove shown and described in said letters patent, Exhibit 
No. 1. 

6 Q. Examine and compare Exhibit No. 8 with the stove or in- 
veniion represented or described in patent 51085, set up in the bill 
of complaint in this cause, and with the model, Complainant’s 
Exhibit No. 7, representing said invention, and then state wherein 
vou find said Exhibit No. 8 to vary from or resemble the stove or 
invention shown and described in said patent No. 51085, but espec- 
ially having reference to the said invention set forth in the first 
and second claims of said patent. 

A. Both complainants’ and defendant’s stoves are circular in form 
and may be said to be encased, suspended, perforated fire-pot stoves— 
that is to. say, thev are stoves in which the fire pot in each is encased 
by an outer wall arranged intermediate between the base section and 
the combustion-chamber section, as it is suspended from its upper 
end within said casing wall, and has its lower end portion made 
with vertical slots or openings and its upper end portions solid or 

_  ¢losed. The lower end of the fire pot in each stove is provided with 
a grate bottom ; openings are provided in the side walls of 
| 30 each stove below the point of suspension of the fire pot for the 
| admission of air to the same. In model, Exhibit 7, the fire 
pot marked in patent Exhibit 1G is made of cast metal, with an 
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outwardly and upwardly flaring form, and with a diameter as to 
leave a free space, marked d, all around between it and the encasing 
or outer wall of the stove. Made with the upper marginal edge of 
the fire pot is a flange marked c, and made with the wall of the | 
stove, at the base of the fire or combustion chamber marked GC, is a 
flange or ledge marked b. From this flange or ledge 6 the cast- | 
metal fire pot is suspended by means of flange c, made with it. 
These two flanges 6 and c co-operate together in two directions—in 
one direction they operate to hold the fire pot suspended from its 
upper end, so that it may expand and contract in a vertical direc- 
tion, when heated and cooled, without in the least affecting any of 
the other parts of the stove, and in another direction these flanges 
operate to effectually close the upper portion of the space d sur- 
rounding the fire pot, so that no air can pass in that direction from 
said space into the fire or combustion chamber C above the fire pot. 

The fire pot G extends from the fire or combustion chamber C 
down into the chamber marked B, and has arranged with its lower : 
end an open grate marked g. | 

The upper half or portion of this suspended fire pot is made im- 
perforated or solid, while the lower portion is made with vertical 
openings through its sides for admission of air above the plane of 
the grate into the body of the coal into the fire pot. Made in the en- : 
casing walls of the fire pot are two sets of openings for admission of : 
air to the fuel in fire pot G, both of which sets of openings are below 
the flange c of the fire pot, from which the same is suspended. One 
of said sets of openings consists of a series of apertures provided with 

a corresponding register plate, 7, and arranged opposite the | 
36 vertical openings in the fire pot; the other opening for the 

admission of air is made in the side of the wall of chamber 
Band between the ash pit door and the first-mentioned sets of open- 
ings. 

he Exhibit 8 (defendant’s stove) I find the same elementss or part 
arranged and combined in substantially the same manner. The 
fire pot is made of cast iron with an upwardly and outwardly flar- 
ing form and with such a diameter as to leave a free space all around 
between it and its encasing wall, which space corresponds with space 
d in patent 51085 and the model. 

In Exhibit 8 the fire pot is suspended by a flange, made with its 
upper end edge from a flange made with a plate forming substan- 
tially a part of the wall of the stove and at the base of the combus- 
tion chamber. The said two flanges (the one made with the upper 
end of the fire pot and the other with the wall of the stove) co-op- 
erate together the same as flanges 6 and ¢ in patent, Exhibit 1, and 
model, Exhibit 7, to hold the fire pot suspended so that it may ex- 
pand and contract in a vertical elevation without affecting the other 
parts of the stove, and also to close the upper portion of the space 
around the fire pot so that no air can pass in that direction into the 
combustion chamber or fire chamber above. 

In Exhibit § the fire pot extends down into the chamber below 
the combustion chamber and has arranged at its lower open end a 
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grate bottom which corresponds with the grate g in letters patent, 
Exhibit 1, and model, Exhibit 7. | 

In defendant’s stove, Exhibit 8, the upper half or portion of its 
suspended fire pot is made solid or imperforated, while its lower por- 
tion is made with vertical openings through its sides for admission 
of air above the plane of the grate into the body of coal in the fire 
pot, the same as in patent, Exhibit 1, and model, Exhibit 7. 

In defendant’s stove (Exhibit 8) there are provided two sets 
OF of openings, through either of which air is admitted to the 
fire pot, both of which sets of openings are located below the 
plane of the flanges from which the fire pot is suspended ; one set 
of said openings is made in the door of the ash pit or chamber cor- 
responding with chamber B in patent, Exhibit 1, and the other con- 
sists of a series of openings made in the wall of the stove between the 
flanges from which the fire pot is suspended and the ash pit door; 
these openings (in like manner as the openings as shown in patent, 
Exhibit 1, and model, Exhibit 7) admit air to the fuel in the fire pot 
below its point of suspension. 

In a comparison of defendant’s stove, Exhibit 8, with letters patent, 
Exhibit 1, and model, Exhibit 7, I find that the elements and parts 
which I have described as being found in both stoves to be identi- 
cally the same, and I also find them to be arranged in identically 
the same manner and with like results. 

In complainants’ patent, Exhibit 1, and model, Exhibit 7, the 
grate marked g is connected with the lower end of the fire pot, while 
in defendant’s stove (Exhibit 8) the grate is supported from the side 
walls of the stove; this change of manner of support of the grate 
in defendant’s stove is merely formal, and, so far as the functions of 
the grate (as a device for supporting the fuel and admitting air to the 
same) is to be considered, they are substantially the same. 

In complainants’ an Exhibit 1, and model, Exhibit 7, the bars 
between the vertical slots made in the sides of the lower portion of 
the stove are connected together at their lower ends by a ring cast 
solid with them, while in defendant’s stove, Exhibit 8, this is omitted; 
this change is, in my opinion, merely formal, as without or with the 
ring the openings or vertical slots in the fire pot will operate the 
same in both cases. 

In complainant’s patent, Exhibit 1, and model, Exhibit 7, 


38 the annular register is arranged in nearly a horizontal posi- | 


tion and opposite the vertical slots in the fire pot, and is made 
in one continuous piece, with its apertures so arranged in relation 
to the apertures in the plate below that by a movement of the plate 
in one direction the apertures in the wall of the stove will be opened 
and a reverse movement will close them, while in defendant’s stove 
(Exhibit 8) the openings in the wall of the stove opposite the ver- 
tical slots are arranged in the vertical portion of the wall of the 
stove and opposite the vertical slots, and are opened and closed by 
individual sliding plates, which serve the same purpose as the reg- 
ister plate in complainant’s stove and patent, Exhibit 1, and model, 
Exhibit 7, and they also serve as a means for access to the vertical 
openings with a poker when required. This change I regard as not 


ene 


WILLIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 19 


being a substantial one, as in both stoves these apertures, when 
opened, will admit the passage of air into the fire pot through the 
vertical slots. : 

In both stoves the mode of operation I regard to be identically : 
the same. The fire is kindled in the perforated fire pot, which is | 
then filled up to its top. When the draft openings are opened air 
will enter into the chamber in which the fire pot is suspended, and 
one portion of the air will enter the fire pot in a vertical direction 
through the openings in the grate bottom, while another portion 
will enter the fire pot in another direction through the verticai slots 
or openings in the sides of the fire pot, and thence pass vertically 
upward through the body of the fuel therein in lines nearer to the | 
inner circumferential surface of the fire-pot than the portion of air : 
which passes upward through the horizontal grate below. 

In both stoves the flanges at the upper end of the fire pot prevent 
the passage of air from the chambers surrounding the fire pot up 
into the combustion chamber, and compel all the air to pass through 

the fuel in combustion. : : 
39 In both stoves the solid portions of the fire pot above its | 

vertical openings operate to hold the stratas of fuel massed 
together with a depth which prevents the air (passing directly into 
the fire pot through the vertical openings) from escaping into the 
combustion chamber above the fire pot without first passing through 
fuel, and thereby causes the air through the said openings or slots 
to contribute to the more perfect combustion of the liberated gases 
from the fuel before they reach the top surface of the same. 

In both stoves the vertical slots or openings in the sides of the 
lower portion of the fire pot operate as a means for supplying the 
oxygen of the air to the fuel in combustion at points considerably 
above the plane of the openings in the grate bottom, so that while : 
the openings in the grate bottom admit oxygen for the perfect com- 
bustion of the fuel and its liberated gases in the lower portion of the 
fire pot, the vertical openings or slots admit another and larger por- 
tion of oxygen for causing the perfect combustion of the fuel and its 
liberated gases confined within the upper and imperforated portion 
of the fire pot. 

In both stoves, when the lowermost draft openings are opened, a 
large portion of the air admitted into the chamber surrounding the 
fire pot will pass into the fuel in combustion through the grate, and 
the remainder will enter the body of the fuel through the vertical 
openings of the fire pot. When the annular register in complain- 
ants’ patent, Exhibit 1, and model, Exhibit 7, and the horizontal 
openings opposite the vertical slots in the fire pot of stove, Exhibit 
8, are opened the greater portion of the air admitted into the cham- 
bers surrounding the fire pot in the respective stoves will pass 
directly into the fuel in the fire pot through the vertical slots or 
openings, and but a small portion, if any, of the air will enter the 

body of the fuel through the openings of the grate. 
40-48 in defendant’s stove, Exhibit 8, there is employed, in ad- 
dition to the devices and parts I have just described and 
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compared in said Exhibits 1, 7, and 8, a fuel magazine which 1s not 


shown in Exhibit 1 er 7. | 

Excepting in this addition of the fuel magazine in defendant’s 
stove, Exhibit 8, I have mentioned, the stoves which I have de- 
scribed and compared are substantially the same, and the arrange- 
ments and devices or elements and their modes of operation and the 
results produced I regard as being substantially the same in both 
stoves, and especially as regards the parts or elements referred to in 
both the 1st and 2d claims of letters patent 51085 (Exhibit 1). 


Recess until 2 o’clock. 


*K * K *k * * * 


49-64 Circuit Court of the United States, Northern District of New 
York. In Equity. 
WiLutiAM HaILes, JAMES GRAY, and CHARLES SELKIRK 
against 
THE ALBANY STOVE CoMPANY. 
Rebuttal testimony on part of complainants, taken by consent before 
Richard P. Dumary, notary public, as special examiner, under the 


67th rule of equity (as amended), to be used at the final hearing 
of the above-entitled cause. 


* Ok * * * * * 
65 ALBANY, N. Y., Turespay, JJarch 14, 1882. 


Hearing resumed. 
Present: T. G. Younglove, for complainants; Esek Cowan, for 
defendant. 


ALEXANDER SELKIRK, being recalled, in answer to interrogatories 
propounded by Mr. YouNnGLovE, of counsel for complainants, testifies 
as foilows : 


Q. 25. Are you the same Alexander Selkirk who appeared and 
was heretofore sworn and examined for complainants in this cause? 

A. Iam. 

Q. 26. I place before you letters patent No. 9297, granted to Alex- 
ander Harrison October Sth, 1852, and marked “ Defendant’s Ex- 
hibit Harrison Patent.” Please examine the same and state whether 
or not you fully understand the form of construction of the several 
parts of the stove illustrated and described in said exhibit. 

A. I have examined the patent mentioned in the question and I 
believe I fully understand the stove shown and described therein. 

Q. 27. Please compare the stove shown and described in “ Defend- 
ant’s Exhibit Harrison Patent” with the stove shown and described 
in Rathbone and Hailes’ patent, No.51085, and marked “ Complain- 
ants’ Exhibit No. 1,” and defendant’s stove Fort Orange (‘“ Com- 
plainants’ Exhibit No. 8”), and especially in reference to the fire 
pots, grates, and draft openings employed in those stoves, and state 
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how you find those parts in “ Exhibit Harrison Patent” compare 
with those parts in the stoves in “ Complainants’ Exhibits 1 and 8”? 

A. I find on an examination of the stove shown and described in 
“ Exhibit Harrison Patent” that it is an ordinary cylinder stove, 
and is composed of a cylinder of common form of construction, 

mounted on a plate forming the upper wall of the chamber 
66 or ash pit. This cylinder is marked A in the drawings. 

The lower end of this common cylinder terminates at the 
plate on which it rests,and a portion of this supporting plate pro- 
jects “inwardly” (the specification says) “about three or four inches 
all around the stove,” so as to form a ledge at the lower end of the 
cylinder. From the inner edge of this ledge thus formed by the 
inwardly projecting portion of the top plate of the ash pit and 
draught chamber is suspended a relatively small vertical grate, 
which the specification describes as being “about two inches high, 
with spaces between.” Through these spaces air is admitted within 
the small vertical grating. 

I also find a horizontal grate of smaller diameter than that of the 
vertical grate hanging in the ash pit chamber and arranged within 
the lower open end of this vertical grating. This grate has its bear- 
ing on a vertical pin, central in a bar supported from the side walls 
of the ash pit. Made with the lower side of this horizontal grate are 
a series of cogs into which work a mitre gear connected with a shaft 
and provided with a crank by which the mitre wheel may be re- 
volved and thereby effect a revolution of the horizontal grate. 

In comparing the construction and purposes of the several parts 
in the stove mentioned in the question I do not find in the stove 
shown and described in the patent in suit and defendant’s stove 
Fort Orange any parts which correspond with the parts employed 
in the Harrison stove, excepting it be the grate, which grate is sub- 
stantially the same in all three stoves mentioned in their purposes 
and uses for holding the fuel from falling down and permitting 
ashes to fall from the fire pots into the ash pit and admitting air to 
the fuel in combustion in the stove. 

In the stove in the patent in suit (Complainants’ Exhibit 1) and 
in defendant’s stove Fort Orange (Complainants’ Exhibit 8) there is 
employed in each a fire pot suspended from the outer wall of the 

stove. In the Harrison stove there is no suspended fire pot, 
67 the outer wall of the stove being the wall of the fire cylinder 
against which the fuel burns. 

In the stove in the patent in suit and Fort Orange stove the fire 
pots are each made with a solid upper portion or zone in the solid 
connection with a grated lower portion or zone. 

In the Harrison stove the fire cylinder has no connection with the 
vertical grating, and is not only separated from the vertical grating, 
but is set (according to the specification) from three to four inches 
out from a vertical range with the vertical sides of the vertical 
grating. east 

In the stove in the patent in suit and Fort Orange stove the upper 
solid portion or zone of their respective fire = operates not only 
to hold the body of the fuel in complete enclosure at its sides, but 
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also operates to highly heat the air admitted to the draught chamber 
surrounded by their outer encasing walls. In the Harrison stove 
the outer wall of the stove itself encloses the body of the fuel to be 
burned within, but it does not operate to heat the air of the draught 
chamber before its entrance into the body of the fuel. 

In the stove in the patent in suit and Fort Orange stove their fire 
pots are each made to serve to limit the charge of fuel to be burned, 
and also operate, by means of their flaring sides, to produce a larger 
area of upper surface of burning fuel, from the same measure of fuel, 
than can be had in the Harrison stove when the same depth of fuel 
is used. 

In the stove in the patent in suit and the Fort Orange stove the 
outwardly and upwardly flaring forms of their fire pots operate to 
prevent the ascending currents of heated products from impinging 
on the metal walls, and are thereby made capable of lasting much 
greater length of time than will a fire cylinder with vertical sides 
like in the Harrison stove. These flaring sides also operate to retain, 

on their inner surfaces, an amount of ashes sufficient to pre- 
68 vent the fuel from resting directly in contract with the metal 

walls, while the vertical sides of the fire cylinder of the Har- 
rison stove readily permit the ashes to fall down as fast as formed, 
so that the burning particles of fuel will have immediate contact 
with the inner surfaces of the fire cylinder. 

These differences which I have pointed out in the form of con- 
struction, purposes, and functions of the several parts or elements of 
the stoves which I have compared are to me evidences that the 
Harrison stove as shown and described in “ Defendant’s Exhibit 
Harrison Patent” does not embody in its structure any parts cor- 
responding with the suspended, partly solid, and partly slotted fire 
pots as are shown to be employed in the stove in the patent in suit 
and defendant’s stove Fort Orange. 


Recess until 1.30 p. m. 


Afternoon Session. 


The examination of Mr. SELKIRK was resumed at 1.30 o’clock p. m. 
by Mr. Younglove. 


(Answer to question 27 concluded :) I further find in the Harrison 
patent there is not shown in the drawings nor described in the speci- 
fications any draught openings through which air could be admitted to 
the draught chamber for passage thence through the fuel in the 
cylinder, although I suppose draught openings of some kind were 
provided. — 

Q. 28. State whether or not the vertical grating marked dd in the 
Harrison patent corresponds, as a device, with the slotted zone form- 
ing the lower portion of the perforated fire pot shown and described 
in the stove in the patent in suit. 

A. In my opinion the vertical grating marked d d, whether con- 
sidered separately or in connection with the cylinder A in the 
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Harrison patent, does not correspond, as a device, with the 
69 slotted zone furming the lower half or portion of the fire pot 
G in the stove in the patent in suit. 

My reasons for this opinion are these: The vertical grating dd in 
the Harrison stove when operating to admit air through its open- 
ings admits air to the sides of the fuel only when the horizontal 
grate is cleared from ashes, while in the stove in the patent in suit 
the vertical slots of the lower zone of fire pot G not only admit air 
to the sides of the base of the fuel when the grate is cleared from 
ashes, but also to the sides ef the middle zone to the body of the fuel 
in the fire pot. 

Another reason is that in the Harrison stove the slots in the ver- 
tical grating are practically inoperative for admitting of a free 
passage of air to the body of the fuel when an accumulation of 
ashes to the depth of, say, two inches has accumulated on the grate 
after a free burning of the fuel for two or three hours, while the slots 
of the grated zone of the fire pot of the stove in suit are practically 
operative as devices to admit a sufficient supply of air to the base of 
the fuel above the ash zone (formed by the accumulation of ashes 
after from six to ten hours’ use) for continuing the supply of air for 
the support of combustion of fuel. | 

Q. 29. Do you find in “ Defendant’s Exhibit Harrison Patent” 
anything shown in the drawings or described in the specification 
which leads you to the opinion that the cylinder marked A was 
intended to be lined with fire brick so that its inner surface of fire- 
cylinder wall will be on a vertical line with tne walls of the vertical 
grating dd? 

A. I do not find anything either in the drawings or in the speci- 
fication which suggests that such fire-brick lining is to be used. 
The drawings show a ledge marked b, which ledge is described as 
projecting “inwardly about three or four inches all around the 
stove.” With such an extension of projection of this ledge the fire 

brick used, if used at ail, would require to be from three to 
70 four inches thick to bring the inner surface of the lined cyl- 

inder out to a vertical line with one drawn on a vertical line 
with the sides of the vertical grating dd. If such lining was used 
the three or four inches of thickness would practically prevent the 
side walls so lined from operating as radiating plates for assisting 
In warming an apartment. 

I believe that if it was the intention of Harrison to use a fire-brick 
lining he would have so stated and shown it in his patent and would 
have stated that the ledge b was to be extended inwardly at a dis- 
tance equal to the thickness of the brick used. 

Q. 294. I place before you letters patent No. 25128, granted to Jolin 
Magee August 16, 1859, and marked “ Defendant’s Exhibit Magee 
Patent.” Please examine the same and state whether or not you 
fully understand the form of construction of the several parts of the 
stove illustrated and described in said exhibit. | 

A. I have examined the patent mentioned in the question and I 
believe I fully understand the stove shown and deséribed therein. 

Q. 30. Please compare the stove shown and described in “ Defend- 


24 WILLIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 


ant’s Exhibit Magee Patent” with the stove shown and described in 
Rathbone and Hailes’ patent, No. 51085, and marked “ Complainants’ 
Exhibit No. 1,” and defendant’s stove Fort Orange (“ Complainants’ 
Exhibit No. 8”), and especially in reference to the fire pots, grates, 
and draught openings employed in those stoves, and state how you 
find those parts in “Exhibit Magee Patent” compare with those 
parts in the stoves in Complainants’ Exhibits 1 and 8. 

A. Ihave examined the stove shown and described in “ Defend- 
ant’s Exhibit Magee Patent” and compared the same with the stove 
in the patent in suit and defendant’s stove Fort Orange. 

The stove shown in the Magee patent is circular in form, as is also 

the other stoves nentioned in the question. 
71 _ I find that in each of the stoves in question there is em- 

ployed a horizontal grate at the lower end of each fire pot for 
the purpose of holding the body of the fuel from falling down and 
admitting air to the fuel in combustion, and also for passage of ashes 
from the fire pot down to the ash pit. These grates in the stoves 
mentioned in the question are, for the above reason, substantially the 
same. 

I don’t find in the Magee patent either shown or described any 
means operating as draught openings for admitting air to the draught 
chamber, except it be the ash pit door. 

In the Magee patent the fire pot A is described as being “a grated 
fire pot of circular form and being composed of a series of bars, a a, 
&c., arranged at equal distance apart so as to have spaces between 
them. These bars extend upward from a horizontal ring grate and 
terminate at their upper ends in a ring or annulus, C, from which a 
partition ring, B, extends to the case E of the stove.” * * * 

The outer case referred to forms the walls of the Magee stove, be- 
tween which wall and the grated fire pot there isa free space all 
around. The plate marked D operates to separate the chamber sur- 
rounding the grated fire cylinder from the combustion chamber 
above the same. 

This grated fire cylinder in the Magee stove does not correspond 
with the fire pots either in the stove in the patent in suit or stove 
Fort Orange in its form of construction, modes of operation, and 
effects produced by its use, for the reason— 

That in this Magee stove the fire cylinder is not made with a 
flaring form for increasing the area of the top surface of the fuel as 
do the flaring forms in the fire potsin the stove in the patent in suit 
and the Fort Orange stove. 

Another reason is that in the Magee stove the fire cylinder has 
no solid upper portion or zone operating to closely envelope all the 

sides of the upper half or portion of the body of the fuel so 
72 that air will be excluded from passing into the same through 

its sides of said upper portion as have the fire pots in the 
stove in the patent in suit and the Fort Orange stove. 

Another reason is that the slots in the Magee fire pot extend from 
the bottom to the top of the fire cylinder proper, so that air passing 
through the slots from the surrounding chamber will readily have 
free passage through the upper portions of the slots to the combus- 
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tion chamber above the tire pot without contributing to any great 

extent to the combustion of the fuel within; while on the contrary 

the vertical slots of the grated half or zone of the fire pots in the 

stove in the patent in suit and in the Fort Orange stove extend up- 

_ ward to a distance far short of the upper end of the respective pots, 

; so that while these slots in the lower and grated zone are-made to 
admit a large measure of supply of air to the fuel when ashes have 
accumulated on the grate to a considerable depth, no air will be per- 

mitted to pass through the upper ends of these slots to escape into the 


Le ~  eombustion chamber above tlie fire pot, as in the Magee stove, but 
_ “the air will be made to pass into and through the upper zone of the 
} . body of the fuel surrounded by the solid portions of the fire pots in 


the stove in the patent in suit and the Fort Orange stove to cause a 
rapid combustion of the fuel in the same. 

In the Magee stove the air passing through the upper ends of the 
slots of the fire cylinder will operate to lessen the combustion of the 
fuel in the same, and will reduce the temperature of the heated pro- 
ducts of combustion escaping from the upper surface of the fuel. In 
the stove in the patent in suit and stove Fort Orange, the air pass- 
ing into the upper zone of the fuel, surrounded by the solid portions 
of their fire pots, through the upper ends of the vertical slots in 
those fire pots, wiJl wholly enter into the body of the fuel and effect 

a high combustion of the same, and cause the hot products of 
73 combustion, escaping from the top of the fire pot, to be ata 
: higher temperature than can possibly be had in a stove having 
a grated fire cylinder, as shown and described in the Magee patent. 
Q. 31. What is the purpose of the piece called “the annulus C” 
in the Magee patent, which is above the grated fire pot? : 
A. From the drawings, Figure 2, in the patent, and from the de- 
scription in the specifications it is evident that the grated fire pot in 
the Magee stove is wholly formed, from bottom to top, by the verti- 
cal bars a arranged apart to have spaces between them. The ring 
grate below operates to hold the lower ends of the bars in place, 
while the piece called “the ring or annulus C” simply operates as a 
device for holding the upper ends of the vertical bars in position, 
and at the same time operates as a guard to prevent the coal from 
being spilled over on plate D. This plate called “annulus C” is 
a a shown in the drawing, Figure 2, to be extended outward to the feed 
door of the stove so as to operate as a portion of the guard to prevent 
| the scattering of coal over plate D when being introduced into the 
“ stove. 

Q. 32. I place before you letters patent No. 12382, granted to James 
Easterly February 18, 1855, and marked “ Defendant’s Exhibit 
Easterly Patent.” Please examine the same and state whether or 
not you fully understand the form of construction of the several 
parts of the stove illustrated and described in said exhibit. 

A. I have examined the patent named in the question and I be- 
lieve I fully understand the stove shown and described therein. 

Q. 33. Please compare the stove shown and described in “ Defend- 
ant’s Exhibit Easterly Patent” with the stove shown and described 
3 in Rathbone & Hailes’ patent, No. 51085 (and marked “ Complain- 
4—79 : 
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ants’ Exhibit No. 17’), and defendant’s stove Fort Orange (“ Com- 
plainants’ Exhibit No. 8”), and especially in reference to the 
74 tire pots, grates,and draft openings employed in those stoves, 
and state how you find those parts in “ Exhibit Easterly 
Patent” compare with those parts in the stoves in “ Complainants’ 
Exhibits Nos. 1 and 8.” 

A. I have examined the stove shown and described in the East- 
erly patent and find that there is employed with the Easterly stove 
an annular horizontal register and a fire chamber formed by a solid 
enclosing wall, made continuous with the base of the fuel magazine 
and supported from the base of the stove. This fire chamber forms 
the outer wall of the stove, and the annular register is arranged on 
the top wall of said fire chamber, and is intended to admit air into 
the body of the fuel in the fire chamber from its upper end, the 
draught of the air in this stove being intended to be downward 
from the top of the body of the fuel and through the same to the 
bottom thereof, and thence outward to the exit. 

There is not shown or described in the Easterly patent any form 
of fire pot, but only an enlarged base of the fuel magazine, which 
enlarged base is not slotted in any of its parts. In the stove in the 
patent.in suit the horizontal annular register is arranged with the 
walls of the draught chamber surrounding the fire pot, and serves 
as a means jor supplementing the supply of air admitted through 
the draught door below the plane of the grate in that stove when a 
more rapid combustion of the fuel is desirable to be had than can 
be obtained through the lower draught door. It also admits the air 
into the draught chamber at points directly opposite the slots of the 
grated zone of the fire pot. 

The Easterly register is used with a different device and fora dif- 
ferent purpose, and does not operate to effect the same results as is 
had by the use of the register plate in the stove in the patent in 
suit or the equivalent individual draught openings and their indi- 
vidual plates opposite the slots in the lower zone of defendant’s stove, 
Fort Orange. 


Adjourned until to-morrow at 10 o’clock a. m. 


79 ALBANY, N. Y., WEDNESDAY, March 15th, 1882. 
The examination was continued at 10 o’clock a. m. 
Present: T. G. Younglove, for complainants ; Esek Cowen, for 
defendant. 


Direct examination of ALEXANDER SELKIRK resumed: 


By Mr. YOUNGLOVE: 


Q. 34. I place before you letters patent No. 48115, granted to Wil- 
liam B. Treadwell June 6, 1865, and marked “ Defendant’s Exhibit 
Treadwel! Patent.” Examine the same and state whether or not 
you fully understand the form of construction of the several parts 
of the stove illustrated and described in said exhibit. 


Pall 


—— 


—— 
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A. I have examined the patent mentioned in the question, and I 
believe I fully understand the stove shown and described therein. 

Q. 35. Please compare the stove shown and described in “ De- 
fendant’s Exhibit Treadwell Patent” with the stove shown and 
described in Rathbone and Hailes’ patent, No. 51085, and marked 
“ Complainants’ Exhibit No. 1” and defendant’s stove Fort Orange 
(“ Complainans’ Exhibit No. 8”), and especially in reference to the 
fire pots, grates, and draught opening employed in those stoves, and 
state how you find those parts in the Treadwell patent compare with 
these parts in “ Complainants’ Exhibits 1 and 8.” 

A. I have examined the stoves mentioned and compared the 
Treadwell stove with complainants’ stove in the patent in suit and 
defendant’s stove Fort Orange (Exhibit 8), and find that the stove 
in the Treadwell patent has no side-grated fire pot, but has in fact 
a composite fire pot, which is substantially and practically a solid 

fire pot from bottom to top. This Treadwell fire pot is formed 
76 in its lower part of vertical plates or cylinders placed close 

together as is shown in drawings, figures 1 and 2, and its 
upper part is of cast iron, lined with fire brick. The inventor de- 
scribes this composite fire pot in language as follows: “C is the fire 
chamber, the lower section e e of which 1s made of cast Iron, and the 
upper section f f is made of fire brick, which in position stand 
against and are supported by the plate or cylinder 6. The cast iron 
section ee has a brim, hh, with flanges formed upon it to hoid tn 
position the plates or cylinder d 6, and through which brim open- 
ings 27 are formed for the purpose of admitting cold air into cavity 
g. Grooves or channels are formed in the upper surface of the brim, 
through which air is conveyed underneath the brick tnto the fire 
at points n n to assist in the burning of the gases.” 

By this description in the specification in connection with the 
drawings, it is apparent that the Treadwell fire pot is practically a 
solid one, and one supported from the base of the stove and having 
its lower half formed by cast-iron plates with room for expansion, 
when heated, so as to close when hot; and its uppor portion by fire 
brick which is enclosed about by an air chamber through which air, 
when heated, is passed upwards to be introduced in thin sprays over 


‘the top surface of the burning fuel. 


My opinion as to the solidity of this Treadwell fire pot is fully 
sustained, I believe, by the language of the specification, which reads 
as follows: 

“T would state that I prefer to make the fire pot with the lower sec- 
tion not lined, as represented in figures 1 and 2, as this construction 
radiates more heat at the lower part of the stove, but in some cases 
the fire pot may be made entirely of fire brick, as illustrated in 
figure 9.” 

In examining figure 9 I find it illustrates a section of a solid 

walled and fire-brick-lined fire pot. 
77 From my examination of the drawings and a reading of 
the specifications (in connection with the drawings), it is evi- 
dent to me that in the Treadwell patent a solid fire pot only is em- 
ployed, although it is made and composed of sections or parts. 
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This solid fire pot does not in the least correspond in form or con- 
struction and arrangement of its several elements or factors with the 
perforated tire pot, its elements and faciors composing the same, and 
shown and described in the complainants’ patent in suit, and in de- 
fendant’s stove Fort Orange. 

In the Treadwell stove air is admitted into the ash pit from a 
draught door in the front of the stove, and thence into the solid fire 
pot through a horizontal grate forming the bottom of the fire — 

There is also provided fues, marked O, extending from the lower 
plate of the base of the stove to and through the upper plate of the 
same for the passage of alr from below the base, and outside the 
steve to the chamber surrounding the solid fire pat, in whieh chamber 
the aly issomewhat heated when tt fneds passage from thence tnte a 
second heating chamber arranged concentric to the apper half of 
the walls of the fire pot to be more highly heated, when the air 
will have passage In an inclined direction in small streams or sprays 
into the combustion chamber immediately above the upper surface 
of the fuel in the fire pot. 

In the above described form of construction and arrangement of 
the draught openings for admitting air to support combustion, no 
air is admitted for having passage through a series of vertical slots 
made in the sides of a perforated fire pot as in the stove in the 
patent in suit. | 

Q. 35. [ place before you English letters patent granted Robert 
Russell January 13, 1857, No. 115, and marked “ Defendant’s Ex- 

hibit Russell Patent.” Please examine the same and state 
78 whether or not you fully understand the form of construction 

of the several parts of the stove illustrated and described in 
said exhibit. 

A. I have examined the patent mentioned in the question and I 
believe I fully understand the stove shown and described therein. 

Q. 36. Please compare the stove shown and described in Defend- 
ant’s Exhibit Russell Patent with the stove shown and described in 
Rathbone and Hailes’ patent, No.51085 (“ Complainants’ Exhibit No. 
1”), and defendant’s stove Fort Orange (“ Complainants’ Exhibit 8”), 
and especially in reference to the fire pots, grates, and draft openings 
employed in those stoves, and state how you find those parts in 
“ Exhibit Russell Patent” compare with those parts in the stoves in 
Complainants’ Exhibits 1 and 8. 

A. I have examined and compared the stove shown in Russell 
English patent with that shown in the complainants’ patent in suit 


(Exhibit 1) and defendant’s stove Fort Orange (Exhibit 8) and find. 


that there is not employed in the first-mentioned stove the same 
character of devices and factors which are made to compose the 
stoves in the last two mentioned exhibits. 

In the Russell patent there are shown two forms of construction 
of the Russell stove, and the specification describes two minor mod- 
ifications of those illustrated by thedrawings. In one of these forms 
of construction shown, and also described, is a stove having a grated- 
sided fire dish, which is marked A, and a fuel reservoir marked M, 
both of which are enclosed about by an outer wall. The grated fire 
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dish in the Russell stove is composed of a number of grate bars 
with openings between for the admission of air to the interior of the 
dish. Describing this fire pot the specification says: 

“These bars may be fixed at their top to ring B and at their bot- 

toms to a plate, C, having a pivot, D, formed or cast on it; the 
9 pivot D is inserted ma hole in plate E in which it is free to 
turn,” 

The drawings do not show that in this form of construction the 
fire dish is suspended from its upper end, 

In the stove in the patent In suit and defendant's stove Fort Or 
ange the fire pots are each shewn to be suspended at their upper 
ends by a continvors ange from a continnors ange made with the 
auter wall of the steve in each ease, These stoves also show that 
their fire pots are each made with a solid upper portion or zone for 
closely enclosing the upper half of the tkel in the fire pot and a 
grated or slotted lower zone which will hold together the lower half 
of the body af the fuel, and at the same time permit air to enter at 
the sides of the fire pot at all points up to the plane of the upper 
ends of the slots in the fire pots. These features of construction 
embodied in the fire pots in complainants’ and defendant's stoves are 
neither shown or described in the Russell patent as being employed 
in the fire pot of that stove. 

I find that the second form of construction shown and described 
in the Russell patent is a circular grated fire pot or cylinder, similar 
to that shown and described in “ Defendant’s Exhibit Magee Pat- 
ent.” This second form of fire cylinder is formed of a series of 
vertical tubes or bars, “set in a ring at top and another at bottom.” 
These tubes or bars are marked D and upper ring e and the lower 
ring f. The specification says: 

“The lower ring f may be formed in a piece with the bottom of 
the fire basket and may be made solid or with apertures having a 
pivot 7 formed on it to take into a hole on plate j, on which pivot it 
may be moved or turned.” 

This second form of fire pot in the Russell patent does not in the 
least correspond with the suspended perforated fire pot in stove 

shown in patent in suit or in the stove Fort Orange. 
80 Russell, however, describes a modification which may be 
made by which the fire dish may be suspended instead of sup- 
ported, as shown, for he says in his specification as follows : 

“ Instead of making the fire dishes to turn ona pivot, as previously 
described, I sometimes hang them by a projection or flange formed 
on the upper ring of fire dish A, which flange rests upon a corre- 
sponding projection on the inside of the casing, as shown in dotted 
lines at & k, figures 1 and 2.” 

It is plain to me that when this modification of manner of sup- 
porting the fire dish in the Russell patent is resorted to it would not 
produce a grate bottom in lieu of the solid central base portion con- 
nected with the lower ends of the grate bars of the fire dish, nor pro- 
duce a fire pot which would have a solid upper portion or zone — 
adapted to enclose closely around the upper half or body of the fuel 
in the fire dish. . 
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It is also evident to me that in this modification of a suspended 
grated fire dish that the air (or a large portion of the air) passing 
from the chamber surrounding the fire dish would pass through the 
upper end portions of the slots directly into the combustion cham- 
ber above the fire pot without any great measure of air entering into 
the body of the fuel, while in the stove in the patent in suit and 
stove Fort Orange the air passing from the draught chamber in 
each case would enter into the sides of the body of the fuel at points 
below the upper half of the body of the fuel and have diverse direc- 
tions of passage through the intercesses between the particles of fuel 
in the upper half in the body of the same. 

With the Russel fire pot the passage of air through the upper end 
portions of the slots of the fire basket A over the top surface of the 

.fire would greatly lessen the combustion of the fuel in the 
8] dish and greatly lower the temperature of the products of 

combustion passing off from the upper surface of the fire. 
While, on the contrary, by reason of the form of construction of the 
perforated fire pots in the stove in the patent in suit and defendant's 
stove Fort Orange, the air being made in each case to pass into the 
body of the fuel below the base of the upper half or portion of the 
same Will greatly inerease the combustion of the fuel m the fire pot 
and raise the temperature of the products of combustion at the upper 
surface of the fire, and thereby more effectually heat the several 
plates of the stove intended to operate as radiators for warming an 
apartinent, 

For the above-stated reasons I am of the opinion that the grated 
fire dish in the Russell stove, whether supported from its base or sus- 
pended from its uper base, is not a device of the same kind or 
character as the perforated fire pots in the stove shown in the patent 
in suit and in defendant’s stove Fort Orange. 


Recess until 1.20 o’clock. 


Afternoon Session. 


The examination of Mr. SELKIRK was resumed at 1.30 o'clock. 


By Mr. YOUNGLOVE: 


Q. 37. I place before you letters patent No. 48155, granted to 
Zebulon Hunt June 14th, 1864, and marked Defendant’s Exhibit, 
Hunt Patent. Please examine the same and state whether or not 
you fully understand the form of construction of the several parts of 
the stove illustrated and described in said exhibit. 

A. I have examined the patent mentioned in the question and I 
believe I fully understand the stove shown and described therein. 

Q. 38. Please compare the stove shown and described in 

S2 Defendant’s Exhibit Hunt Patent with the stove shown and 
desernibed In Rathbone and Hailes’ patent No, 51085 (Com- 
plainants’ Exhibit No. 1), and defendant's stove Fort Orange (Com- 
plainants’ Exhibit No. 8), and especially in reference to the tire pots, 
grates, and draught openings employed in those stoves, and state 
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how you find those parts in Exhibit Hunt Patent compare with 
those parts in the stoves in Complainants’ Exhibits 1 and 8. | 

A. I have examined and compared the stove shown and described 
in the Hunt patent with the stoves shown and described in the pat- 
ent in suit and defendant’s stove Fort Orange. . 

- J find that each of the stoves above named belong to the class of 
stoves known as “ circular stoves.” 

The Hunt stove is composed of a base section, a draught-chatnber 
section, in which is suspended a grated fire pot or basket, and a com- 
bustion-chamber section, from the upper part of which is suspended 
a fuel magazine. 

In the stove in Complainants’ Exhibit No. 1 and in Complainants’ 
Exhibit No.8 (Fort Orange stove) each have a base section, a draught- 
chamber section, within which is suspended a perforated fire pot com- 
vosed of an upper zone or half made with a solid web of wall and a 
anes zone or half made grated or slotted, and also a combustion- 
chamber section, Complainants’ stove has no fuel magazine, while 
defendant's stove (Fort Orange) is provided with one, which is sus- 
pended from the upper end of the combustion chamber. 

In the Hunt stove the fire pot or basket Is composed of a circular 
series of curved bars, which extend from the bottom up to the top. 
The specification describes the Hunt tire pot in language as follows: 

“The fire pot P is made of cast-iron bars or strips arranged either 
in funnel or basket form (see figure 2), bound together by a rim of 
cast iron at top, all converging or terminating In a band or rim at 

bottom, the whole being cast together.” 
83 The fire pot in complainants’ stove is materialiy different 

in the character of its construction, being composed of a solid 
zone of cast metal extending from the top edge of the fire pot down- 
ward to a distance nearly to one-half of the vertical depth of the pot, 
and of a lower zone or portion composed of a series of alternate bars 
and slots, the bars made in solid connection with the solid web of 
the upper zone of the pot. The specification referred to the fire 
pot in Rathbone-Hailes patent (Complainants’ Exhibit 1) says in 
language as follows: 

“Figure 5 is a side view of the same” (referring to the fire 

ot). * * * 

“The fire pot is made of cast iron, of a flaring form, and of such 
diameter as to leave a free space, d, all around it when arranged 
within the stove. It extends from the enlarged fire chamber C 
down into the ash chamber B, and it is made with vertical open- 
ings through its sides for the admission of air into the body of the 
coal within it.” 

From this description, taken in connection with the drawings 
(showing the fire pot in figures 2 and 5), it will be readily understood 
that in its character as a device for holding coal to be burned and 
for compelling the air to pass into the body of the coal within it is 
a different device frem that shown and described in the Hunt pat- 
ent, which device is described as being made of cast-iron bars or 
strips bound together above by arim of cast iron and terminating 
belew in a rim or band at the bottom. In this form of construction 
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the bars thus held at their tops and bottoms are made to hold the 
fuel, while the slots between the bars, also extending from the bot- 
tom to the top, are calculated to adinit air in only a limited measure 
into the body of the fuel within, while the greater measure of air 
will readily enter directly into the combustion chamber through the 

upper end portions of the slots. | 
84 The fire pot in defendant’s stove Fort Orange is identically 

the same in its character, as a device for holding fuel, as the 
fire pot shown in the patent in suit. The specification of the patent, 
as far as relates to the fire pot in complainants’ stove, would apply 
equaily as well and clear as a full description of the fire pot in de- 
fendant’s stove Fort Orange, while, on the contrary, the description 
given to the Hunt fire pot in the Hunt patent would not truthfully 
apply to the fire pot in defendant’s stove and be as perfect a descrip- 
tion of that fire pot as would be the description given in the patent 
in suit, Complainants’ Exhibit 1. 

In each of the stoves mentioned in the question their respective 
fire pots have each a flange rim made with it, by. which each pot is 
suspended from an inwardly-projecting flange made with the wall 
of thestove. In this feature of construction the three stoves in ques- 
tion are the same and adapt their respective fire pots to be readily 
removed or replaced when circumstances require, the combustion- 
chamber section being first removed. 

The fire pot or basket in the Hunt stove, as shown and described 
in the Hunt patent, is produced by the employment of two old ele- 
ments, the same as was employed by Russell, as shown and described 
in the Russell patent, 

The fire pot in the stove in complainants’ patent in suit and in 
defendant’s stove Fort Orange are each produced by the employ- 
ment of three elements identically the same in those fire pots. 

The two elements which compose the Hunt fire pot are the verti- 
cal grate bars and the vertical slots, the upper and lower bands or 
rings being considered as operating only to hold the grate bars in 
position that the slots may be kept uniformly the same in width. 
The vertical grate bars operate to hold the body of the fuel from its 

bottom to top from spreading out laterally, while the second 
85 element (the vertical slots), extending also from bottom to top, 

operate as passage-ways through which air will pass from the 
draught chamber in a small measure into the body of the fuel and 
in a larger measure directly to the combustion chamber above, with, 
perhaps, little of its oxygen uniting from the carbon liberated from 
the fuel. 

The elements which compose the fire pot in the stove in the pat- 
ent in suit and also in the defendant’s stove Fort Orange are: 
First, the solid or unperforated web or upper zone of the fire pot; 
second, the grating or bars of the lower zone or half, and, third, the 
slots in this lower zone between the bars. 

The first-mentioned element in complainants’ fire pot (the solid or 
unperforated upper web or zone of the fire pot) aperates substantially 
as a shallow solid fire pot to closely envelope the sides of the upper half 
or portion of the body of fuel contained within the fire pot, and, co- 


a ee 


\ 
* 
«oe 


WILLIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 33 


operating with the flanges from which the fire pot is suspended, this 
first element effectually prevents the passage of any air from the 
draught chamber directly to the combustion chamber. It also forces 
the air passing from the draught chamber to enter into the body of 
the coal within the fire pot, so that its oxygen will be made to unite 
with the liberated carbon from the fuel that it may be burned with 
rapid combustion. 

The second element in complainants’ fire pot (the grating or bars 
of the lower zone) operates to hold the particles of fuel in the lower 
half of the fire pot from spreading out laterally. 

The third element in complainants’ fire pot (the vertical slots or 
weg we ge operates as side draught openings to the fire pot in its 
ower half for admitting air into the body of the fuel at points all 
around and below the plane of the solid web or zone. 

The operations of these elements, which I have described 

86 as being employed in and comprising the fire pot in the pat- 

ent in suit, are the same in all respects in the fire pot in de- 
fendant’s stove Fort Orange. 

I would here state in explanation as to the different results had 
from the use of the Hunt fire pot and those from the fire pot in 
the stove in the patent in suit: Te properly burn coal in stoves for 
heating purposes, so that high combustion of the fuel will be obtain- 
able when desired, the air admitted and intended to contribute oxy- 
gen to the inflammable gases from the fuel should be made to pass 
through such a depth of fuel (especially when hard coal is used) as 
will cause the oxygen in the admitted air to thoroughly mix with 
the liberated carbon from the coal before its passage to the combus- 
tion chamber, so that it will unite with the same in proportion of 
two of oxygen to one of carbon, and produce mainly (as large as 
possible) carbonic acid. The fire pot shown and described in the 
patent in suit is, by reason of its form of construction shown and 
described in that patent, a mechanical device, well adapted and cal- 
culated to give to both the fuel and the air those conditions, and 
produce those operations, with both the liberated carbon and the air, 
for producing this high and rapid combustion of the fuel, which will 
make the stove more effective for heating purposes. 

However, if the air (intended to contribute oxygen to the carbon 
as it is liberated from the fuel) is permitted to escape directly, in a 
large measure, into the combustion chamber above the fire pot with- 
out being forced to first pass through a sufficient depth of fuel, the 
great volume of air will not part with its oxygen before entering the 
combustion chamber, the combustion of the fuel will be slow, and 
the temperature of the gaseous products will be greatly reduced ; 
and they wil! not be effective for heating the several plates forming 

the outer walls of the stove to make them effective as radiators 
87 for warming a room, The fire pot in the Hunt stove, by rea- 
son of its form of construction shown and described in the 
Hunt patent, is calculated to give to the fuel and the ingoing air 
those unfavorable conditions which T have just mentioned, and the 
fuel will be burned with low combustion, and the temperature of the 
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the bars thus held at their tops and bottoms are made to hold the 
fuel, while the slots between the bars, also extending from the bot- 
tom to the top, are calculated to admit air in only a limited measure 
into the body of the fuel within, while the greater measure of air 
will readily enter directly into the combustion chamber through the 

upper end portions of the slots. : 
84 The fire pot in defendant’s stove Fort Orange is identically 

the same in its character, as a device for holding fuel, as the 
fire pot shown in the patent in suit. The specification of the patent, 
as far as relates to the fire pot in complainants’ stove, would apply 
equaily as well and clear as a full description of the fire pot in de- 
fendant’s stove Fort Orange, while, on the contrary, the description 
given to the Hunt fire pot in the Hunt patent would not truthfully 
‘Sapply to the fire pot in defendant’s stove and be as perfect a descrip- 
tion of that fire pot as would be the description given in the patent 
in suit, Complainants’ Exhibit 1. 

In each of the stoves mentioned in the question their respective 
fire pots have each a flange rim made with it, by. which each pot is 
suspended from an inwardly-projecting flange made with the wall 
of thestove. In this feature of construction the three stoves in ques- 
tion are the same and adapt their respective fire pots to be readily 
removed or replaced when circumstances require, the combustion- 
chamber section being first removed. 

The fire pot or basket in the Hunt stove, as shown and described 
in the Hunt patent, is produced by the employment of two old ele- 
ments, the same as was employed by Russell, as shown and described 
in the Russell patent, 

The fire pot in the stove in complainants’ patent in suit and in 
defendant’s stove Fort Orange are each produced by the employ- 
ment of three elements identically the same in those fire pots. 

The two elements which compose the Hunt fire pot are the verti- 
cal grate bars and the vertical slots, the upper and lower bands or 
rings being considered as operating only to hold the grate bars in 
position that the slots may be kept uniformly the same in width. 
The vertical grate bars operate to hold the body of the fuel from its 

bottom to top from spreading out laterally, while the second 
85 element (the vertical slots), extending also from bottom to top, 

operate as passage-ways through which air will pass from the 
draught chamber in a small measure into the body of the fuel and 
in a larger measure directly to the combustion chamber above, with, 
perhaps, little of its oxygen uniting from the carbon liberated from 
the fuel. 

The elements which compose the fire pot in the stove in the pat- 
ent in suit and also in the defendant’s stove Fort Orange are: 
First, the solid or unperforated web or upper zone of the fire pot; 
second, the grating or bars of the lower zone or half, and, third, the 
slots in this lower zone between the bars. 

The first-mentioned element in complainants’ fire pot (the solid or 
unperforated upper web or zone of the fire pot) operates substantially 
as a shallow solid fire pot to closely envelope the sides of the upper half 
or portion of the body of fuel contained within the fire pot, and, co- 
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operating with the flanges from which the fire pot is suspended, this 
first element effectually prevents the passage of any air from the 
draught chamber directly to the combustion chamber. It also forces 
the air passing from the draught chamber to enter into the body of 
the coal within the fire pot, so that its oxygen will be made to unite 
with the liberated carbon from the fuel that it may be burned with 
rapid combustion. 

The second element in complainants’ fire pot (the grating or bars 
of the lower zone) operates to hold the particles of fuel in the lower 
half of the fire pot from spreading out laterally. 

The third element in complainants’ fire pot (the vertical ‘slots or 
pees operates as side draught openings to the fire pot in its 
ower half for admitting air into the body of the fuel at points all 
around and below the plane of the solid web or zone. 

The operations of these elements, which I have described 

86 as being employed in and comprising the fire pot in the pat- 

ent-in suit, are the same in all respects in the fire pot in de- 
fendant’s stove Fort Orange. 

I would here state in explanation as to the different results had 
from the use of the Hunt fire pot and those from the fire pot in 
the stove in the patent in suit: To properly burn coal in stoves for 
heating purposes, so that high combustion of the fuel will be obtain- 
able when desired, the air admitted and intended to contribute oxy- 
gen to the inflammable gases from the fuel should be made to pass 
through such a depth of fuel (especially when hard coal is used) as 
will cause the oxygen in the admitted air to thoroughly mix with 
the liberated carbon from the coal before its passage to the combus- 
tion chamber, so that it will unite with the same in proportion of 
two of oxygen to one of carbon, and produce mainly (as large as 
possible) carbonic acid. The fire pot shown and described in the 
patent in suit is, by reason of its form of construction shown and 
described in that patent, a mechanical device, well adapted and cal- 
culated to give to both the fuel and the air those conditions, and 
produce those operations, with both the liberated carbon and the air, 
for producing this high and rapid combustion of the fuel, which will 
make the stove more effective for heating purposes. 

However, if the air (intended to contribute oxygen to the carbon 
as it is liberated from the fuel) is permitted to escape directly, in a 
large measure, into the combustion chamber above the fire pot with- 
out being forced to first pass through a sufficient depth of fuel, the 
great volume of air will not part with its oxygen before entering the 
combustion chamber, the combustion of the fuel will be slow, and 
the temperature of the gaseous products will be greatly reduced ; 
and they will! not be effective for heating the several plates forming 

the outer walls of the stove to make them effective as radiators 
87 for warming a room. ‘The fire pot in the Hunt stove, by rea- 
son of its form of construction shown and described in the 
Hunt patent, is calculated to give to the fuel and the ingoing air 
those unfavorable conditions which I have just mentioned, and the 
fuel will be burned with low combustion, and the temperature of the 
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. products of combustion will be low and of little value for heating 
the plates comprising the outer walls of the stove. : 

In order that the results of this comparison asked for in the ques- 
tion may be clearly understood, and the difference between the 
grated fire pot in the Hunt stove and the perforated fire pot in the 
stove in the patent in suit and in defendant’s stove Fort Orange may 
be made more apparent, I would further state in explanation that 
the combustion of fuel (especially coal) depends upon the condition 
of the draught force exerted to draw a supply of air to the fuel in 
combustion, and upon the intake of air to meet this demand of 
draught force, and also upon the measure of air which is made to 
pass through the fuel being consumed. 

The draught force exerted in a stove is had from the draught from 
the chimney through the exit or stovepipes connecting it with the 
stove, and the volume or measure of draught will be more or less 
modified by the capacity of the smoke-pipes and exit of the stove. 

The intake of air is always governed by the area of opening or 
openings provided for the admission of air to the support of com- 
bustion, and the measure of air made to pass through the fuel de- 
pends upon the condition of the openings to the interior of the fire 
pot, and also the situation of the same in relation to the upper sur- 
face of the fire. 

When a fire is kindled and the fuel is fully ignited in the fire pot 
and the chimney is warmed the warm air in the chimney will rise 

and be followed by the warm air in the smoke-pipe and the 
88 heated gaseous products of combustion from the combustion 

chamber; this will cause a draught on the upper end of the 
fire pot, or the base of the combustion chamber, when the colder air 
outside of the stove will be drawn towards the combustion chamber 
to replace the heated gases and air passing from the same through 
the smoke-pipes and chimney. In its passage towards the combus- 
tion chamber the air can but pass in one or the other of two direc- 
tions, or in divided measures in such two directions. In stoves as 
generally constructed these two directions may be either directly 
into the iire pot and through the interstices between the particles of 
fuel within the same (as through the fire pot of the stove in the 
patent in suit) until the oxygen has separated in whole or in part 
from the air, to pass onward and upward as constituent parts of car- 
bonic acid or carbonic oxide, or both, mixed with nitrogen, to the 
exit, or more or less directly to the combustion chamber without en- 
tering into and passing through the body of fuel, as in the direction 
first described. This latter direction of passage of the air may be 
had through openings, seams, or spaces between the upper end of 
the fire pot and outer wall of the stove, or be had through the upper 
end portions of the slots of grated fire pots constructed as shown in 
Defendant’s Exhibits Magee, Russell, and Hunt Patents. 


Adjourned until to-morrow at 10 o’clock a. m. 
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89 ALBANY, N. Y., WepNesbaAy, March 15, 1882. 


Pursuant to adjournment the examination was resumed at 
10 o’clock a. m. 

Present: T. G. Younglove, for complainants; Esek Cowen, for 
defendant. 

Counsel for complainants’ offers in evidence a circular of the 
“Oriental stove with a revertible flue,” which circular was, on the 
24th day of January, 1882, marked for identification in this case: 
and requests the examiner to now mark the same “Complainants’ 
Exhibit No. 11.” Exhibit so marked. 

Also a drawing marked “ Plan view of circular fire pot without. 
grated bottom, and requests the examiner to mark the same “ Com- 
plainants’ Exhibit No. 12.” Exhibit so marked. 

Also a drawing of complainants’ fire pot, sectional elevation, which 
drawing was, on the 4th day of February, 1882, marked for identifi- 
cation in this case, and requests the examiner to now mark the 
saine “ Complainants’ Exhibit No. 13.” Exhibit so marked. 

Also a drawing of defendant’s fire pot, sectional elevation, which 
drawing was, on the 3d day of February, 1882, marked for: identifi- 
cation in this case, and requests the examiner to now mark the same 
“ Complainants’ Exhibit No. 14.” Exhibit so marked. 

Also a drawing of the Hunt fire pot, sectional elevation, which 
drawing was, on the 3d day of February, 1882, marked for identifi- 
cation in this case, and requests the examiner to now mark the 

same “ Complainants’ Exhibit No. 15.” Exhibit so marked. 
90 Also a drawing of Wolfe fire pot, sectional elevation, fig- 

ures 1 and 2, which drawing was, on the 4th day of February, 
1882, marked for identification in this case, and requests the exam- 
iner to now mark the same “Complainants’ Exhibit No. 16, Plate 1.” 
Exhibit so marked. 

Also a drawing of Wolfe fire pot, which drawing was, on the 4th 
day of February, 1882, marked for identification in this case, and 
requests the examiner to now mark the same “ Complainants’ Ex- 
hibit No. 17, Plate 2.” Exhibit so marked. 


Examination of Mr. SELKIRK continued. 


By Mr YOuNGLOVE: 


(Answer to question 38 continued.) When the direction of pas- 
sage of air is had through openings, seams, or spaces between the 
upper end of the fire pot ancl the wall of the stove the air so passing 
will be diverted from passage through the body of the fuel in the 
fire pot and will readily pass into the combustion chamber and over 
the top surface of the fire. This will effect a reduction of both the 
combustion of the fuel and the temperature of the products passing 
therefrom ; but when the passage of air is into the body of the fuel 
in the fire pot at a point several inches below the top of the fire pot 
(the fire pot being full or nearly full of coal) the air will be made to 
enter in between the particles of burning fuel and pass up through 
the same and part with its oxygen, which will unite with the carbon 
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liberated from the coal and produce a rapid combustion of the same 
and increase the temperature of the products, which will highly heat 
the plates against which they move in their passage towards the 
exit and thereby make the stove most effective for heating apart- 
ments. 
91 I have produced a circular illustating a stove well known 
to the trade as the “ Oriental,” which is marked “ Complain- 
ants’ Exhibit 11.” In the sectional elevation in this circular there 
is illustrated openings called in text of the circular (in paragraph 2, 
second page) the “regulating damper,” which damper consists of a 
series of openings made between the upper end of the fire pot and 
the outer wall of the stove; the passage of the air to the combustion 
chamber above is illustrated by arrows, which I have marked 1 1. 
These openings illustrate a common means now employed by the 
trade for lessening the combustion of the fuel in the fire pot and 
the reduction of the temperature of the products of combustion. 
The openings shown in the sectional view of Complainants’ Exhibit 
11 operate the same as the openings, seams, or spaces I have just 
before mentioned, which I have stated would operate to divert the 
passage of air from through the fire pot when the draught force of 
the chimney is exerted. 

I have prepared two drawings, one a sectional view of complain- 
ants’ fire pot, sectional elevation, marked “ Complainants’ Exhibit 
14,” both of which illustrate by arrows the manner of passage of 
air through the body of fuel in fire pots of the kind or character as 
shown in the stove in patent in suit and defendant’s stove Fort 
Orange, by which a more rapid combustion of the fuel and a higher 
temperature of the products of combustion is had and the stoves 
are made more effective for heating purposes. 

I have also prepared a drawing of the Hunt’s fire pot, sectional 
elevation, and marked “Complainants’ Exhibit 15,” in which is 
illustrated, by arrows, the passage of the air through the upper end 
portions of the slots of the Hunt grated fire pot. It will be readily 
seen that the air, in passing through the upper end of the slots, 

will not pass through any sufficient depth of fuel when 
92 the fuel has settled in the fire pot an inch and a half below 

its top. These slots, extended upward, as shown in Defend- 
ant’s Exhibit Hunt Patent and drawings, Complainants’ Exhibit 15, 
would operate substantially the same as does the damper openings 
shown in the Oriental stove, Complainants’ Exhibit 11, to reduce 
both the combustion of the fuel in the fire pot and the temperature 
of the products passing from the top of the same. 

A natural law governs the movement of air in its use with burn- 
ing fuel in stoves. The law is this: Air will move in currents 
through the least obstructed ways offered for its passage to the exit 
when the draught force of the chimney is exerted and an intake of 
air is provided to supply the demand of the draught force. In 
obedience to this natural law, when a fire pot is filled with burning 
fuel, and the draught force of the chimney is being exerted, and the 
intake of the air to the draught chamber is constant and no passage 
way to the exit is provided, except through the horizontal grate at 
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the lower end of a solid fire pot (as shown in Oriental stove, Com- 
plainants’ Exhibit 11), the air (passing upward through the hori- 
zontal grate) will enter into the body of the fuel and pass between 
the particles of the same to part with its oxygen, which oxygen will 
unite with the carbon and cause a combustion of the fuel. Witha 
solid fire pot and with the limited supply of air (as can only be had 
with asimple horizontal grate) a rapid combustion of the fuel would 
only be had in the lower portion of the fire pot, while the combus- 
tion of the fuel at the top will be less rapid as the temperature of 
the products would be low. 

With a perforated fire pot (like the one shown in the patent in 
suit and in Complainants’ Exhibit 13, and with the fire pot in de- 
fendant’s stove and in drawing, Complainants’ Exhibit 14) the 

influence of the draught force of the chimney with an ade- 
93 quate intake of air to the draught chamber will cause the air 

to have passage into the body of the fuel through the open- 
ings in the horizontal grate and also through the slots in the sides 
of the grated zone of the fire pot in both cases, as indicated by 
arrows in Exhibits 138 and 14. This passage of the air through the 
slots of the grated zones of the respective fire pots wili be in both 
cases at points below the plane of the lower end of the solid web or 
upper zone of the fire pots and through the body of the fuel enclosed 
about by this solid web or zone, and a far greater supply of air to the 
fuel will be had in the fire pots in complainants’ and defendant’s 
stoves than can be had when only passing through openings in a 
horizontal grate at the bottom of a solid fire pot (as employed in an 
Oriental stove, as illustrated in Complainants’ Exhibit 11). The 
combustion of the fuel in complainants’ and defendant's fire pots, 
by reason of the greater supply of air to the fuel within, will be 
more rapid and the products of combustion be of higher tempera- 
ture from the use of those fire pots than will be had with solid fire 
pots like that in the Oriental. 

With fire pots made grated in their sides from bottom to top, as 
shown in Defendant’s Exhibit Hunt Patent and also in Defendant’s 
Exhibits Magee and Russell’s (English) Patents, a different operation 
of the air is had and different results produced, for when the draft 
force of the chimney is exerted and a sufficient intake of air to meet 
the demand of the draught force is supplied a portion of the air 
will enter the body of the fuel (if the fire pot be filled) and another 
portion of the air will pass directly into the combustion chamber 
through the upper ends of the slots between the gratings. With 
this partial passage of the air to the combustion chamber the com- 
bustion of the fuel in the fire pot will be less rapid than would be 
the fuel in a solid fire pot supplied with air through a horizontal 

grate only, and also far less rapid than would be the 
94 combustion in a perforated fire pot in which the supply of 

air is through the openings of the grate below and the slots 
in the grated zone, as shown in the stove in the patent in suit and 
defendant’s stove, while the reduction of the temperature of the 
products of combustion will also be greatly reduced. 

After fuel has been burned for five to seven hours with ordinary 
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rapidity there will be an accumulation of ashes on the grate bottom 
: of the fire pot, and to such an extent as to tend to retard -or obstruct 
the passage of the air into the body of the fuel in the fire pot, though 
the draught force of chimney may be exerted the same as before 
such accumulation. This accumulation of ashes will operate to affect 
and greatly change the results from what would be, was the grate 
bottom clear of ashes, when solid fire pots (like that shown in the 
Oriental stove, Complainants’ Exhibit 11) and the Hunt fire pot (in 
Defendant’s Exhibit Hunt Patent and Complainants’ Exhibit 15) 
are used, while the operations and results will not be materially 
changed when such accumulation of ashes is had in perforated fire 
| pots like that shown in the stove in the patent in suit and defend- 
| ant’s stove Fort Orange and illustrated in Complainants’ Exhibits 
14 and 15. 
When the accumulation of ashes—say two inches deep—is had in 
a solid fire pot only a small quantity of air will pass into the body 
of the fuel in the fire pot. This will cause a very low combustion 
and a low temperature of heat, so that the stove will be of little or 
no use for heating a room in cold weather. With a solid fire pot 
(when permitted to run from, say, ten at night until six o’clock in 
the morning without removal of the ashes) the stove having such a 
fire pot would be inefficient for maintaining a comfortable temper- 
ature of a room for that length of time in ordinary winter weather. 
With the accumulation of ashes of two inches on the bot- 
95 tom grate of a fire pot like that shown in the stove in Defend- 
ant’s Exhibit Hunt Patent and in the drawings, Complain- 
ants’ Exhibit 15 (as I have indicated by red lines in that drawing, 
Exhibit 15), obeying the natural laws governing the movement of 
currents under the influence of the draught force of the chimney 
and the pressure of air in the room to the draught chamber and 
thence to the exit, the air will not have passage upward through the 
ash zone above the grate, but will have passage through those por- 
tions of the slots between the grate bars which are highest in the 
sides of the pot, while but a small measure of the air thus passing 
through the slots will enter into the body of the fuel. The greater 
measure of air will pass through the upper ends of the slots almost 
directly into the combustion chamber and cause a greater reduction 
of the combustion and the products of the same than would be had 
with a solid fire pot, as I have just stated, for this reason: The air 
passing over the top surface of the fuel in a Hunt fire pot would 
operate to cool the top surface of the fire, which cooling would not 
be had with the solid fire pot with no air admitted over the same. 
A stove having a fire pot constructed either as the Hunt, Magee, or 
Russell fire pots, when run from evening until morning—say eight 
hours—would be but little, if any, better than no stove in ordinary 
winter weather, or a stove with no fire at the end of eight hours 
running without attendance, for the reason that but a small por- 
tion, if any, of the fuel would be in a state of combustion. 
In stoves (having perforated fire pots like that shown in the stove 
in the patent in suit and in drawings, Complainants’ Exhibit 13, 
and in defendant’s stove Fort Orange and drawings, Complainants’ 
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Exhibit 14) this accumulation of two inches of ashes on the grate 
bottom would not very materially change the operation or results 

from that had before such accumulation of ashesis had. The 
96-101 reason for this is that after the accumulation has been such 

as to produce the ash zone to the depth indicated by red lines 
(in Exhibits 18 and 14) ample openings will yet remain in the sides 
of those fire pots below the solid web or zone of the same, through 
which the air would readily have passage into the body of the fuel 
within the fire pot, and air in its passage would part with its oxygen 
and the oxygen would unite with the carbon freed from the burning 
fuel and cause a rapid combustion of the same and a high tempera- 
ture of products of combustion. This will result in highly heating 
the several outer plates of the stove, against which they would im- 
pinge when passing towards the exit. Stoves having perforated fire 
pots like that in the stove in the patent in suit may be run from 
evening until morning or for eight hours or more without attend- 
ance and be effective for comfortably warming apartments. 


Recess until 7 o’clock p. m. 


¥ * * * * * * 
102 ALBANY, N. Y., Fripay, March 17th, 1882. 


The examination was resumed at 9 o’clock a. m. 
Present: T. G. Younglove, for complainants; Esek Cowen for de- 


fendant. 


(Answer to Q. 38 concluded:) For the reasons I have given and 
the facts I have stated in my answer I find that the stove shown 
and described in Defendant’s Exhibit Hunt Patent does not contain 
any fire pot having the form of construction shown and described 
in the stove in the patent in suit and shown to be employed in de- 
fendant’s stove Fort Orange, and that the Hunt fire pot, by reason 
of this different form of construction, is made to operate differently 
with the air and the fuel, and also with the inflammable gases 
liberated from the fuel, to produce different results from those pro- 
duced by the use of the perforated fire pot in complainants’ stove. 

I find that in the Hunt stove the grated fire pot is provided with 
a horizontal grate bottom supported at its lower end bya grate 
bar having its bearings in pendant lugs made with the lower end 
of the grated fire pot. In complainants’ stove there is provided a 
horizontal grate, which forms the grate bottom of the perforated 
fire pot; this grate bottom is supported in a manner similar to that 
shown in the Hunt patent. 

In defendant’s stove Fort Orange the perforated fire pot is pro- 
vided with a grate bottom, which is supported by a grate bar from 
the outer walls of the draught chamber. 

In all three stoves the grates, considered as devices in the light 
of their purposes and not in their individual forms of construction, 
are substantially the same, and each serves as a means for holding 
the fuel from falling down from the fire pot and for admitting air 
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to the chamber of the fire pot when cleared of ashes and for 
103. ~— permitting the finer portions of the residuum of the fuel to 

fall below into the ash pit. The grate bottomsin both the Hunt 
and complainants’ stoves are shown to be close up to the lower end 
of their respective fire pots; in the Fort Orange stove the grate is 
shown to be one inch, more or less, below the lower plane or bottom 
of the fire pot. This dropping down of the grate to a short distance 
below the lower end of the fire pot does not in the least change or 
modify the operations of the grate bottom from that had with the 
grate up to the bottom of the fire pot, as in Hunt’s and complain- 
ants’ stoves. The opening produced by such dropping down of the 
grate is an additional element given to the stove, by which another 
and an additional operation is had, namely, the clearing of the top 
surface of the grate of the ashes accumulated thereon. 

The dropping down of the grate in defendant’s stove does not in 
the least depend upon the grate having its support from the side 
walls of the stove. Lugs attached to the lower end of Hunt’s and 
complainants’ fire pot, when extended in their length downward, 
would, with the same bars, permit the grate to be dropped so as to 
produce this additional element—the opening—between the grate 
and the fire pot in complainants’ stove. On the other hand, the 
holding of the grate at the bottom of the fire pot, so that no open- 
ing is produced, does not depend on the supporting bar being held 
by lugs made with the lower end of the fire pot, as by simply bow- 
ing the middle portion of the grate bar up the grate, though sup- 
ported from the walls of the draught chamber, would be set up to 
the lower end of the fire pot. 

I would here remark that the opening (the additional element) 
between the grate and the lower end of the fire pot in defendant’s 
stove Fort Orange is known to the trade as the “ anti-clinker” open- 
ing, and is claimed to bea patented improvement introduced in 

stoves since 1869. 
104 In the Hunt stove there is provided one set of draught open- 

ings in the outer wall of the ash pit, while in the stove in the 
patent in suit there is provided two sets of openings, one of which set 
in each stove is in the wall of the ash pit below the plane of the grate 
and the other set in these two stoves are in the walls of the draught 
chamber and above the upper plane of the grate and opposite the 
vertical slots of the perforated fire pots in those stoves. 

When it is considered that the value and the advantages of astove 
for warming purposes is greatly increased when the combustion of 
the fuel can be so controlled and regulated as to produce rapid com- 
bustion and high temperature for warming apartments in very cold 
weather.and a lower combustion and lower temperature vf heat in 
mild weather and very slow combustion and a low rate of tempera- 
ture when days are warm and evenings and mornings are chilly, 
these several desirable conditions, obtained by reason of tle two sets 
of draught openings employed in complainants’ stove in the patent 
in suit and defendant’s stove Fort Orange, show the value and im- 
portance of two sets of draught openings. 

In the stove in the patent in suit and in defendant’s stove Fort 
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Orange both sets of draught openings may be fully closed to pro- 
duce only a low combustion of the fuel throughout the warmer por- 
tions of the day, and either set may be partly or wholly opened for 
increasing the combustion and temperature of the plates of the stove 
in the chilly evenings and mornings ; in colder weather a continuous 
and faster combustion and higher temperature may be had by use 
of one set of draught openings, while in very cold weather both sets 
of draught openings may be opened. 

The lower set of draft openings is advantageously used in ordinary 

cold weather when it 1s desirable to run the stove about 
105 uniformly the same; the air admitted through those open- 

ings will enter the body of the fuel within the fire pot through 
the openings in the grate bottom and also through the slots of the 
unperforated fire pot; but in colder weather, when, either tempo- 
rarily or continuously, a more rapid combustion is desirable, the 
openings above the upper plane of the grate and opposite the slots in 
the perforated fire pot will be opened, when the air will pass directly 
into the body of the fuel in the fire pot through the slots of the grated 
lower zone of the same. 

Q. 39. I place before you letters patent No. 46483, granted to James 
Morrison, Jr., February 21, 1865, and marked Defendant’s Exhibit 
Morrison Patent. Please examine the same and state whether or not 
you fully understand the form of construction of the several parts of 
the stove illustrated and described in the Morrison patent. 

A. I have examined the patent in question and believe I under- 
stand the same. 

Q. 40. Please examine and compare the stove shown and described 
in the Morrison patent with the stove shown and described in com- 
plainants’ patent in suit, Exhibit 1, and in defendant’s stove Fort 
Orange, Exhibit 8, and state how you find the Morrison stove com- 
pares with the two last-mentioned stoves, especially in the fire pot or 
fire cylinders, grates, and draft openings of the stoves mentioned. 

A. I have examined and compared the Morrison stove, as shown 
and described in the Morrison patent, with the stove in the patent in 
suit and defendant’s stove Fort Orange. I do not find in the first- 
mentioned stove any of the parts mentioned which correspond in 
form of construction and purposes with the parts shown in complain- 
ants’ stove and stove Fort Orange, except it be that the grate marked 
F in the Morrison patent corresponds with the grates in the other 

two stoves mentioned. In each of-the three stoves mentioned 
106 —in the question their grates are substantially for the same 

purpose, namely, for supporting the body of the fuel from 
falling down from their respective fire pots, for permitting the smaller 
particles of ashes to drop down from the same into the ash pit, and 
for admitting air to the body of the fuel below. 

In the Morrison patent there is not shown or described a sus- 
pended fire pot in any form. 

In the Morrison patent there is not shown or described a fire pot 
which is suspended from its upper end from the outer wall of the 
stove, so as to leave a chamber all around the fire pot, to serve as a 
draught chamber having communication with the combustion 
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chamber above, except through the fire pot, as in the stove in com- 
plainants’ patent in suit and the stove Fort Orange. 

In the Morrison stove the fire pot or, cylinder is supported at its 
lower end from a plate at the top of the ash pit; an outer cylinder 
forming the outer wall of the stove is set off at a short distance all 
around from the outer side of the fire pot cylinder or pot, so as to 
produce a flue chamber all around, which communicates from the 
combustion chamber above the fire cylinder or pot to flues at the 
base of the stove leading to the exit. This feature of a flue concen- 
tric to the fire pot in the Morrison stove is not found in either of the 
two other stoves in tne question. 

In the Morrison stove the flue space around the fire pot serves as 
a means for reverting the currents of products of combustion as they 
pass off from the combustion chamber. | 

In complainants’ and defendant’s stoves their draught chambers 
serve no such purpose; they operate as chambers in which the air 
will be heated before having passage into the body of the fuel in 
their respective fire pots. | 

In the Morrison stove the fire pot or cylinder consists of a fire- 
brick-lined cylinder made with vertical sides and supported at its 

base ; in the stove in the patentin suit and Fort Orange stove 
107 _‘ their fire pots are circular and of unlined cast iron and are 

made with flaring form of upper end and are suspended from 
the outer walls of the stove. 

Morrison’s lined fire cylinder will gradually grow smaller in ca- 
pacity by reason of the adherence of clinker; the fire pots in de- 
fendant’s and complainants’ stove will, by reason of being: metal, 
always retain their original capacity, as no clinker will adhere to 
their sides. 

The Morrison fire cylinder, by reason of its vertical side walls, will 
require a larger measure of fuel to produce an equal area of top sur- 
face of burning fuel of same depth than is required to be used with 
the flaring-sided fire pots in complainants’ and defendant’s stoves. 

In the Morrison stove the fire cylinder is made with vertical sides 
and is mainly solid and brick lined, the exception being a narrow 
iron ring, between the second and third tier of fire brick, situated 
near the upper end of the fire pot. This ring is described in the 
specifications as being chambered and pierced on its inner side with 
“numerous small apertures,” through which air admitted to said 
chamber from without will pass to the fire chamber. 

The fire pots in the stove in the patent in suit and Fort Orange 
stove are each made of cast iron and of flaring form, with its upper 
half or zone consisting of a solid web, which will closely envelope 
the upper half or portion of the body of the fuel within. The lower 
portion or-zone of these fire pots are made with alternate bars or 
fingers and slots; and while this lower portion of the fire pot will 
hold the coal from spreading out laterally, air will be permitted to 
readily pass through the slots, on a plane below the solid web above, 
into the body of the fuel. This grated and slotted lower portion of 
the fire pots in complainants’ and defendant’s stove is made in 
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108 solid connection with the solid zone or web above, and form 
with the solid web a unitary whole fire pot, which is sus- 
pended from its upper end from the outer walls of the stove. 
Adjourned until 9 a. m. 


ALBANY, N. Y., SaturDAy, March 18, 1882. 


The hearing was resumed at 9 o’cleck. 
Present: T. G. Younglove, for complainants; Esek Cowen, for de- 
fendant. 


Examination of Mr. SELKIRK continued. 


By Mr. YOUNGLOVE: 


(Answer to question 40 concluded.) In the stove in the Morrison 
patent there is arranged at a short distance below the lower end of 
the solid fire cylinder a horizontal grate bottom, marked F in the 
patent, adapted to support the coal from falling out of the fire pot 
and permit the finer particles of ashes to pass down into the ash pit 
below and also admit the passage of air from the ash pit into the 
body of fuel within the fire pot. This grate is what is termed by 
the trade “a low-down grate,” because of its situation below the 
lower end of the fire pot. This feature of the low-down grate, shown 
in the Morrison patent, has been considered as being first embodied 
in stove construction and is known as the “anti-clinker opening,” 
that term being applied to openings between the grate and the fire 
pot through which clinkers or slag may be withdrawn from within 
the fire pot by means of a poker or slicer. This “ low-down grate ” 
in the Morrison patent is enclosed about by a granted frame, marked 


-M in the patent, which frame is provided with a front horizontal ex- 


tension having its upper surface on a plane with the top surface of 
the grate F. The side rim of this grated frame is also extended for- 
ward on each side. The grated sides of this grate frame operate in 
two directions; in one direction it operates as a guard to prevent 
the clinkers and slag (when being worked or drawn from the base 
of the fire pot to the front extension of the grate frame), to be passed 
thence into the ash pit below; in another direction it operates 
109 by reason of the slots made in its vertical sides to admit an 
additional small measure of air to the bottom of the fire pot. 
I find by measurement with a proportional divider that the verti- 
cal length of the slots in this grated rim of the grate frame is one- 
ninth (+) of the entire vertical length of the fire pot, measuring 
from the top surface of the grate to the base of the guards at the 
upper end of the fire pot, so that in a fire pot standing nine inches 
from its top edge to the horizontal grate these slots (in the vertical 
sides of the grate frame) would be one inch in vertical length, so as 
to be of no practical use for admitting air to within the body of the 
fuel when ashes have accumulated to the depth of an inch and a half 
or more. 
The grate in the stove in the Morrison patent, being for the same 
purpose as the grate in the stove in the patent in suit and defend- 
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ant’s stove Fort Orange, I consider it to be substantially the same as 
the grates in the last-mentioned stoves. | 

In the Morrison there is but one set of draught openings for ad- 
mission of air to the fire pot, while in complainants’ stove, in the 
patent in suit, there are two sets of such openings, as I have before 
described. 

For the above reasons and the facts I have stated, I do not find in 
the Morrison stove the feature of a suspended perforated fire pot 
made of cast iron and with a flaring form as is shown in complain- 
ants’ stove, in the patent in suit, and the defendant’s stove Fort 
Orange. 

Q. 41. Please examine the stove marked Defendant’s Exhibit 
Wolfe Stove and compare the same with the stove shown in com- 
plainants’ patent in suit, Exhibit 1, and defendant’s stove Fort 
Orange, Complainants’ Exhibit 8, and state how you find the Wolfe 
stove to compare with complainants’ stove and defendant’s stove 

Fort Orange. 
110° A. I have examined and compared the Wolfe stove with 
the stove shown and described in the patent in suit and de- 
fendant’s stove Fort Orange. 

The stoves in the patent and the Fort Orange are both circular in 
form; each have a draught chamber and a combustio:n chamber, 
between which chambers is suspended, in the respective stoves, a 
fire pot, which is circular in form and made with flaring sides, with 
the upper zone of their respective pots made to consist of a solid web 
and the lower zone grated or slotted. 

The Wolfe stove is square in form, and is composed of a draught- 
chamber and a combustion chamber, between which is suspended 
a solid fire pot, which is square in form and made with sides which 
are substantially vertical and solid from top to bottom. 

The perforated and circular fire pot in complainauts’ stove, in the 
patent in suit, and in defendant’s stove Fort Orange has made with 
its upper end a continuous flange all around, by which the pot in 
each stove is suspended from a continuous flange or ledge project- 
ing inwardly all around from the inner wall of the stove. 

The solid and square fire pot in the Wolfe stove has made with 
its upper margin edge an outwardly-projecting flange from its four 
sides all around, by which it is suspended from projecting lugs start- 
ing out horizontally from a continuous rib (about one-eighth of an 
inch in its horizontal extension) from two opposite side walls of the 
stove, and form a narrow ledge projecting from the two opposite 
transverse walls of the stove. 

The fire pots in the stove in the patent in suit and defendant’s 
stove Fort Orange are each provided with a flat horizontal grate 
adapted to be agitated horizontally and also dumped. The grates 
in these stoves are each an entirety and complete of itself. 

The fire pot in the Wolfe stove is provided with a shallow square 

and dish-shaped grate bottom, consisting of three sections, 
111 twoof which are made solid with two opposite sides of the 
fire pot, and curved in from the lower side of an inwardly- 
projecting ledge toward the center of the fire pot on a curvature from 


nie Me | 
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a radius of about an inch and a quarter, as shown in Complainants’ 
Exhibit 16. The other section consists of a pivoted grate, having 
its opposite ends turned up on the same curvature of an inch and a 
quarter radius and connected by a tie piece; is provided with trun- 
nion journals (a little out from the middle of its length), which have 
bearings in lugs made with the tie pieces of the grate sections, form- 
ing the opposite sides of the grate made solid with the fire pot. 
This grate is adapted to be dumped but not agitated, as are the 
grates of the other two stoves in question. 

The fire pots in the stove in the patent in suit and defendant’s 
stove Fort Orange, by reason of their flaring form, will produce a 
larger area of upper surface of fuel from the same measure of coal 
than can be produced from the vertical-sided fire pot in the Wolfe 
stove with the same depth of the fuel. 

The Wolfe stove, by reason of the thinness of its side walls and 
the upwardly-projecting ledge at the bottom of these walls, and the 
vertical ribs extending from this inwardly-projecting ledge up to the 
top of the fire pot, leads me to conclude that the fire pot in the Wolfe 
stove was intended to be lined with fire brick or other equivalent 
material, as testified to by W. E. Hagan in answer to cross-question 
360 (page 177, defendant’s printed record). From the thickness of the 
side walls of the Wolfe solid fire pot (they being made only three-six- 
teenths of one inch in thickness), the fire pot in the stove (if made un- 
lined) would be of no practical use for any length of time greater than 
a week or two of continuous use in cold winter weather. The intense 
heat of the fire within the fire pot would operate the same with the 

flat solid side walls of the Wolfe fire pot as the heat does with 
112 the solid flat walls of square or oblong fire pots in cook stoves 

and ranges, to warp and twist the same and curve the middle 
portions of each side wall inward to such a degree as to produce be- 
tween the top margin edge and flange and the outer wall of the stove 
large openings, through which air would freely pass in large meas- 
ure from the draught chamber in which the fire-pot is suspended 
into the combustion chamber and over the upper surface of the 
burning fuel. This passage of the air over the top of the fire would 
be from the measure of air intended to enter into the body of the 
fuel to support its combustion, and the combustion of the fuel in 
the fire pot and the temperature of the products would be reduced 
to such a great extent that the stove would become practically use- 
less for comfortably warming a room In ordinary cold weather. 

To better illustrate the effects which the heat from the fire would 
have on the fire pot of the Wolfe stove I here produce a front plate 
of an oblong fire box taken from a cook-stove made by Bussey & 
McLeod, of Troy, N. Y., and known as the “Gold Medal.” 


Counsel for complainants offers in evidence the plate produced by 
the witness and requests the examiner to mark the same ‘ Com- 
plainants’ Exhibit No. 19.” Exhibit so marked. 

The Wolfe fire pot, as it is shown to be constructed in Exhibit 


Wolfe Stove, would, with constant use for a short time, say within 
two or three weeks, become so warped in its side walls that the 
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flanges at the upper end, by which the pot is suspended, would be 
drawn from the walis of the stove at the middle of each side to such 
an extent as to permit air to readily pass over the top surface of the 
fire in its passage from the draft chamber. The expansion of the 

metal in a horizontal direction, which is one-eighth of an inch 
113 on each foot (when the iron is heated red hot), would either 

force apart the side plates of the stove, provided the side plates 
of the stove hug the outer edges of the flanges of the fire pot, or, if the 
plates were not forced outward, they would cause what is termed “ a 
buckling” of the plate, when a large space would be produced _ be- 
tween the flange of the fire pot at its middle of length and the outer 
wall of the stove. This space would admit the passage of a large 
measure of the cold air (intended to be passed through the fire pot) 
over the fire and reduce the combustion of the fuel and the temper- 
ature of the products passing from the same. 


Recess until 1.30 p. m. 


Afternoon Session. 
The hearing was resumed at 1.30 p. m. 
Direct examination of Mr. SELKIRK continued. 


By Mr. YOUNGLOVE: 

(Answer to question 41 concluded.) 

In the fire pots of the stove of the patent in suit and defendant's 
stove Fort Orange the solid web or zone encloses about the upper 
half or portion of the body of the fuel when the fire pot is filled. 
This solid zone, together with the flanges from which the fire-pot is 
suspended in each stove, operates to effectually prevent the passage 
of air from the draught chamber to the combustion chamber except 
by passage through the body of the fuel, and by reason of the cir- 
cular form the original shape of the fire pot will be preserved for 
many vears without being so materially changed by warpage as to 
permit air to escape from the draught chamber to the combustion 
chamber except through the body of the fuel. 

I have a stove that was manufactured by Swett, Quimby & Perry, 

of Troy, N. Y., called the “ Graphic,” which has been in use 
114 for six seasons. The fire pot is substantially the same as those 

in the stove in the patent in suit and in defendant’s stove 
Fort Orange, and is in apparently as good condition as when first 
used. The fuel used in the fire pot of the Graphic these last six 
years was hard coal, and from my experience and observations of 
the effects of burning hard coal (Lackawanna) in the square or oblong 
fire pots having straight flat sides I am of the opinion that a fire pot 
of the form of construction shown in the Wolfe stove if unlined would 
not retain its original form and have close connection with the side 
plates of the stove nore than a week or ten days before large seams 
or spaces would be produced by reason of warpage of the sides of the 
pot between the sides of the pot and walls of the stove, when the 
stove would be of little value and efficiency for warming the room. 
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In the Wolfe stove the fire pot has no lower zone or portion which 
is grated or slotted, as the fire pot is solid from top to bottom. 

In the stove in the patent in suit and defendant’s stove Fort 
Orange the lower grated or slotted portion of the fire pot operates to 
admit a large supply of air into the body of the fuel at points all 
around and below the plane of the lower end of the-solid zone of 
the pot after there has been an accumulation of two inches of ashes 
on the grate bottom in each stove. 

In the Wolfe stove the shallow horizontal dished form of grate bot- 
tom serves as the only means for admission of air to the body of the 
fuel. | 
An examination of the Wolfe fire pot, as shown in the Complain- 
ants’ Exhibit 16 and also Detendant’s Exhibit Wolfe Stove, will show 
that the curved end portions of the bars of the dumping section of 
the grate and the curved gratings of the sections made solid with 
the fire pot proper are all contained within lines drawn with the 

lines of the sides of the fire pot, so that every portion or part 
115 of the grate bottom in the Wolfe stove is practically and sub- 
stantially beneath the fire pot and below its lower end. 

The distance the curved portions of the grate bottom of the Wolfe 
fire pot are turned up is one and a quarter inches. This is af no 
practical service whatever for holding the fuel or for admitting air 
to the body of the fuel more than would be a flat horizontal grate 
used with a diameter equal to the extension of the lower end of the 
fire pot, with such flat grate dropped one and a quarter inches below 
the lower end of the fire pot. 

In the Wolfe fire pot, with an accumulation of two inches of ashes 
on its dished form grate bottom (as I have illustrated by red lines 
in Exhibit 16) all the slots for the admission of air to the fuel would 
become practically closed by ashes and clinker the same as would 
the slots in a grate bottom of a solid fire pot in a stove like the Ori- 
ental, as illustrated in Exhibit 11 (circular Oriental). 

With the Wolfe fire pot the curved sections of the curved grate 
bottom (which are made in solid connection with the fire pot) would 
operate to cause a banking of the ashes and clinkers substantially 
to conform to lines No. 6 in figure 1 of Complainants’ Exhibit 16, 
and the ashes would remain so banked until removed by a poker or 
other means. 

For the reasons above given I do not find in the Wolfe stove the 
features of a circular stove like that described in the complainants’ 
patent and as shown in the Fort Orange stove; nor do I find a per- 
forated fire pot, as also shown in those stoves. : 


Adjourned until Monday, March 20 inst., at 9 a. m. 
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116 ALBANY, N. Y., Monpay, March. 20, 1882. 


The hearing was resumed at 9 o’clock a. m. 
Present: T. G. Younglove, for complainants ; Esek Cowen, for de- 
fendant., 


Direct examination of Mr. SeukreK continued, 


By Mr, Youncrove : 


Q. 42. I place before you letters patent No, 21988, granted to J. 
H. Buchanan November 2, 1858, and marked “ Defendant’s Exhibit 
Buchanan Patent.” Please examine the same and state whether or 
not you fully understand the form of construction of the several 
parts of the stove illustrated and described in the Buchanan patent. 

A. I have examined the patent named in the question and I be- 
lieve I fully understand the same. 

Q.’43. Please examine and compare the stove shown and described 
in said Buchanan patent with the stove shown and described in 
complainant’s patent in suit and in defendant’s stove Fort Orange, 
Complainants’ Exhibit 8, and state how vou find the Buchanan stove 
compares with the last two mentioned stoves, especially in the fire 
pots or fire cylinders, grates, and draft openings of the stoves men- 
tioned. 

A. I have examined. and compared the stove shown in Defend- 
ant’s Exhibit Buchanan Patent with the stove shown and described 
in complainant’s patent in suit and defendant’s stove Fort Orange. 

I do not find in the Buchanan stove any parts or devices which 
have the same character and features of construction as are shown 
in the other stoves mentioned in the question. 

The Buchanan stove is one of singular form of construction for a 
stove, and partakes much of the character of a charcoal furnace and 

a hood of a smith’s forge connected together in an adjustable 
117s manner by means of a standard and eanien device, so that 
the latter may be raised or lowered in relation to the former. 

The lower portion of this Buchanan stove is an ash pit, marked 
B in the patent. A device marked C, and termed a fire chamber, ts 
supported from the bottom of the ash pit by legs 4 resting on sup- 
porting pieces a. The device termed fire chamber C is described as 
eing made “ partly spherical and of open grate work.” In charace- 
ter as a device for holding fuel to be burned it is not unlike the fire 
dish shown in the Russell patent and the Hunt patent. The fire 
chamber is formed by a grated wall, which has its gratings made 
solid, with a lower and upper rim of metal, and has no grate bottom. 
Its bottom is provided with two perforations (one formed of small 
size and a central one of large size, operating probably as a dump 
hole) through which the residuum is to be deposited into the ash pit 
below. This grated walled fire dish is nested in the ash chamber, 
the same as one tea-cup will nest in another, and projects about one- 
half of its vertical length above the upper end of the ash chamber 
to a distance equal to at least one-half of the length of the slots in 

its side walls. In this form of construction and arrangement of the 
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side grated fire pot or chamber in the Buchanan stove there is no 
upper solid web or wall as in the fire pot in complainants’ patent 
in suit and in stove Fort Orange; neither is there in the Buchanan 
stove a suspended fire pot of any kind, or any grated bottom or 
draught openings into the stove below a point of suspension of a 
fire pot, as in the last-mentioned stoves. 

This Buchanan stove has no combustion chamber above the fire 
chamber, but a hood, not unlike the hood of a smith’s forge, which 
is adjustable in height over the fire chamber. 

This Buchanan stove would be practically an inoperative 
11S stove for heating reoms by the use of coal as fuel unless it 
would be charcoal, which would burn in open air. 

Q. 44. I place before you letters patent No. 24738, granted to S. 
Emilius Hewes July 12th, 1859, and marked “ Defendant’s Exhibit 
Hewes Patent.” Please examine the same and state whether or not 
you fully understand the form of construction of the several parts of 
the stove illustrated and described in the Hewes patent. 

A. I have examined the patent referred to in the question and be- 
lieve I do fully understand the same. 

Q. 45. Pleaseexamineand compare the stove shown and described 
in said Hewes patent with the stove shown and described in com- 
plainants’ patent in suit and in defendant’s stove Fort Orange, Com- 
plainants’ Exhibit 8, and state how you find the Hewes stove com- 
pares with the last two mentioned stoves, especially in the fire pots 
or fire cylinders, grates, and draught openings of the stoves men- 
tioned. 

A. I have examined and compared the stoves illustrated and de- 
scribed in the Hewes patent with the stove shown and described in 
the patent in suit and with defendant’s stove Fort Orange. 

The differences between these three stoves are so obvious that I 
am of the opinion that a minute and specific description of the Hewes 
stove is wholly superfluous. 

I will merely state that I find the Hewes stove to be made ina 
vase-like form and provided with a barrel-shaped fire pot, which is 
supported from trunnions arranged at opposite sides at points about 
the middle of its length, so as to be adapted to be oscillated, tipped, 
or Inverted, when desired, to reverse the position of the differing 
sized ends made with the fire pot. The larger end of the barrel-form 
tire pot is provided with a coarse grate, while its smaller end is pro- 
vided with a finergrate. No such form of construction and arrange- 
ment of parts are shown to be emploved in the stove in the patent 

in suit or in defendant’s stove Fort Orange. 
119 Q. 46. I place before you letters patent No. 45181, granted 
to Joseph Schmedinghoff November 22, 1864, and marked 
“ Defendant’s Exhibit Schmedinghoff Patent.” Please examine the 
same and state whether or not vou fully understand the form of con- 
struction and arrangement of the several parts of the stove illus- 
trated and described in the Schmedinghoff patent. 

A. I have examined said patent and I believe I understand the 

same. 
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Q. 47. Please examine and compare the stove shown and described 
in said Schmedinghoff patent with the stove shown and described 
in the patent in suit and in defendant’s stove Fort Orange, Com- 
plainant’s Exhibit 8, and state how you find the Schmedinghoff 
stove compares with the last two stoves, especially in the fire pot or 
fire cylinders, grates, and draught openings of the stoves mentioned. 

A. I have examined and compared the summer stove shown and 
described in Defendant’s Exhibit Schmedinghoff Patent with the 
stove in the patent in suit and defendant’s stove Fort Orange (Com- 
plainants’ Exhibits 1 and 8). 

In the Schmedinghoff patent I find simply a charcoal furnace, 
which in the specification is termed “a summer steve.” This 
“summer stove” is composed of an outer casing made in the form 
of a truncated cone, marked A, and a top plate, A’, provided with a 
removable cover. Suspended within this outer shell or case and be- 
low its covered top plates is an inverted conical-shaped basket grate 
composed of a series of alternate bars and slots extending from a 
ring of metal below at the bottom of the grate to a ring above at 
the top, to which bottom and top rings the grate bars connect. 
Made with the upper end of the grated fire basket is a notched 
rim, from which the grate is suspended from the ring marked 
C. The drawing, indicated by arrows, and the specification 

describe that it is designed that portions of air will 
120 pass upwards from the chamber between the basket grate and 

outer shell of the furnace through the notches marked d and 
thence over the fire, while other portions of the air will enter into 
* the fire basket through the vertical slots between the grate bars. At 
the contracted lower end of this basket grate there is shown in the 
drawings a small grated aperture, through which may be passed the 
residuum from the charcoal, the fuel intended to be used, as stated 
in the patent. Draught openings are provided in the lower end of the 
outer case or shell of the furnace through which air will be admitted 
to the basket grate. 

This summer stove in the Schmedinghoff patent differs in all its 
parts from the form of construction and arrangement of tne parts in 
other stoves, and especially in the devices shown and described in the 
patent in this suit, for receiving and holding the fuel to be burned, 
and for operating with the air intended to contribute to the com- 
bustion of the same. 

The basket grate in the Schmedinghoff stove is unlike the sus- 
pended partly solid and partly slotted fire pot in the stove in the patent 
in suit, and is substantially the same in form of construction as the fire 
dish inthe stove in the Russell patent and in the Hunt patent; and as 
in those stoves the grated basket in the Schmedinghoff stove will 
permit a large portion of the air to freely pass from the chamber 
surrounding the grate basket through the upper portions of the slots 
into the chamber above the grated basket ; and this free passage of 
air through the upper ends of the slots will, like in the stove in the 
Russell patent and the Hunt patent, operate to reduce the combus- 
tion of the fuel and lower the temperature of the products of combus- 
tion from the fuel to such an extent that a very much larger per cent. 
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of the carbon distilled from the fuel will escape unburned 
121 than from the perforated fire pot in the stove in the patent in 

suit, while the low temperature of the products of combus- 
tion in the summer stove will be so reduced that but little effective 
heating of the plates will be obtained as compared with that ob- 
tained from the high temperature of the products of combustion in 
the stove in the patent in suit and in defendant’s stove Fort Orange. 


Recess until 1.30 p. m. 


Afternoon Session. 
The hearing was resumed at 1.30 p. m. 


Q. 48. Please examine the casting provided with a grate bottom, 
to which is attached a tag, on which is printed and written the fol- 
lowing words: 


“From the Littlefield Stove Co., cor. N. Pearl and Pleasant streets, 
Albany, N. Y.” 

“ Hailes, Gray & Selkirk, Albany, N.Y.” 

State, if you know, what said casting is. 

A. It isa solid fire pot, made for a small-sized stove called the 

“ Morning Glory,” formerly manufactured by Dennis G. Littlefield, 
of Albany, and his successors and associates in business. 


Counsel for complainants offers the fire pot in evidence and re- 


quests the examiner to mark the same “ Complainants’ Exhibit No. 
9(). »? 


Q. 49. In your answer to cross-interrogatory 7, in your testimony 
before given, “ Does defendants’ stove, Exhibit No. 8, belong to the 
class of stoves known as cannon stoves?” you said, “ I cannot say it 
does or does not.” State what you understand a “ cannon stove” to 
be, as that term was applied to a class of stoves in 1865, in contra- 

- distinction to stoves of other classes. 
122 A. The word “cannon” stove was originally applied to 
a class of stoves largely used in the West, and as made prior 
to 1865 and since was a popular stove in the West, where it was 
generally used for burning bituminous coal as fuel, while this same 
class of stove was sometimes called “globe” stove in the East and 
was an improvement on the cylinder stove. 

The true cylinder stove, as a rule, is a stove having a fire cylinder 
made of cast iron with sides straight, or nearly straight, and in some 
cases vertical and in other cases slightly tapering upward and in 
some other cases tapering downward. 

A modified form of cylinder stove is made of sheet iron, cylin- 
drical in form, and having its lower portion holding the fuel lined 
with fire brick. Both these classes of cylinder stoves have been 
popular with the trade and the public because of their economy of 
construction and their efficiency for heating rooms. One peculiar 
feature of these stoves. was that the heat radiated from their outer 
walls in radial lines all around and in nearly horizontal lines of 
direction. 
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The “cannon” stove was and is a stove of more elaborate parts 
than those employed in the cylinder stove, and was probably more 
expensive. Prior to 1865 “cannon” stoves, as a rule, were composed 
of a base section, an ash-pit section, and a fire-chamber section made 
with outwardly-swelling walls, which fire-section chamber was made 
in two parts and of cast iron, with the wall of the lower part or sec- 
tion forming the wall of the fuel chamber or fire pot, against which 
wall the fuel was burned. The upper part or section, also made of 
cast iron, formed the combustion chamber above the fuel. These 
two parts or sections, thus composing the fire-chamber section, were 
each cast solid, so that each part or section consisted of a single piece 
of metal which approached a semi-spherical form. The lower sec- 

tion, forming the fire chamber or pot, was mounted on the 
123 upper wall or plate of the ash-pit chamber, with its more 

extended end diameter above and contracted end below. The 
upper section was mounted with its enlarged end on the rim of the 
enlarged upper end of the fire pot, while its more contracted portion 
formed the upper portion of the combustion chamber. 

To better illustrate the cannon stove in its general features as was 
made prior tu 1865, I produce a catalogue of Treadwell and Perry, 
stove manufacturers, 1861, on page 25 of which is illustrated a wood- 
cut illustration of a stove called “The Western Cannon.” 

[ also produce a catalogue of stove patterns issued by Harris and 
Zoiner, of Cincinnati, Ohio, 1864, on the 41st page of which is illus- 
trated a “cannon” stove called “The Vulcan,” and on page 39 of 
said catalogue is illustrated a cylinder stove of the trade name 
“ Meteor.” 3 


Counsel for complainants offers in evidence the catalogues pro- 
duced by the witness, and states that he will produce photographic 
prints of the stove illustrated on the pages of each catalogue referred 
to by the witness, the same to be marked by the examiner Complain- 
ants’ Exhibits Nos. 21, 22,and 23, the said pages having been marked 
by the examiner for identification. 


Q. 50. State whether or not, in your opinion, the Rathbone and 
Hailes stove shown and descrited in the patent in suit is a “can- 
non” stove, and give your reasons for the answer you may make. 

A. The Rathbone and Hailes stove, as shown and described in the 
patent in suit, does not properly belong to the class.of stoves known 
as “ cannon ” stoves, as that name was applied to a certain class of 
stoves in 1865 and prior to that date, though probably it might have 

been called an improved “ cannon” stove. 
124 -. My reason for saying that the stove in the patent in suit 

cannot be pruperly called a “ cannon” stove is this: When 
the improvement shown and described in the patent in suit was em- 
bodied in a “cannon” stove the improved stove thus produced and 
embodying the invention of Rathbone and Hailes was at once lifted 
out from the class known as “cannon” stoves, and naturally as- 
sumed a place at the head of a new class of stoves which materially 
differed from the “ cannon ” stove in its essential features of construc- 
tion. 


hale J 
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Thus the Rathbone & Hailes stove, as shown and described in the 
patent in suit (in view of the prior state of the art as shown in the 
record of this cause), became the head of a new class of stoves, the 
distinguishing feature of construction of which was that of an en- 
cased and detachable perforated fire pot suspended from the outer 
walls of a stove having a bulbous or swelling outer wall above the 
fire pot. 

Q: 51. Examine the stove shown and described in the patent in 
suit and the cannon stoves illustrated in Exhibits 21 and 22 and 
state what the inventors (Rathbone & Hailes) did to improve the 
class of stoves known as “ cannon” stoves so as to place it in another 
class, as you have stated. 

A. In the “cannon” stove, as I have before stated, there was not 
used a detachable fire pot, as the wall of the lower section of the 
stove above the ash pit operated to hold the fuel while being burned. 
At the same time the base of the upper section of the stove wall was 
about the same diameter as the upper end of the lower. section, so 
that the chamber room of the upper section (which acts as a com- 
bustion chamber and a flue for leading the products of combustion 
from the fuel chamber below) was no larger than the top of the wall 
section which served as a fire pot. 

Rathbone & Hailes (the inventors), in making their im- 

125 provements on “ cannon ” stoves, introduced within the fire 

chamber (against the walls of which the fuel was burned) the 

fire pot, which fire pot was so arranged within the stove as to be in 

fact suspended from the wall of the lower section, against which the 
fuel formerly was burned in “ cannon” stoves. 

By this arrangement of the suspended fire pot from tbe outer wall 
of the stove there was produced around the fire pot, and between it 
and the outer wall of the stove, a draught chamber in which the 
admitted air would prevent the parts of the fire pot being over- 
heated, while at the same time the air thus admitted would itself 
be heated before passing up through the body of the fuel in the fire 
pot. Another important change was also produced. This change 
consisted in the relative enlargement of the combustion chamber or 
flue at the upper end of the fire pot when compared with the area 
of the top opening of the fire pot. 

(). 52. Is it your opinion that the stove Fort Orange embodies the 
same features of construction in its operating parts as was embodied 
by the inventors of the stove in the patent in suit, and being an 
improvement on “cannon” stoves? 

A. The Fort Orange stove, in my opinion, embodies substantially 
all the improvements made by Rathbone and Hailes on the “can- 
non” stove which I have above described, for I find in the Fort 
Orange stove an outer wall swelling or enlarged outwardly at the 
middle of its height or at the base of the combustion chamber ; also 
a fire pot (having substantially the form of construction shown and 
inantiad in the patent in suit) suspended from the wall of the stove 
so as to be within a draught chamber formed between the suspended 
tire pot and the wall of the stove. 

The. Fort Orange stove also has its combustion chamber, above 
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the fire pot, relatively larger than the upper open area of the same, 
and in both eases, hy the same parts and their arrangement, 
126s the same operations are had and the same results are pro- 
duced, and ae both belong to pes of stoves which may de 
Properly chassified as enaased, saqgnended Are-poi stoves, 

Q. SS. Saate What Wf adAVPehIAQ, Vor Hyd Da Ehe stove, | the patent 
FA SATE, WARE Weas EW Now. 29) NGA Whew Of Uhe skate of The ard 
WS PROD DA ERO SaWES ot DeRedanes Weide Rare) Patead, Ureane 
Pratend, Marre Patent, Morion Patent, Magee Patent, Deadwell 
Patent, Raasteaty Patent, Bacharaa Petead, Mewes Patent, Saeed 
Imghah Patent, aad Wel Seve 

A. Tf ad m complamanis® stove, te the patent mm sar, a Ree pod 
ef circular for and having Marng sides, which is desorbed as berg 
made of cast iron with its upper half or pate made solid and its 
lower half or portion grated or slotted; this form of construction | 
do not tind in any of the stoves in defendant’s several exhibits men- 
tioned-in the question. This fire pot, termed in the patent a “ per- 
forated fire pot,” is a new device, in view of the state of the art as 
shown by defendant’s exhibits in this case. 

I find in the stove, in the patent in suit, employed old devices or 
elements which were used in connection with this new device, the 
perforated fire pot. : 

These old elements are a circular stove,a grate bottom at the 
lower end of the fire pot, and draught openings for the admission 
of air to the fire pot. 3 

I also find a second set of draught openings situated above the 
plane of the grate and opposite the slots made in the grated zone or 
half of this new form of fire pot. This second set of draught open- 
ings I do not find in any of the stoves in defendant’s exhibits men- 
tioned. | 

Q. 54. State what device, if any, in the stove Fort Orange you 
find which corresponds with the device or with the fire pot which 
you say was new Nov. 21, 1865, and is found in the stove in the 

patent in suit. 
127 A. I find in the stove Fort Orange a fire pot identically the 

same in form of construction as the fire pot in the complain- 
ants’ stove in the patent in suit, excepting that it has no tie ring 
made with the lower ends of the vertical grate bars of the perforated 
fire pot in that stove. This fire pot in the Fort Orange stove is 
arranged in the same manner within the stove, and is provided with 
a similar grate bottom and with two sets of draught openings—one 
set being below the plane of the grate for admitting a limited supply 
of air to support combustion, and the other set above the plane of 
the grate and opposite the slots in the lower half or grated zone of 
the fire pot, by which an additional supply of air will be admitted 
to the fuel in combustion within the fire pot. 


Adjourned until 10 a. m. 
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128 Anwany, N. Y., Turspay, Marek 21, 1882. 
The exanrination Was continved at 10 o'clock a.m, 
Present: TL G. Younglove, for complainants; Hsek Cowen, for 
defendant. 


Diet Oram mation of Mop See euek® conga med, 
RY Ma, Yeo raging: 


QQ RA. Skate whales ae Bag Hy FaHRHMMyg’ @& fo the Eperadions ef 
HAWES DaAwkM’ solid Bre Pos as mo the stave shown mm Coaplaimamts® 
Exhibay bh (ctrealar Ortental and fire pos Exhibit 20 and stoves 
having grated fire pots or baskets, substantially as shown im stoves 
represented in Defendant’s Exhibits Magee, Russell, and Hunt Pat- 
ents, and perforated fire pot, as shown and described im the patent 
in suit, and defendant’s stove Fort Orange, vou testified frem knowl- 
edge derived from observation or experiment ? 

A. I testitied from knowledge derived from both observation and 
experiment. Since 1866 I have used several heating stoves having 
solid fire pots, and found them in all cases to operate substantially 
as I have stated. Since 1873 I have used and operated four different 
stoves, made by as many different manufacturers, and containing 
perforated fire pots, constructed and arranged as shown and described 
in the patent in suit, and in defendant’s stove Fort Orange, and in 
every case I have found these stoves operate substantially as I have 
heretofore stated. I have seen a large number of the same type or 
class of stoves employing perforated fire pots and manufactured by 
many different manufacturers, and I have observed that their oper- 
ations were in all cases substantially the same as those which I have 
observed in the Monitor stove, made under complainants’ patent in 

suit, and Fort Orange stove. 
129 My knowledge of the operations of a grated fire pot or 

basket is derived solely from experiments and observations 
made since the commencement of thiscause. Not being able to find 
a stove containing a grated fire basket (like those shown in the Rus- 
sell and Hunt’s patents), I altered and changed a perforated fire pot, 
originally made to fit a stove in my office, into a grated fire pot or 
fire basket, in which the bars and slots extend from the bottom to 
the flange rim at the top, substantially as in the Russell, Magee, and 
Hunt patents, with the exception of a narrow ring of metal which 
encircled the fire pot or basket at or about the middle of its length, 
which fire basket I now produce. 


Counsel for complainants offers the fire pot produced by witness 
in evidence and requests the examiner to mark the same “ Complain- 
ants’ Exhibit No. 24.” Exhibit received and marked. 


In my experiments the grated fire pot or basket, Exhibit 24, oper- 
ated substantially as I have stated the fire pots or baskets in the Rus- 
sell, Magee, and Hunt’s stoves would operate. | 

Q. 56. State if vou are familiar with the several representative 
types or classes of heating stoves, burning coal for fuei, which have 
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been most popular with the trade since 1865; and, if yea, to what 
extent. 

A. I am familiar with the several representative classes or types 
of heating stoves, using hard coal as a fuel, which have been most 
popular with the trade and the public since 1865, and have had con- 
siderable acquaintance with the classes of stoves most popular as 
coal-burning heating stoves. These stoves, with which I am familiar, 

may be divided in classes as follows: Cylinder stoves (both 
130 lined and unlined), “ cannon” or globe stoves, encased solid 
fire-pot stoves (with and without fuel magazines and reverti- 
ble flues), and perforated fire-pot stoves, also with and without fuel 
magazines and revertible flues. Cylinder stoves were and have been 
always popular because of their cheapness and comparatively smaller 
cost to the user, although for the last few years a cheaper class of 
stoves embodying in their construction the perforated fire pot (in 
complainants’ stove in the patent in suit and defendant's stove Fort 
Orange) have to a large extent superseded the cylinder stove, espe- 
cially the cast-iron ones, and to some extent sheet-iron brick-lined 
anes. Cannon stoves have been and are still popular in sections of 
the country where soft coal is generally used as a fuel. In 1863-4 
and °5S encased solid fire-pot stoves began to be introduced to a con- 
siderable extent, and their manufacture increased vearly up to about 
IS72 or 1873, while the perforated fire-pot stove (substantially as 
shown in the patent in suit), though first Introduced in 1864 and 
1865, was limited in manufacture to but four stove manufacturers ; 
but in 1873 the perforated fire-pot stove (the class to which the stove 
inthe patent in suit and stove Fort Orenge belongs) began to be largely 
manufactured and sold by others, and became so popular both with 
the trade and the public in 1876 and 1877 as toalmost wholly drive 
from the market the encased solid fire-pot stoves; and at this pres- 
ent time the great majority of stoves manufactured as first and 
second class stoves contain the perforated fire pot substantially as 
shown and described in the patent in suit and in the Fort Orange 
stove. 
Q. 57. State what, in your opinion, are the causes which have 
operated to drive the encased solid fire-pot stove from market and 
has made the class of stoves using the perforated’ fire pot shown in 
the patent in suit and in thestove Fort Orange as popular with the 
trade and the public as you have stated that class of stoves have 
become. 
131 A. There are several causes growing out from the patented 
improvements shown and described in the patent in suit 
which have operated to make the class of stoves which complainants’ 
and Fort Orange stove represents popular with the trade and the 
public. — 

In the encased solid fire-pot stove illumination from mica windows 
in the wall of the combustion chamber above the fire could only be 
had, while when the perforated fire pot as shown and described in 
complainants’ patent was employed the stove was adapted to receive 
additional illuminating windows placed out in the walls of the 
draught chamber opposite to the slots in the lower zone or half of 
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the perforated fire pot. This adaptation of the stove wall to receive 
mica windows does not in anywise necessitate a reconstruction of 
the operative parts of the stove. Another cause was that stoves con- 
taining the perforated fire pot suspended within a draught chamber 
was better adapted to receive a subsequent improvement, namely, 
the opening between the lower end of the fire pot and the grate, and 
known as the “anti:clinker opening,” than were stoves containing 
solid fire pots, as were first used bv James Spear, of Philadelphia, 
between 1869 and 1872, for the reason that with the solid fire pot 
the observer could not view the extent of the accumulation of ashes 
on the ash zone on the grate, while with the perforated fire pot as 
shown and described in the patent in suit and in defendant’s stove 
Fort Orange the extent of the accumulation of ashes could be read- 
ily observed. Another cause is that because of the much higher 
temperature of the products of combustion which could be obtained 
from the use of a perforated fire pot over a solid one stoves were 
better adapted to receive in their construction revertible flues, 
through which the draught would be sharper, than could be had 

with revertible flues leading the products of combustion at a 
132. lower temperature from the upper surface of the fuel of a 

solid fire pot. : 

And another cause is that stoves embodying in their construction 
the suspended perforated fire pot, as shown and described in the 
patent in suit and stove Fort Orange, would (with one or two sizes 
smaller than the encased solid fire-pot stoves before used) be more 
efficient for warming rooms in extreme cold weather, and at the 
same time, by proper regulation of the draft and check dampers, be 
sv controlled as to be fitted fer comfortable use in more moderate 
weather or in fall and spring, when but little fire is required to 
overcome the chilly air of mornings and evenings. This greater 
efficiency of smaller stoves having perforated fire pots over the 
larger stoves having solid fire pots enabies the first-mentioned stoves 
to be manufactured and sold to the public at considerably less cost 
than could the last-mentioned stoves, while at the same time the 
public had the advantage of better means for regulating the combus- 
tion to adapt the stove for uses in all weather. These, I believe, are 
the principal causes which can be assigned for the great popularity 
which stoves embodying the improvements shown, described, and 
claimed in the patent in suit has obtained with the public and the 
trade. 

Q. 58. Please examine complainants’ patent in suit and state what 
you understand to be the subject-matter of the first claim, which 
reads as follows: | 

“ Arranging a perforated fire pot with a grate bottom within a 
circular stove having provisions for the admission of air below the 
point of suspension of said fire pot, substantially as described.” 

A. In view of the state of the art prior to Nov. 21, 1865, and from 

what is shown in the drawings described in the specification, 
133 Iunderstand that the device called in the claim quoted “a 
perforated fire pot,” to be a new device—that is to say, a fire 
pot having such a form of construction as to make it new, in view 
S—79 | 
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of the state of the art prior to the date of the patent; and with this 
new fire pot there is used in construction therewith a grate bottom 
and a circular stove, in which the perforated fire pot is suspended, 
and draught openings located in the walls of the stove below the 
point of suspension of the fire pot. These four elements, the per- 
forated fire pot, the grate bottom, the circular stove in which the per- 
torated fire pot is suspended, and the draught openings, co-operate 
together to produce the different and better manner of combustion 
of the fuel and the higher temperature of the escaping products of 
combustion for operation with the several plates forming the walls 
of the stove, so that the stove is made to be much more oe for 
warming apartments than one of larger construction, and will be of 
better service than one of one or two sizes larger of the older form of 
construction. 

This different and better manner of construction of the fuel is 
stated in the patent by the inventors to be the object of their im- 
provement, for they say in language as follows: | 

“Our object is to maintain such an intense heat in the fire pot by 
the free supply of oxygen to the incandescent coal therein all around 
the fire pot that there will be little or no smoke formed after the fire 
is fully started.” 

As carbonic oxide when cooled is smoke, and as the inventors 
have successfully provided means by which but little carbonic oxide 
wouid be produced from the fuel while being burned, they have 
fully accomplished one of their objects as declared in the patent. 

The inventors further state in this connection : 
134 * * * “Tn this way we obtain a more perfect combus- 
tion and are enabled to burn soft coal and obtain the greatest 
heating effects therefrom.” 

Thus the inventors show in the patent that their improved stove 
is adapted to be used for burning soft coal, while, at the same time, 
the large use of hard coal by the public in stoves containing the 
improvements set forth in the first claim fully demonstrate that they 
are adapted to be used for burning that kind of fuel. 

Q. 59. The second claim of complainants’ patent in suit reads as 
follows: 

“The combination of an annular horizontal register with a sus- 
pended fire pot which has perforated sides, substantially as de- 
scribed.” 

State what devices, in your opinion, form the subject-matter or 
combination set forth in that claim. 

A. As I have before stated, the fire pot with perforated sides was 
new, in view of the state of the art prior to the date of the patent in 
suit; and in this second claim it is employed in combination with 
any device which would be equivalent and substantially the same 
as an annular horizontal register which is shown and described in 
the patent to be composed of draught openings made with the walls 
of the draught chamber opposite the slots in the perforated fire pot 
and adapted to be opened and closed by covering or closing plates ; 
and inferentially (as the fire pot is described in the claim to bea 
suspended one) this claim also includes the walls of the draught 
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chamber from which the fire pot may be suspended. These three 
elements, the perforated fire pot, the walls of the draught chamber 
from which the fire pot is suspended and is shown to be provided 
with a draught opening below the plane of the grate, and the annu- 

lar register above the plane of the grate, aud’ with the walls 
135 = of the draught chamber, co-operate together to produce (when 

the openings in the annular register are uncovered) a more 
direct introduction of the air into the body of the fuel with the fire 
pot through the slots made in the lower portion of the new fire pot 
and above the ash zone. 

I do not suppose that to carry out the spirit of the invention, as set 
forth in the second claim, that the practice of the invention would 
limit the use of the register to one in the form of an annular hori- 
zontal ring, when an annular vertical ring plate provided with 
openings could be used for having the same operations and obtain- 
ing the same results; or sectional plates, in the aggregation form- 
ing substantially an equivalent device for opening and closing 
draught openings located opposite to the slots of the fire pot, when 
they would operate substantially in the same manner and with the 
saine results, for the second claim contains the qualifications “sub- 
stantially as described,” which I understand allows the use of equiv- 
alent devices which were old and well known at the time of the 
patent. 

Q. 60. I hand you “ Defendant’s Exhibit File Wrapper, Rathbone 
& Hailes Application.” Please examine the subject-matter of the 
erased third claim, as set forth in that exhibit, which reads as 
follows: 

“A perforated fire pot which is constructed with a flange around 
its upper edge and a grate in its lower end, substantially in the 
manner described,” 

And state what elements, in your opinion, were intended to be in- 
cluded in that claim as being an operative invention. 

A. From an examination of the patent and also the file wrapper, 
and from the drawings, together with the qualifying term or phrase 

occurring in the said erased third claim as follows: “And a 
136 grate in its lower end ” (referring to the lower end of the fire 

pot) it is clear, I believe, that this claim relatec to a means by 
which the grate would be held in connection with the fire pot by 
being supported from its lower end, so that when the fire pot (sus- 
pended by its upper flange rim from the wall of the stuve) was lifted 
out from the draught chamber the grate would also be removed with 
it from the stove. 

My reasons for this opinion are two: One because of the specific 
form of construction described in the claim in the phrase “ and a 
grate in its lower end,” which specific form of construction would 
not cause the fire pot or the grate to operate in any different manner 
from that which would be had was the grate detached from the fire 
pot ; and the other reason is that there is an omission of mention 
of any draught openings being employed in connection with this 
fire pot and grate. Hence I am of the opinion that this erased third 
claim related to means advantageous in the mechanical construction 
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and arrangement of the fire pot and grate, and not to Means hy 
whieh a better and Gierent mode of Daring feel wandd be odtaired, 
WS A ORI DY Cho GAARA MART OF Eo COMP AARIIA BAA AAA? 
OAT VP Aowres wage RGD BA WS Use @ONd DA ChdrS OY ERO PARRA DR 
WL. 

G Gh Da amawes to Queatiqa Ki ef examamatiam ef Hmeadar Ver 
Resibited ha relation te cerah experiments mace woth a grated fre 
potor basket. Please state what the experiments were—the operations 
and results. 

A. My experiments were made with a stove im my office manu- = 
factured by Ely and Ramsey, of New York, called the Pheenix. | 
procured a fire pot, the duplicate of the one in my office to that 
shown in Exhibit 8 After removing four small bolts from the 
middle ring of the stove (where the combustion-chamber section 
unites with the draught-chamber section) I lifted the former from 
the latter and substituted the grated fire pot, Exhibit 24, for the per- 

forated one. 
137 In my first experiment I put in about twice the quantity of 

wood kindlings I generally used for starting a fire, and at 7 
o’clock and 45 minutes I touched a match to the kindlings, with all 
the draught openings opened to the fullest extent. After the kind- 
lings were ignited I introduced coal of chestnut size into the fire 
basket by pouring it down through the fuel reservoir. At 8 o'clock 
and 20 minutesa light bluish flame (which would not ignite paper) 
began to appear over and escape from below tothe top surface of the 
fuel into the combustion chamber, and gradually increased in vol- 
ume. As the fuel in the pot settled down, by reason of the kind- 
lings burning away, I gradually replenished the fuel, so as to keep 
it up even tothe top plane of the fire pot. In this manner the fire 
was burned. About S$ o'clock and 45 minutes the upper surface 
of the fuel began to redden in the centre of the fire basket, and at 9 
o'clock the top layer of fuel was of a dull, low, red color, with a 
bluish flame, which would not ignite paper. Ai 9 o’clock I dain- 
pened the stove in the manner generally practiced by me. 

At 8 o'clock next morning I[ found the coal had settled about one 
and a half inches below the top of the rim of the basket; no fire 
visible in the upper end of the pot, but fire was visible through the 
slots and centre of the basket. I opened the draft doors and. the 
direct draft and waited for 30 minutes for the fire to burn up, but 
could not at the end of that time perceive any material advance. I 
then took a strip of heavy paper and with it closed the upper open- 
ings, and stuffed other paper between these strips and the wall of 
the stove. to hold the strips in piace. After this was done the fuel 
began at once to ignite, when I replenished the basket to its top, and 
within ten minutes the fire was rekindled from top to bottum, and 

the heat of the fire ignited the paper I had used for closing 
138 the upper portions of the openings, and it burned away. I 

run the stove all that day, and by replenishing it several 
times kept the basket about full. The combustion was very slow ; 
the top surface of the fuel was of a dull, low red, and no flame of oft 
any kind could be seen in the daylight. The second evening I 
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dampened the fire (the same as the night before) and the wext Mon 
Me UT fond the Fite had died oat, with paarly half of the contents 
OT Vo Barked of WHat QaVl Qxd Who athar Daly wa avhes, Hat wo 
STAR GY SRE | 

He Seen GRPRTARAY Was CoMdaciedd Da Ge sears Brannan Dang 
the feel as dy Waa Rermg conrarmred) Waa fed comtrarally fer, the feel 
maageaine, with the fuel re the basket Rep fully over ene inch above 
the top end ef the fre pot, whem the combustion was tm a small 
degree better. 

Adjourned until to-morrow, to meet at the office of W. E. Hagan, 
No. 259 River street, Troy, N. Y¥., at 10 o'clock a. m. 


139 Troy, N. Y.. WepNeEspay, March 22, 1882. 
The examination of witnesses on behalf of complainants 
was resumed, pursuant to adjournment, at the office of W. E. Hagan, 
Esq., No. 259 River street, Troy, N. Y 7 
Present: T. G. Younglove, for complainants ; Esek Cowen, for de- 
fendant. 


WiLiiaM J. Keep, being duly sworn, in answer to interrogatories 
propounded by Mr. ALEXANDER SELKIRK, ou behalf of complain- 
ants, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 

A. William J. Keep; age, 39; residence, Troy, N. Y.; occupation, 
manufacturer of cooking ranges. 

Q. 2. How long have you been connected with the stove business? 

A. Twelve years. 

Q. 3. Within the last twelve years what stoves have you been in- 
terested with ? , 

A. Up to middle of 1868S I was superintendent of a stove factory 
at Buffalo; from 1868 to 1875 I superintended the manufacture and 
improvement of Stuart stoves, which were made vy Fuller, Warren 
& Co., of Troy ; also during that time I made some parlor stoves, 
which were also manufactured by them ; since that time I have been 
making cooking ranges on my own account. | 

Q. 4. By what trade name were the stoves manufactured by Fuller, 
Warren & Co. known to the trade? 

A. Known as Keep side-burning stoves or as “ Keep’s side-burn- 
ers.” 

Q. 5. How many sizes of those stoves were there made? 

A. Three sizes and one fireplace heater. 

Q. 6. Please describe the fire pot that was used in those Keep side- 

burners. 
140 A. At the bottom there was a pot for hoiding slate, above 
this a slotted portion or side grate, and above this grate a 
solid pot or ring. The coal rested at the bottom, in some of the stoves, 
on a solid grate, and in-some on an open grate. The bottom grate 
was stationary and the side grate capable of a vibrating motion. 
Q. 7. Was the solid upper part of the fire pot made in a continu- 


ous piece or in sections? 
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A. Made in sections. 
Q. 8. Please state what was the vertical depth of the upper solid 


section in each of the several sizes. 


Counsel for defendant objects to the question that unless the depth 
of the fire pot is given the depth of a portion will give no definite 
information to the court as to the depth of the fire pot. 


A. In the smallest size (No. 10) the average depth of the pot was 
six and a half inches. The solid portion was two and a quarter in- 
ches. The next size (No. 12), depth of the pot, seven and a half; 
depth of the solid portion, three. The No. 14 had a pot eight and a 
half inches deep; solid portion, three and a half inches deep. The 
fireplace heater had a fire pot six and a half inches deep; solid por- 
tion, three and a half inches deep. 


Q. 9. In stating the depth of the pots in the sizes of stoves men- 


tioned did you include the vertical depth of the solid upper portion 
with the depth of the lower grated portion 

A. I did. 

Q. 10. State whether or not, in those side-burners, the fuel was 
supplied from a fuel magazine or by hand from a hod or shovel. 

A. It was supplied by a magazine. 

Q. 11. State Shouts the fire pots having the two-and-a-quarter 

and two-and-a-half inch —_ of upper solid portion differed 
141 in their operations, if they differed at all, from those had with 

the fire pots made with solid upper portion of three or three 
and a half inches, as you have stated. 

A. The sizes having the shaliowest upper section also had the 
least diameter of pot and were intended to burn small-sized coal, 
such as is called, in Troy, chestnut coal, while the other sizes, hav- 
ing a larger diameter of pot, were intended to be used with stove 
coal, as well as with chestnut coal. If used in this way the opera- 
tion was about the same in all. 

Q. 12. Did you ever use these stoves or experiment with them 
without having the fuel supplied from a reservoir? 


Objected to as immaterial and incompetent. 


A. I don’t remember. 
Q. 13. Have you seen operated a side-burner of Fuller & Warren’s 


manufacture, in which the fuel was permitted to run out of the 
reservoir without being replaced, so that after the fire pot was last 
filled the fuel would not be renewed in the same? 

A. I have repeatedly. 

Q. 14. State what effects in such cases were had in the fire pots 
having the two and one-quarter and two and one-half solid upper 
portion and in those having three and three and one-half solid 
upper portion. 

A. In all of the stoves (if the coal was allowed to burn out of 
itself and the grate not shaken) the coal would burn to an ash at 
the side, perhaps one-half of the distance from the pot to the centre; 
coal would at last die out in the centre, leaving a few half-burnt 
pieces, the whole surface being about level and even with the top 
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of the pot or slightly below it. Under varying circumstances these 
measurements might vary somewhat. 

Q. 15. Have you made any experiments or seen any experiments 
made in which the upper solid portion of the fire pot was only two 

inches or less in vertical depth ? 
142 A. I have seen fire pots in operation with a less depth of 
solid portion than two inches; cne of these I saw in opera- 
tion at Mr. Selkirk’s office in Albany. 

Q. 16. Did you see it in operation with or without a feeder ? 

A. I saw it with a feeder and also without a feeder. 

Q. 17. State whether or not the combustion of the fuel was any 
different in the slotted fire pot you saw at Selkirk’s office when sup- 
plied from a fuel reservoir than when supplied by hand. 

A. As the fuel was supplied from the magazine, so that there was 
a considerable depth above the slots, the combustion was much better 
than when supplied by hand, for in the latter case the surface of the 
fuel was level with the top of the slots and at times lower. 

@. 18. Was there obtained from the combustion of the fuel in 
that fire potas high a temperature of the products of combustion 
escaping from the top surface of the fuel as is obtainable from fire 
pots having a depth of solid portion of three or three and one-half 
inches as was used in the largest sizes of the Keep side-burner ” 

Objected to upon the grounds that the witness has not shown 
himself in a situation to answer the question; that in order to make 
the testimony of any value the stoves should be operated in accu- 
rately similar positions. 


A. While that fire pot was working with the surface of the coal 
at the same height as the top of the slots or about that height the 
cold air entering the slots and not combining with the fuel reduced 
the temperature considerably below that which was produced by a 
Keep side-burner when fed properly and under ordinary circum- 
stances. When the pot at Mr. Selkirk’s office was fed from the mag- 

azine the combustion was very good. 
143 Q. 19. When fed from the magazine about what depth was 
the fuel above the top of the slots? 

A. I sheuld say two or three inches. 

Q. 20. State what advantage, if any, is the depth of three or three 
and one-half inches of solid upper portion over the depth of two 
inches or less of solid upper portion for practical and best operations 
in stoves for the general public. 


Objected to upon the grounds that the witness does not appear to 
have had any experience that would enable him to answer that 


question. 


A. I have found, as the result of experiment, that the shallower 
the solid portion the better, provided all entering air combined with | 
the carbon of the coal to form carbonic acid. I have also found that 
with fine chestnut coal, fed at a uniform depth, about two inches of 
depth of solid portion of the pot was sufficient, provided no ashes or 
slate were allowed to remain in this portion of: the fire, but in ordi- 
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nary management, and especially where coal is liable to be larger, 
it was better to give a little more depth to the pot, as in the con- 
struction of these stoves I intended to burn the coal in as thin a 
layer as possible and also to provide for a clear fire. I have found 
that in the smallest size two or two and a half inches was safe, but 
in the larger sizes it was best to make it three or three and a half 
inches. Unless means are provided for the disposal of ash and slate 
the depth of the solid portion must be increased. In the case of the 
side-burner, and I should say in any case, the depth of the solid 
portion was as small as practicable. 

Q. 21. Are you acquainted with the effects of the heat from burn- 
ing fuel on the side walls of the square or oblong straight-sided fire 
pots? 

A. Iam. 
144 Q. 22. Please examine the fire pot in the stove marked 
Defendant’s Exhibit Wolfe Stove and state what the effects 
would be from the heat of fuel in combustion burning in that fire 
pot with the same degree of combustion as fuel is generally burned 
in stoves like Complainants’ Exhibit 8. 

A. T have examined the exhibit and should say that the effect on 
the lower portion of the pot would be similar—that is, that the effect 
would be to expand the Leas portion of the pot, the pressure of the 
fuel or other causes causing the lower portion of the pot to bulge 
outward, and if the upper portion was affected at all (as would likely 
be the case after a certun length of time) the central part of the 
upper portion of the Wolfe pot would probably bend inward, while 
in the round pot like in the Fort Orange the pot would grow larger, 
but retain its original shape. 

Q. 23. What would be the result when in the Wolfe fire pot the 
upper portion became bent inward ? 

A. As there is no flange of any account beneath the edge of the 
pot any inward movement would allow air to pass up between the 
side of the stove and the edge of the pot, checking a fire that was 
already burning and making the process of kindling a new fire 
very slow. 

Q. 24. Have you ever had any experience with the use of soft or 
bituminous coal and hard coal in heating stoves ? 

A. I have. 

Q. 25. From your knowledge, derived from your experience of 
the use of these two kinds of coal, which of the kinds of fuel, soft or 
hard coal, is most severe on a cast-iron unlined fire pot ? 


(Objected to as immaterial.) 


A. With two fire pots of the same dimensions, one of which is 
filled with anthracite and the other bituminous coal, both ignited and 
burning under the same conditions, the bituminous coal 

145 would act more severely on the pot, as it is capable of pro- 
ducing a much more violent heat in a short time than an- 
thracite, and if burned in the two pots for a long time the impuri- 
ties which most kinds of bituminous coal contain would combine 
with and weaken the material of the pot. 
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Cross-examination by Mr. Cowen: 


X Q. 253. What kind of a stove was used in the experiment at 
Mr. Selkirk’s office ? 

A. An ordinary self-feeding round stove, called the Phenix, made 
by Ely & Ramsey, of New York city, similar to the Fort Orange. 

X Q. 26. Was the pot slotted for the purposes of the experiment? 

A. It was. 

X Q. 27. How great was the depth of the solid ring at the top of 
the fire pot ? 7 

A. Not over one-half or three-quarters of an inch. 

X Q. 28. When the coal was placed in the fire pot by hand the 
surface of it was either level or a little below the top of the slots; is 
that so? 

A. It is. 

X Q. 29. You did not try the experiment of heaping the coal up 
by hand two or three inches above the top of the slots, did you? 

A. I did not. | 

X Q. 30. But when the coal was placed in the magazine, so that 
there was a layer of coal two or three inches above the slots in the 
pot, vou found the combustion very good, did you not? 

A. T did not perform the experiment myself, but I found the 
combustion verv good under that condition, 

X Q. 31. Have you any reason to suppose that in the stove you 

saw in Selkirk’s office, that when the magazine was used the 
WE se eombustion would be any better with the solid ring at the 

top of the tire pot two inches deep than it would with a ring 
one Inch deep? 

A. If the proportions of the stove were right the surface of the coal 
would be even with the top of the pot. In such a case the combus- 
tion would be much better with two inches of depth than with one. 

X Q. 32. Is that merely your opinion, or have you tried the ex- 
periment? 

A. I have tried the experiment, and know that to be the case. 

X Q. 33. When and where? 

A. Between October, 1869, and 1872, and in Troy. 

X Q. 34. Did you try a ring an inch deep from the top of the fire 

ot? 

A. I tried coal an inch deep, resting against a ring, which amounts 
to the same thing. I don’t think I tried a ring an inch deep. 

X Q. 35. What you did try was a wider ring, with different 
depths of coal, was it not? 

A. It was, the depth being measured from the lower edge of the 
ring. 

X Q. 36. And you found that with the coal two inches above the 
ring the combustion would be better than with the coal one inch 
above the ring ? 

A. I so found it. 7 

X Q. 37. Is it not true that in any fire pot, solid or grated, the 
greater the depth of coal the better the combustion will be? 

A. No, sir. 
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X Q. 38. You mean to say that is so after the coal has become ig- 
nited ? i 

A. I do. 

X Q. 39. I understood you to say upon your direct examination 
that in vour experiments ‘with the side-burner you found that giv- 

ing the solid portion of the fire pot a depth of from two to 
147 ~~ two and one-quarter inches in the small sizes and of three 
and three and one-half inches in the largest sizes produced 

the best results; is that so? 

A. I did not mean to state it in that way, but to say! that it would 
not do to make the fire pot of a less depth than that. 

X Q. 40. You found it would do to make it of that depth, did you? 

A. I did. 

X Q. 41. Are you acquainted with the Fort Orange stove ? 

A. I have examined it to-day. 

X Q. 42. What size of your side-burner cor © most nearly 
to. the size of the Fort Orange stove ? ; 

A. My No. 10. ; 

X Q. 43. What is thedepth of the fire pot in the F orf Orange stove,? 

A. Depth of fire pot, six and one-half inches; the unslotted por- 
tion is three and one-half inches deep. ’ 

X Q. 44. Whatis the vertical depth of the fire pot itself, not meas- 
uring to the grate? 

A. Five and three-quarter inches, and the unslotted portion is 
about three and one-half inches. 

Recess until 2 o’clock. . 
‘ 


% 


Afternoon Session. 


Examination resumed at 1.30 p. m. 
Cross-examination of W. J. KrEEp continued by Mr. Cowen : 


X Q. 45. What is the diameter of the Fort Orange: stove fire pot ? 

A. About twelve inches. 

X Q. 46. Take a solid fire pot six inches in Sonkh and twelve 
inches in diameter, with a grate at the bottom, would.a layer of coal 
one inch deep in that fire pot burn as well as a layer, two inches in 

depth ? 
148 A. No, it would not. 
X Q. 47. Would a aw Age two inches in dept burn as well 
as a layer three inches in depth ? 

A. It would not. ‘ 

X Q. 48. Would a layer five inches in depth burn gs well as one 
six inches in depth ? 

A. In that fire pot I don’t think there would be very much differ- 
ence. 

X Q. 49. Can you say that such a fire pot when full would not 
maintain combustion better than if the surface of the'coal was below 
the top of the fire pot to any extent—say an inch or more ? 


_ 
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Question is vague in that the words “ better combustion ” does not 
convey to the witness whether the combustion was understood to be 
rapid or slow to be better. 


A. Yes; better than if more than an inch below the top. 

X Q. 50. Did you ever see a stove like the Exhibit Wolfe Stove, to 
which your attention was called on your direct examination ? 

A. I never have. 

X Q. 51. Then you do not know of vour own knowledge what 
effect building and maintaining a fire in that stove would have upon 
the fire pot? 

A. Well, I should say that the action of the fire on those plates 
would be the same as on other similar plates which I have seen used 
in stoves, the action of which I have described. 

X Q. 52. Have you ever seen a stove used with a cast-iron square 
fire pot suspended by a flange from the casing above it ? | 

A. I have seen a stove with a rectangular fire pot so suspended. 

X Q. 53. Did you ever see a fire pot used in which the sides were 
strengthened by vertical ribs on the inside, as in the Exhibit Wolfe 
Stove? 

A. I do not know that I have seen ribs put on in exactly the same 

mauner as they are in that stove. 
149 X Q. 54. Would not the effect of those ribs be to strengthen 
the plates against bulging or twisting and also to keep the 
plates cool by allowing the air to flow up on the outside of the fuel 
between it and the plates? 

A. Yes. 

X Q. 55. Would not the ribs prevent to some extent the contact 
of the fuel with the plates forming the fire pot? 

A. The ribs would so act when the fire was first started to some 
extent, and without doubt after the fire had run a few days the 
space between the ribs would be nearly as good a protection as fire 
brick. 

X Q. 56. Would you be willing to say that a stove made like Ex- 
hibit Wolfe'Stove would not be a practically operative stove ? 

A. There seems to be space between the wall of the stove and fire 
pot which would admit air over the top of the fuel, and if at the first 
using air passed between the ribs it would be quite difficult to kindle 
a fire and keep it going. 

X Q. 57. Are you willing to say that the fire pot in the Wolfe 
stove constructed as it is would not be as durable as an ordinary cir- 
cular fire pot without ribs? 

A. I should say it would not. 

X Q. 58. If you knew that ten or twelve hundred of those stoves 
- had been sold and that they gave good satisfaction and no complaint 
was ever made by the purchasers would those facts affect your 
opinion as to its being a practical and successful stove? 

A. The possession of such knowledge would not cause me to make 
a different answer to what I have made. | 

X Q. 59. How long will an ordinary cast-iron fire pot of a circu- 
lar form last with constant use’? 
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A. With bituminous coal it will last a year and a half to 
150 two years. With anthracite coal I know they will last over 
five years, yet,there are cases where they burned out in a very 

short time from some local cause. 

X Q. 60. Do all cast-iron fire pots have oe lives than the 
stoves in which they are placed ? 

A. All stoves having such a fire pot are constructed with that 
understanding. 

XQ. 61. Have you any means of knowing how tong a square fire 
pot constructed with ribs like the one in Exhibit Wolfe Stove would 
last, either with bituminous or anthracite coal ? 

A. It would depend entirely upon the condition ‘in which it was 
used ; therefore I cannot state any definite time. 

X Q. 62. With what stoves were the experiments made to which 
you referred on your direct and cross examinations'when you ascer- 
tained the best fire pots? 

‘A. With experimental stoves, made previous to the making of the 
patterns for Keep side-burner, or with the side-burning stoves. 


Redirect examination : 


R. D. Q. 68. How did the new coal ignite in the stove you saw 
experimented with at Selkirk’s office and having a grated fire pot 
as it was supplied from the fuel reservoir? 

A. The fuel ignited very slowly, because when the new coal was 
supplied the fire pot was about two-thirds full of coal, only partially 
ignited, and the new coal extended at least an inch below the upper 
ends of the slots, allowing the cool air to pass through the coal and 
into the chimney. It was not until the coal becanie ignited above 
the slots that the combustion became rapid. 

R. D. Q. 64. In measuring the depth of a fire pot what are the 
proper points to measure from to find the verticai' capacity of the 

fire pot when it is in the stove for use? ° 
151-212 A. If the stove has a flat bottom grate the measurement 
should be taken from the surface of the. grate to a bori- 
zontal plane passing across the upper edge of the fire pot. In the 
side-burner, the grate being highest in the centre, I measured neither 
the highest nor the lowest | point, but an average betsveen the two. 

R. D. Q. 65. In a stove having a fire pot, say, size and a half 
inches deep, and with slots extending upward from the bottom of the 
fire pot to a distance proportionate to the slots shown in the fire pot 
in the Hunt patent, what, in your opinion (based,on your knowl- 
edge derived from your experiments and observations in burning 
hard coal), would be the results, practical or otherwise, had by the 
use of such a fire pot? : 


Counsel for defendant objects to the question as being incompre- 
hensible. 


A. If the magazine, as here shown, would —_ the coal to the 
fire pot so that there would be practically no depth of coal above the 
upper end of the slots the operation of the stove ae not be called 
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successful, and it would appear from the drawings that there would 
not be much depth of coal above the slots. 


Recross-examination: 


R. X Q. 66. Suppose in the Hunt patent the space between the 
bottom of the magazine and the fire pot was occupied bv a conical 
layer of coal, the outside of which was even with the top of the fire 
basket, in that case would there be any difficulty in operating the 
stove? 

A. Same answer as before to R. D. Q. 65. 

67 R. X Q. In your experiments at Selkirk’s office, where the fire 
pot was filled by hand, as you have described, did the fire go out or 
did the combustion continue? 


A. Combustion continued as long as I was present. 
WILLIAM J. KEEP. 


Subscribed and sworn to before me this 22d day of March, A. D. 


1882. 
RICHARD P. DUMARY, 
Special Kxaminer by Consent. 


Adjourned until to-morrow, 10.30 a. m., to meet at the office of 
R. P. Dumary, 44 North Pearl street, Albany, N. Y. 


* * * * * * * 


213 X Q. 259. How deep (I mean in inches, not with reference 
to any result) must the upper solid portion of a fire pot be 
to bring it within the scope of the Rathbone & Hailes invention ? 

A. Iam not able to give the depth in inches, but from experi- 
ments I have made with Exhibit No. 24, which I continued for two 
nights and three days, I would judge that about three inches, or it 
might be three and a half inches (for “ large chestnut ” coal), would 
operate well and be within the meaning of that solid upper portion, 
while with “stove” or “ egg” coal it might require a greater depth ; 
but in all cases it should be of such a depth that the air would not 
readily pass through between the particles of coal without its oxygen 
being taken up by the highly-heated carbon of the fuel. 

X Q. 260. Then, if I understand you correctly, the proper depth 
of the upper solid portion of the fire pot varies with the size of coal 
used ; is that so? 

A. I was speaking theoretically, according to what I observed in 
my experience; but in practical use, where in some cases “small 

chestnut” would be used and in others “large chestnut” and 
214 some “small stove,” the stoves to be practical in all cases 

should have a depth of solid portion of fire pot, I should say, 
from three to three and a half inches. This depth accords about 
with the proportionate depth shown in the stove in the patent in 
suit, and is the depth generally used by the trade, which I suppose 
has been well ascertained (by actual practice and experiment) to be 
the best depth. | : 
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X Q. 261. What size coal did you experiment with? . 

A. It is what we call “large chestnut.” 

X Q. 262. And you made up your mind the best depth for large 
chestnut was three to three and a half inches, did you ? 

A. Not from that experiment only, but from’ use ‘of fire pots 
having that depth of solid portion as compared with grated fire 
baskets havi ing slots extending to near the top and solid fire pots as 
they were usually made prior to 1874 or 1873. 

XQ. 263. Would you have known what was the best depth of 
solid portion for “large chestnut” coal without experimenting on it? 

A. Not very well. 

X Q. 264. Did you try “ pea coal” or “ stove coal?” 

A. I did not try “ pea coal,” but I have tried stove coal, together 
with other sizes of coal,on many occasions when conducting a series 
of experiments in 1869, I think. 

X Q. 265. Did you try these experiments in 1869 to see what was 
the proper depth of a solid portion of a grated fire pot ? 

A. I did not. My experiments were made in view of ascertaining 
the best depth which was practical to be used generally. by the pub- 
lic of fire pot for burning ordinary sizes of coal that are generally 
used in stoves. 

X Q. 266. Can you now tell without experiment whet depth of 
solid portion would be most effective with “pea” coal- or “stove” 

coal ? 
215 A. I cannot about “pea” coal, but with “stéve” coal or 
large “chestnut” the depths w ould vary somewliat. 

X Q. 267. Did you make any experiments with soft coal? I 
mean with reference to a grated fire pot. 

A. I made experiments with soft coal, but not with reference toa 
grated fire pot of any kind. 

X Q. 268. Do you ‘know that in burning soft coal in a grated fire 
pot that it is any advantage to have any considerable portion of the 
fire pot solid ? 

A. I never tried the experiment only with a solid fire pot. 

X Q. 269. Soft coal will burn readily without a grate and without 
any draught through it, will it not? 

A. I have so understood, and I suppose it is so. 

X Q. 270. Then would it not be an advantage in ‘burning soft 
coal to admit as much air as possible to the fuel in the. fire pot? 

A. I could not say whether under all circumstances it would. 

X Q. 271. Your theory is that by making a considerable portion 
cf the upper part of the fire pot solid the draught is forced to go 
through the body of the fuel, and that such a result is an advantage 
to the combustion. Is not that so? 

A. I do not understand what the interrogator means, by the quali- 
fication “ making a considerable portion of the upper part of the fire 
pot solid.” 

X Q. 272. Well, then, by making about three and & half inches 
solid. With that explanation have I stated your theory correctly ? 

A. About that depth, either a little more or a little less, according 
to the size of the coal, would be the depth best adapted, in the man- 
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ufacture of stoves to be used by the public generally. That is what 

I meant to be understood, and is my theory. Not that because 
216 ~=such a depth of solid portion of the fire pot forces the air to 

pass through the body of the fuel, but because air passing 
through such a depth of fuel (of the sizes I have mentioned) will 
produce a higher combustion and a higher temperature of the pro- 
ducts of combustion escaping from the top surface of the burning 
fuel, and thereby make the stove more efficient for heating purposes 
in cold weather, as compared with the combustion of the fuel and 
temperature of the products of combustion escaping from the top 
surface of the fuel, where the fuel is held within a grated cylinder 
or basket, and also as compared with the combustion of the upper 
layers of the fuel and the products of the same had from the use of 
solid fire pots of the depth they were usually made. 

X Q. 278. According to your own theory for burning anthracite 
coal is not a solid fire pot where the draught is compelled to go 
through the whole body of the coal superior to a fire pot partially 
grated ? 

A. That will be according to the circumstance of its depth. 

X Q. 274. How will that be with a fire pot six inches deep. Will 
not a fire pot of that depth be superior to one partially grated ? 

A. In my opinion it would not, for if it was intended to obtain 
high combustion in two stoves, one with a six-inch fire pot solid 
from top to bottom and another six or six and a half inches, having 
its lower portion grated from two to two and a half inches or more, 
the higher combustion would be. obtained by the latter. 

X Q. 275. Do you speak from actual experiment, or is it a mere 
matter of opinion ? 

A. I speak from experiment and know that a four-inch fire pot 
made solid from top to bottom will make the stove more effective 

for heating purposes than one made six inches deep and 
217 made solid, and that one made six inches deep would give 

better combustion than one ten. This knowledge I have ob- 
tained from actual experiment. 

X Q. 276. Did you ever take two stoves, with fire pots of the 
same depth, one solid and one partially grated, and operate them at 
the same time and under the same conditions to ascertain which 
would produce the best results ? 

A. I never did. | 

X Q. 277. I understand that you think that the fire pot in the 
Fort Orange stove is within the scope of the Rathbone & Hailes 
invention as you interpret it. How deep is the solid portion of the 
fire pot in the Fort Orange stove? 

A. I do not mean to be understood to define the depth of the solid 
portion of the grated fire pot, as it is shown in the patent, by defin- 
Ing its depth in inches. With this explanation I will measure the 
pot as called for in the question. I find its depth of solid por- 
tion to be three and a half inches. The grated portion of the 
fire pot is two and a quarter inches, making the whole depth of the 
fire pot five and three-quarter inches, and measuring down to the 
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top surface of the grate (which is the proper measurement to ascer- 
tain the depth of the pot) it is six and a half inches. — ; 

X Q. 278. Suppose that the depth of the solid portion of the Fort 
Orange fire pot was but three inches, would it still be within the 
sss oe “of the Rathbone & Hailes invention, as you —- it ? 

A. In my opinion it would be. 

X Q. 279. Suppose the depth of the solid portion w erg two and a 
half inches? 

A. It might possibly be with the diameter shown in: that stove, 
but I would not attempt to construe the scope or limit which would 
be a to be within the patent. 

X Q. 280. Suppose the depth of the solid portion to, be but two 
inches, would it still be substantially the Rathbone & Hailes fire 
ot? f 
A. I would not undertake to state. 


Adjourned until 10.30 o’clock. 


218 ALBANY, N. Y., WEDNESDAY, April 5, 1882. 


The examination was continued at 10.50 a. m., 
Present: T. G. Younglove, for complainants ; Esek — for de- 


fendant. 


Cross-examination of ALEXANDER SELKIRK continued by Mr. 
COWEN: 


X Q. 281. Suppose the depth of the solid portion of the Fort 
Orange fire pot to be but an inch and a half, would it be substan - 
tially the same fire pot shown and claimed in the Rathbone & 
Hailes patent ? 

A. “4 my opinion it would not be such fire pot, for the reason 
that it would operate differently. 

X Q. 282. You state that the Fort Orange fire pot is grated up to 
a point about two and a quarter inches above its lower.edge. Sup- 
_ it was grated to a point only one and a half inches above its 
ower edge, would it still be substantially the same fire pot shown 
in the Rathbone & Hailes patent? 

A. Under some conditions it would and other conditions it would 
not, in my opinion. 

x Q. 283. To what conditions do you refer? 

A. The condition in which it would be substantially the Rath- 
bone & Hailes fire pot would occur should the grate be at such a 
distance below, say an inch, as would give a depth of opening be- 
tween the upper surface of the grate and the upper terminating 
ends of the slots, which would be sufficient to receive and hold an 
~ ash zone of, say two, inches above the grate, which might be formed 
by the accumulation of ashes after burning from five to,seven hours, 
and at the same time permit the admission of air to the body of the 
fuel above the ash zone through the upper end portions of the slots. 

In such a case I believe a fire pot having the léngth of slots 
219 mentioned in the question in connection with three to three 
and a half inches of upper portion would be -substuantially 


a. er ay a Oe 


WILLIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 73 


the kind of fire pot shown in the Rathbone & Hailes stove ; but if 
the grate was so arranged with the fire pot that its upper surface 
would be on a plane with the lower end of the fire pot, or to a short 
distance above the same, so that the ash zone formed by the accu- 
mulation of ashes in a short time would fill the same up to the 
upper end of the slots or past the same, I am of the opinion that in 
such a case the slots would not operate as do the slots in the fire pot 
in the Fort Orange stove and be of little or no value whatever. 

X Q. 284. Suppose that in the Fort Orange fire pot, arranged 
with reference to the grate as it is in the Fort Orange stove, the 
grating extended but an inch above the bottom of the fire pot, would 
that still be substantially the same fire pot shown in the patent in 
suit? 

A. I would not undertake to give an opinion, as I believe it be- 
longs to the court to decide under what conditions the fire pot would 
be the same as that used in the Fort Orange stove. } 

X Q. 285. Why does it belong to the court to decide when the 
case put is that of a grating an inch deep and to vou to decide when 
the grating is half an inch deeper? 

A. I don’t decide in either case. I only give an opinion depend- 
ent on conditions by which certain results or effects are produced ? 

X Q. 286. Why is your opinion proper in one case and improper 
in the other? 

A. It is improper in the hypothetical case, as it would be a mere 
conjecture on mv part, while in the other case I speak from knowl- 
edge derived from the constant use of a stove throughout the whole 
of the past winter. The last two or three questions related to de- 
grees of extension of the slots, and in my opinion in some cases 

the vertical extension of the slots might be so short that they 
220 would cease to have the function of the slots as they are used 

in the Fort Orange stove, while in other cases, by reason of 
their length, although they might be excessive as compared to those 
in the Fort Orange stove, yet they would be substantially the same 
as employed in the fire pot of that stove, because of substantially 
the same operations. ° 

X Q. 287. Did you ever see a stove made in accordance with the 
description in the Rathbone & Hailes patent? 

A. I would ask to what part of the Rathbone & Hailes stove the 
question refers? 

X Q. 288. It refers to the whole stove. 

A. I think I have used four such stoves, excepting in one partic- 
ular, and that is in the specific form of the upper set of draught 
openings, but these stoves had in their construction additional ele- 
ments, viz., fuel magazines, and three of them low-down grates and 
revertible flues leading to and from the base of the stove, and all 
mica doors opposite the slots in the fire pot; but the operating parts 
of the stove other than the reservoirs and flues mentioned were sub- 
stantially the same as the stove shown in the Rathbone & Hailes 

atent. 
: X Q. 289. Do you mean to say it requires actual experiment for 
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you to give an opinion as to whether a fire pot is | substantially the 
one shown in the patent in suit? 

A. Not in all cases. 

X Q. 290. Does it in any case? 

A. There might be cases where the dividing line between differ- 
ence in degree and difference in kind should be anes. 

X Q. 291. Is that your answer ? 

A. Yes. 

X Q. 292. Do you mean that if you found that the fire pot worked 
well you would say it was substantially the same, and that if it did 
not work well it was not the same. 

A. I do not mean to be so understood. 
221 X Q. 293. What would be the object of your oe ana 
then ? 

A. My object would be to ascertain whether or ‘not the pots said 
to be the same or different operated in substantially the same man- 
ner and effected the same results. 

X Q. 294. And you cannot by comparing the ae pot shown you 
or suggested to you with the patent give an opinior whether it would 
or would not operate in the same way. Is that what you mean ? 

A. I think I could without experiment, with the knowledge I have 
already obtained from naan and from use. ° If two fire pots 
were handed to me each, say, one foot in diameter'and six and one- 
half inches deep from * in edge down to the grate, and in one 
pot the upper portion was made solid to the depth of three or three 
and a half inches, and the remaining part was grated or slotted, 
while in the other pot the solid portion extended down to five 
inches or five and a half from the top of the grate,-I would say that 
the latter was substantially a solid fire pot, and would not operate 
either with the fuel, the ashes, or the air the same as would the first- 
mentioned fire pot, ‘while the results would also be different. Mere 
notches made in the lower portion of the fire pot to a short distance 
would not, in my opinion, be equivalents to the vertical slots shown 
in the Rathbone & Hailes stove or the Fort Orange. 

X Q. 295. Now, I would like to have you answer X Q. 284. 

A. With the grate arranged as in the fire pot in the Fort 
Orange stove I hardly think that with slots of vertical extension 
mentioned in the question, and ash zone of the depth which would 
arise from several hours accumulation of ashes, the slots would 
operate as do the slots in the Fort Orange stove or'the stove in the 

patent in suit for admitting air within the body of the fuel 
222 and promoting the combustion of the same and producing 

that high temperature of products of combustion as would be 
had from a stove with the fire pot slotted as in the stove in the patent 
in suit. For this reason I do not a it is the same. 

X Q. 296. You stated in answer to X Q. 283 that with the grate 
placed in the bottom of the fire pot and not below it slots extending 
an inch and a half above the bottom of the fire pot would not be 
substantially the Rathbone & Hailes invention. Suppose those slots 
extended two inches above the bottom of a fire pot in which a grate 
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was fixed, as shown in the Rathbone & Hailes drawings, would that 
be substantially the fire pot described in the patent in suit? 

A. The best answer I can give to this question is that it would ap- 
proach to being the same, and I am not prepared to give any better 
answer. 

X Q. 297. Suppose the heights of the slots mentioned in the last 
question were two and a half inches, what would you say then? 

A. I should say they were substantially the same as in the Rath- 
bone & Hailes invention, for the reason that they would operate sub- 
stantially the same and accomplish the same results. 

X Q. 298. Your theory of the advantage of making the upper por- 
tion of the fire pot solid is based on the idea that there must be a 
sufficient quantity of fuel; also the top of the slots in the fire put to 
cause the draught to go through the body of the fuel. Is not that 
so? 

A. Not exactly as stated in the question. My opinion is, based on 
my knowledge derived from experiment and use, that the fuel must 
be of sufficient depth above the upper ends of the slots that the air 
passing through the body of the fuel above the plane of the upper 
ends of the slots would not readily pass into the combustion cham- 

ber above in the same condition as it entered the body of the 
223 fuel—that is to say, the depth should be such that the oxygen 

of the air would be separated from the nitrogen and made to 
unite with the carbon of the fuel and produce high combustion of 
the same in the upper portion of the fire pot. 


Recess until 1.30 p. m. 
Afternoon Session. 
The hearing was resumed at 1.30 p. m. 


Cross-examination of ALEXANDER SELKIRK concluded: 


X Q. 299. Does it make any difference whether the layer of coal 
above the top of the slots is in the suspended fire pot or in the com- 
bustion chamber of the stove above the fire pot? 

A. It would make no difference as long as that depth of fuel was 
used, even if the wall of the stove was used to form an extension of 
the fire pot above the slots. | 

X Q. 300. Suppose that in the Rathbone & Hailes stove the flange 
upon the casing of the tire chamber was at a point just above the 
ledge B, and the solid portion of the fire pot were removed all but 
one inch, upon which a flange was constructed, resting on the flange 
of the casing, would not the stove operate in the same manner as 
when the fire pot is constructed in the mode described in the Rath- 
bone & Hailes patent? 

A. The stove would operate in the same manner should the walls 
of the stove (above the flange from which the fire pot is suspended) 
be used to closely envelope three or three anda half inches of fuel; but 
in such a case it would not be the fire pot that would operate but the 
side walls of the stove in conjunction with the suspended solid or 
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grated portion of the fire pot, and by this form: of construction the 

enlarged outlet above the fire pot and around and above the same 

would not be produced, as the wall of the stove would be substituted 
for the solid portion of the fire pot. . 

224-245 X Q. 301. Suppose the slots in the Rathbone & Hailes 
fire pot were extended upwards to a point within an inch 

and a half from the top of the pot and the stove was filled with 

coal to a point level or nearly level with the bottom of the feed door, 

shown in the stove, in that case would there not be sufficient coal 

above the slots to insure the beneficial result that you say is pro- 

duced by the Rathbone & Hailes partially grated fire pot? 

A. From experiments I have made it would. 


Adjourned until Monday, April 10, 1882. 
* * * * * * * 


246 It is hereby admitted by complainants and stipulated be- 
tween the parties hereto that the entries in the pass book of 

William Hailes, Exhibit 25, on pages 13,16, and 17 of said book, 
were made in the year 1864 and relate to work. performed during 
that year. 

Counsel for complainants offers in evidence a certified copy of let- 
ters patent to Zebulon Hunt, No. 50073, dated Sept. 19th, 1865, and 
eg the examiner to mark the same Complainants’ Exhibit 
No. 29. ¢ 

Counsel for defendant objects to the introduction of said patent as 
an exhibit upon the ground that it is immaterial, incompetent, and 
hearsay. \ 

Also a certified copy of the model of the fire pot of the Hunt model, 
filed with his application, on which patent No. 50673 was issued, and 
dated Sept. 19th, 1865, and requests the examiner¢to mark the same 


Complainants’ Exhibit No, 31. ; 
Also a certified copy of the model filed with their application, on 


which patent No. 580835, dated Nov, 21, 1865, was issued, and requests 
the examiner to mark the same Complainants’ Exhibit No. 32. 


4 


LAT COMPLAINANTS” EX, 
Complainanis’ Exhibit No. 1. 
No. 51083, 


The United States of America to all to whom these letters patent shall 
come : 

Whereas Lewis Rathbone and William Hailes, of Albany, New 
York, have alleged that they have invented a new’and useful im- 
provement in coal stoves, which they state has not been known or 
used before their application ; have made oath that they are citizens 
of the United States; that they do verily believe tivat they are the 
first inventors or discoverers of the said improvement, and that the 
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same has not, to the best of their knowledge and belief, been pre- 
viously known or used ; have paid into the Treasury of the United 
States the sum of thirty-five dollars, and presented a petition to the 
Commissioner of Patents, signifying a desire of obtaining an ex- 
clusive property in the improvement, and praying that a patent may 
be granted for that purpose: 

These are, therefore, to grant according to law to the said Rath- 
bone and Hailes, their heirs, administrators, or assigns, for the term 
of seventeen years from the twenty-first day of November, one thou- 
sand eight hundred and sixty-five, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used, the said improvement, a description whereof is given in the 
words of the said Rathbone and Hailes in the schedule hereto an- 
nexed and is made a part of these presents. . 

In testimony whereof I have caused these letters to be made 
248 ——— and the seal of the Patent Office has been hereunto 
affixed. 

Given under my hand, at the city of Washington, this twenty- 
first day of November, in the year of our Lord one thousand eight 
hundred and sixty-five, and of the Jndependence of the United 
States of America the ninetieth. 

[L. s.] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER, 


Acting Commissioner of Patenis. 


The Schedule Referred to in These Letters Patent and Making Part of the 
Same. 


To all t%@ whom it may concern : 


Be it known that we, Lewis Rathbone and Wiliam Hailes, of Al- 
bany, county of Albany and State of New York, have mnvented 2 
new and improved cireular stove ; and we do hereby declare that the 
following is a fall, clear, and exact deseription thereof, reference be- 
ing had to the accompanying drawings, making a part of this speci- 
fication, in which— 

Figure 1 is an elevation of the front of our improved stove. 

Figure 2 isa diametrical section, taken from front to rear th-ough 
the stove, showing our improvements. 

Figure 3 is a section taken through the stove in the horizontal 
plane indicated by the red lines z z in figure 2. 

Figure 4 is a top view of the detachable fire pot and grate. 

Figure 5 is a side view of the same. 

Similar letters of reference indicate corresponding parts in the 

several figures. carck | 
249 This invention relates to certain novel improvements on 
that class of stoves which are known as “ cannon” or circular 
stoves, in consequence of their consisting of only one cylinder or 
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cannon, without flues or separated fire chambers. Such. stoves have 
generally been constructed with a contracted outlet, and also with 
provision for admitting air above the fire. This we desire to ob- 
viate, as we have found that a much more perfect combustion can 
be maintained by enlarging the outlet for the smoke and admitting 
air through the sides of a suspended fire pot at all points, and thus 
facilitating combustion by supplying oxygen to the‘ burning coals 
beneath the surface of the fire pot, as will be hereinafter described. 

Another object of our invention is to construct an open, circular 
fire pot, which can be applied to or removed from the:stove at pleas- - 
ure, With a grate in its bottom, said grate being so applied that it 
can be moved for shaking the ashes from the fire pot when desired, 
as will be hereinafter described. 

To enable others skilled in the art to understand our invention 
we will describe its construction and operation. 

In the accompanying drawings, A represents the bottom plate of 
the stove, which is made circular, and B represents the cylindrical 
ash-pit section, which is placed eccentrically upon the circular bot- 
tom plate A, so that a comparatively wide space is left in front, as 
shown in figures 2 and 3, which is gradually contraated as it ap- 
proaches the back of the stove on both sides thereof. ; 

Above this cylinder B is the body of the stove that forms the fire 
chamber C, which terminates at its upper end in a flaring outlet 
chamber D, through which the products of combustion which are 
unconsumed escape Into the smoke pipe a. : 

With the body or central portion C of this stove is an annular 
flange, 6, the object of which is to support the fire pot G by receiving 


upon ita 


Rathbone and William Hailes, November 21st, «A. 


250 The fire pot is made of cast iron of a flaring form and of 

such diameter as to leave a free space, d, all aroand it when 
arranged within thestove. It extends from the enlarged fire cham- 
ber C down into the ash chamber B, and it is made with vertical 
openings through its sides for the admission of air into the body of 
coal within it.. 

The bottom of this fire pot is an open grate, G, which may be so 
applied that it can be moved around a central pin, e, or turned upon 
a horizontal bar, g, or both of these movements may ” provided 
for. 
Tt will then be seen that the fire pot and its grate are united to- 
gether, so that both can be removed from the stove together. 

By thus connecting the grate and fire pot together and arranging 
them within the stove, so that they are supported or suspended by 
means above mentioned, they can be removed very readily from the 
stove when it is necessary to renew them. 

At the junction of the body of the stove with the ash-pit section 
B is a ledge, h, extending entirely around the top of said section, as 
shown in figure 3. This ledge is perforated at regular intervals, and 
it is covered by means of a marbie ring plate, 7, which is also per- 


2 Sheets—Sheet 2. 
RATHBONE & HAILES. 


Coal Stove. 
No. 51,085. | Patented Nov. 21, 1865. 


Witnesses: Inventors:  , 


Ucdesr LAanfee, 
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forated in a manner corresponding to the perforations through the 
ledge. This ring plate, 7, being provided with a knob or handle, it 
constitutes an annular register for regulating the admission of air 
into the section B of the stove below the point of suspension of the 
fire pot, as indicated by the arrows in figure 2. 

The flanges 6 and ¢ effectually close the upper portion of the space 
d surrounding the fire pot, so that no air can pass at this point; the 
air which enters the smoke chamber above the fire pot. must either 
be admitted through the register J, in the feed door, or it must pass 
through the fire pot. 

Our object is to maintain such an intense heat 


251-267 flange, c, that is formed upon the upper edge of said pot, 
as shown in figure Z. 


in the fire pot, by the free supply of oxygen to the incandescent. coal 
therein—all around this pot—that there will be little or no smoke 
formed after the fire is fully started. In this way we obtain a more 
perfect combustion, and are enabled to burn soft coal and obtain the 
greatest heating effects therefrom. 

Having thus described our invention, what we claim as new and 
desire to secure by letters patent is— 

Ist. Arranging a perforated fire pot with a grate bottom within a 
circular stove having provision for the admission of air below the 
point of suspension of said fire pot, substantially as described. 

2d. The combination of an annular horizontal register with a 
suspended fire pot which has perforated sides, substantially as de- 


scribed. 
LEWIS RATHBONE. 
WILLIAM HAILES. 
Witnesses: 
W. R. BUSH, JR. 
WM. J. DUNN. 
(Here follow diagrams marked pp. 252, 253.) 
* * * * * * * 


268 Srate or New at 
County of Albany, 


I, Richard P. Dumary, of the city and county of Albany, in the State 
of New York, as special examiner by consent, under and pursuant to 
the 67th rule of equity (as amended), do hereby certify as follows : 

That the following-named witnesses were, at the dates and places 
hereinafter mentioned, each carefully examined, cautioned, and 
sworn to testify the truth, the whole truth, and nothing but the 
truth, to wit: 

Alexander Selkirk and George Baker, on the 3ist day of October, 
A. D. 1881, at Albany, N. Y. 


No 


o 
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aaa M. Northrop, on the 13th day of March, 1882, at the same 
place. : 

— P. Eldridge, on the 15th day of March, 1882) at the same 
place. \ 
William J. Keep, on the 23d day of March, 1882, at Troy, N. Y. 

— Hailes, on the 10th day of April, 1882, at Albany, N. Y., 
an , 
James Morrison, on the 15th day of April, 1882, at ‘Froy, N. Y. 

That their depositions were at the times and places above men- 
tioned reduced by me to writing in the presence of each of said 
witnesses, and that each of them subscribed to the‘same in my 
presence. 

That I am not counsel or attorney for either of the parties to this 
cause and am not in any manner interested in the event of said 
cause. 

That I have compared the foregoing with the original depo- 
269 sitions of the said witnesses, and that the same is in all re- 
spects a true copy of said original depositions end of every 

part thereof. 

In testimony whereof I have hereunto subscribed ‘my name as 
special examiner this 15th day of April, A. D. 1882. + 
RICHARD P. DUMARY, 

Special Examiner py Consent. 


270 Stipulation. 


In the Circuit Court of the United States for Northern District of 
New York. In Equity. 7 


Winnram Halnss e¢ al. against ALBaxy Stove (Co, 


It is hereby stipulated and agreed by and between the parties to 
the above cause and their respective counsel that Richard P. Dumary, 
a notary public in and for the county of Albany, N. Y.; shall act as 
special examiner, as per 67th rule of equity (as amended) in the ex- 
amination of witnesses examined on behalf of defendaht company 
in the above cause, said depositions — be used at the final hearing of 
said cause. 3 

Dated Troy, N. Y., Jan’y 16th, 1882. ; 
T. G. YOUNGLOVE, 

Solicitor for Complainants. 
ESEK COWEN,. 

Solicitor for Defendant. 


-'» 


, 


Retell 
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In the Circuit Court of the United States for the Northern District 
of New York. In Equity. 


WitrtiaAM Hates, JAMES Gray, and CHARLES SELKIRK 
against | 
THE ALBANY STOVE CoMPANY. 


Testimony on behalf of defendant company, taken by consent 
and in accordance with stipulation hereto annexed before Richard 
P. Dumary, a notary public in and for the county of Albany and 

State of New York, as special examiner, under and in pur- 

271-279 suance of the 67th rule of equity (as amended), to be used 

at the final hearing of the above cause. 


Troy, N. Y., January 16th, 1882. 


Pursuant to notice, the parties to the above-entitled cause met at 
the office of Messrs. Smith, Fursman, and Cowen, No. — State street, 
Troy, N. Y., on Monday, January 16th, 1882, for the purpose of pro- 
ceeding with the examination of witnesses on behalf of tila ant 
company. 

Present: T. G. Younglove, Crescent, N. Y., for complainants; Esek 
Cowen, Troy, N. Y., for defendant. 


* x * * * * * 


280 Deposition of William E. Hagan. 


Wintram: E, Haga, being duly sworn, in answer to interroga- 
tories propounded by Mr, Cowen, of counsel for defendant company, 
deposes and says as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. William E. Hagan; age, fifty-six ; residence, Troy, N. Y.; oc- 
cupation, mechanical and chemical expert. 

2 Q. State, if you please, what opportunities you have had to be- 
come acquainted with stoves and improvements upon stoves, and 
with patents for stoves and such improvements, and with legal con- 
troversies relating to such patents. | 

A. I have for the last twenty years of my life resided in a locality 
wherein and in its vicinity were made and put upon market a large 
majority of the stoves and furnaces used in the United States during 
that period. I have during the time named been consulted in re- 
gard to the inventions on stoves and furnaces by a majority of the 
manufacturers of stoves of the United States residing here and else- 
where, and I have been engaged and consulted in a large majority 
of the litigated cases concerning the inventions in stoves and fur- 
naces which have occurred during the time I have named. I am 
now engaged and employed to examine into the state of the art ina 
majority of the cases in the United States circuit court pending in 
which inventions in stoves and furnaces are matters of legal contro- 
versy. I have also acted as solicitor of patents in a great many 

11—79 | 


No 
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cases In which the inventions in stoves were made the sub- 
281 ject of application for patents, and have made myself, by 

reading and education, acquainted with what constitutes in- 
vention in stoves and furnaces. 

3 Q. Have you examined the patent granted to Rathbone & 
Hailes under date of Nov. 21, 1865; and, if so, do you understand 
the construction and operation of the several devices therein de- 
scribed ? | 

A. I have read the patent and I believe I understand the matter 
connected with it in the question. 

4 Q. Have you examined Complainants’ Exhibit. No. 8 (Fort 
Orange stove), and do you understand the operation and construc- 
tion thereof? so 

A. I have examined it and do understand it. 

5 Q. In the specification of complainants’ patent in suit the pat- 
entees state as follows: 

“This invention relates to certain novel improvements on that 
class of stoves which are known as cannon or circular stoves in con- 
sequence of their consisting of only one cylinder or cannon without 
flues or separated fire chambers.” 

What do you understand in the trade to be known as “ cannon ” 


' stoves ? 


A. “Cannon” stoves were first used in the form of a straight cyl- 
inder prior to 1862, and in such “cannon” stoves the wall of the 
fire pot was the wall of the stove. They were arranged to burn the 
coal by a direct draught leading to the exit and without the arrange- 
ment of flue passages to carry the products of combustion to the 
base and thence tothe exit. After 1862, the time that I have namea, 
these stoves were made with an expanded zone above the fire pot, 
around and above the top of the fire pot, very much as shown in 
the patent in suit. 

6 Q. In all these “cannon” stoves, what was the location of the 

exit pipe? 
282 A. On the top of the stove or on the side of the stove near 
the top, so that, practically, the products of combustion passed 
directly out at or near the top of the stove. 


Counsel for complainants objects to the question as immaterial and 
irrelevant. 
7 Q. Do you understand that the term “cannon” stove as under- 


stood in the trade would include a stove provided with a fuel cyl- 
inder or magazine for the purpose of holding unignited coal? 


Same objection as the last. 


A. It would not, as the stoves were classified in the art. 

8 Q. Would that term, “cannon” stove, in your judgment, as 
used in the trade include a stove provided with return flues on the 
outside of the fire chamber and fire pot to conduct the heat to the 


base of the stove? 
Same objection as last above. 


| 
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A. It would not, the terms used applying to two different classes 
of stoves. 

9 Q. What kind of a stove in these respects is the “ Fort Orange,” 
Complainants’ Exhibit No. 8? 

A. It is a direct draught magazine stove. 

10 Q. From your examination of the complainants’ patent in suit 
what, in your judgment, is the nature of the invention, if any, 
therein described ? 

A. The invention consists, according to the language of the pat- 
ent,in the manner of applying a grated fire pot to a “cannon” 
stove with the fire pot so combined with a grated bottom that the 
grate and fire pot may be removed from the stove together. The 
language of the patent upon this point and relating thereto is as fol- 
lows: After describing the method by which this construction is 
produced the patent states : 

“It will thus be seen that the fire pot and grate are united to- 
gether, so that both can be removed from the stove together. By 

thus connecting: the grate and fire pot together and arranging 
283 them in the stove so that they are suipported or suspended 

by means above mentioned they can then be removed very 
readily from the stove when it is necessary to renew them.” 

The fire pot is shown as suspended within the cylinder of the stove 
by means of a flange upon the fire pot and an engaging shelf or 
flange on the inner stove wall. The fire pot itself, the patent pro- 
vides, shall have grated sides, and constructed so that air can reach 
the fire through the sides of the fire pot at all points; and in addi- 
tion to compensate for this large air admission at the base and around 
the sides of the fire pot at all points an enlarged outlet is constructed, 
the language of the patent being as follows: - 

“Such stoves (7. ¢., cannon stoves) have generally been constructed 
with a contracted outlet, and also with provision for admitting air 
ubove the fire. This we desire to obviate, as we have found that a 
much more perfect combustion can be maintained by enlarging the 
outlet for the smoke and admitting air through the sides of a sus- 
pended fire pot at all points, and thus facilitating combustion by 
supplying oxygen to the burning coals beneath the surface of the 
fire pot, as will be hereinafter described.” 

The language last quoted provides for a grated fire pot which 
would admit air through its sides at all points. The fire pot shown 
in the drawing, however, is not so grated that air can be admitted 
at all points on its side, the fire pot being grated considerably over 
half its area; and no description occurs in the patent which states 
that better results are obtained by grating it partly or wholly further 
than the words which I have quoted indicates—that better results 
would be produced by “admitting air through the sides of a sus- 
pended fire pot at all points.” 


Recess until 2 o’clock p. m. 
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284 Afternoon Session. 
The examination was resumed at 2 o'clock p. m. 
Direct examination of WiLtLt1AM E. HaGan sintiliienad 
By Mr. Cowen: 


(Answer to Q. 10 concluded.) Another feature of the invention 
which in the first claim is combined with those I have already 
named is the mechanical means for admitting air to the draught 
chamber (or ash-pit chamber, as it is termed in the patent), and 
which consists in the construction of the “ ledge A extending entirely 
around the top of said section, as shown in Fig. 3. This ledge is 
perforated at regular intervals, and it is covered by means of a mov- 
able ring plate, 2, which is also perforated in a manner correspond- 
ing to the perforations through the ledges. This ring plate i, orwell 
provided with a knob or handle, constitutes an annular register for 
regulating the admission of air into section B of the stove below the 
point of suspension of the fire pot, as indicated by arrows in Fig. 2.” 

This ledge h consists of the outward extension of the base of the 
stove and its inward contraction on a beveled line to join with the 
stove body. This ledge has openings in it, and there are also open- 
ings in the stove damper which is around the stove and at the top 
of the ledge, and formed by an annular plate which is moved 
around and on the top of the ledge to open and close the draught 
opening. : 

No method is shown or described in this patent “ for enlarging 
the outlet for the smoke,” which is stated as one of the features of 
the invention; neither is any proportion of enlargement stated, 
which would be better than any other in the connection with which 
it is used. | 

The object of the invention is stated to be “to maintain 

285 such an intense heat in the fire pot, by the free supply of 

oxygen to the incandescent coal therein all around this pot, 

that there will be little or no smoke formed after the fire is started. 

In this way we obtain a more perfect combustion, and we are en- 

abled to burn soft coal and obtain the greatest heating effects there- 
from.” 

Now, the first claim reads as foilows: 

“1st. Arranging a perforated fire pot with a grate bottom within a 
circular stove having provision for the admission of air below the 
point of suspension of said fire pot, substantially as described.” 

As a summary of what I have stated, that part of the invention 
- covered by the first claim consists of a grated fire pot having a grate 
bottom so constructed that both can be removed from the stove 


together, and the grated fire pot, wholly or partly grated upon its . 


sides, with air admitted to the draught chamber by means of aper- 
tures formed in the surface of a projecting ledge, which apertures 
are opened or closed by means of an annular damper plate, “¢,” 
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placed over said ledge and having openings in said plate, all of the 
elements named in the claim and their application being conditioned 
as an improvement upon what was known as a “ cannon ” stove. 

Assuming where I have used the word “invention ” as relating to 
the patent, I have considered it without regard to the prior state of 
of the art and merely to the language of the claims of the patent. 

11 Q. Is the Fort Orange stove, Complainants’ Exhibit No. 8, a 
“cannon ” or “ circular ” stove? | 


Counsel for complainants objects to the question as immaterial 
and irrelevant. 


A. It is a “circular” stove, but in no case a “ cannon ” stove. 

12 Q. Does it consist of only one cylinder or cannon without 
flues ? 

A. It does not. 

286 13 Q. State why. 

A. The exit flue in the Fort Orange stove is taken from the 
combustion chamber at or near the top of the fire pot into an offset 
flue formed upon the fire-pot section ; instead of having an. enlarged 
outlet it has a contracted outlet and an annular flue above the fire, 
formed by the inner wall of the stove and the outer wall of the maga- 
zine, placed within the stove and above the fire, while in the cannon 
stove, shown in the patent, there is a direct passage to the exit from 
the fire through its whole length from the fire to the top. 

14 Q. Comparing the Fort Orange stove with the “cannon” stoves 
that were in general use prior to November, 1865, is the space for the 
escape for the products of combustion in the Fort Orange stove larger 
or smaller than in the prior stoves referred to ? 

A. They are much smaller. 

15 Q. Do you find in the Fort Orange stove a grate and fire pot 
so constructed that they can be removed from the stove together ? 

A. I do not. 

16 Q. What is the relation of the grate and fire pot in the Fort 
Orange stove? 

A. It is supported upon arms projecting from the inner sides of 
the ash-pit wall and entirely independent of the fire pot. 

17 Q. At the date of this patent, Noveinber 21st, 1865, was there 
anything novel in admitting air toa draught chamber of a stove 
through apertures through the wall of the draught chamber? 

A. There was not, broadly considered. 

18 Q. Was there any novelty in admitting air through several 
apertures through the wall of the draught chamber? 

A. There was not. 

19 Q. In your judgment, is there any useful result pro- 
287 duced by admitting air to a draught chamber through several 

small apertures instead of one large aperture? 

A. There is not any useful result produced by one that is not pro- 
duced by the other. 

20 Q. The grated fire pot having been placed in a draught cham- 
ber, to which air is admitted by a single aperture, is there, in your 
opinion, any different result produced when a grated fire pot is 
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placed in a draught chamber to which air is admitted by several 
apertures ? | 

A. There would be no difference whatever in the result of the two. 

21 Q. At the date of this patent, November 21st, 1865, was it new 
to extend the draught chamber in the shape of a ledge below the 
bottom of the fire chamber and to provide that ledge with a series 
of draught apertures extending around the stove? 

A. It was not new. 

22 Q. Can you mention any stove in which that ledge was used ? 

A. A stove called “The Times,” made by Hicks and Wolfe, had a 
ledge projecting downwardly and outwardly on the base, upon which 
ledge a damper was placed having several openings; also the stove 
called “The Monarch,” I think, made by James Wager. James 
Easterly had made a stove and patented the same Feb. 13, 1855, in 
which a ledge had been formed around a draught chamber of a 
stove by means of extending the same outwardly from the: stove 
body on a beveled line and constructed with apertures in said ledge, 
upon which ledge was placed an annular damper plate having open- 
ings therein, and which plate could be moved around said bevel so 
as to open and close the draught apertures formed in the ledge, and 
which was mechanically constructed to operate in the same manner 
as that shown in the patent in suit. 

23 Q. Have you examined the stove marked Defendant’s 
288 Exhibit Wolfe Stove, and do you understand the construction 
and the operation of the same? 

A. I have examined it and believe I understand the construction 
and operation of the same. 

24 Q. I wish you would compare that stove with the stove de- 
scribed in the complainants’ patent in suit, with special reference to 
the elements mentioned in the claim of the patent, and state how far 
they are identical with the same and how they differ. 


Adjourned until Thursday, January 19th, 1882, at 10 o’clock a. m_ 


Troy, N. Y., Tourspay, January 19th, 1882. 
The hearing was resumed, pursuant to adjournment, at the offices 
of Messrs. Smith, Fursman and Cowen, on Thursday a. m., at 10 


> 
o'clock. 
Present: T. G. Younglove for complainants; Esek Cowen for de- 


fendant. 
Direct examination of WitniaAM E. HAGAN resumed. 


By Mr. Cowen: 


Interrogatory No. 24 repeated. 
A. I find upon examining Defendant’s Exhibit Wolfe Stove it is 


composed of two sections, consisting of a combustion chamber and 
draught chamber, formed within and by the walls of the stove, and 
the two sections separated by means of a suspended fire pot, which 
has upon the upper edge a flange, which engages with a projecting 
shelf upon the inner wall of the stove to divide the enclosed space, 
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as I have stated. The fire pot in the Wolfe stove is flaring and 
bears such relation to the side walls of the draught-chamber section 
as to leave a free space all around it within the stove; this sus- 
pended fire pot is grated upon the bottom and two of its sides, and 

the grate is connected with the fire pot so that the fire pot 
289 and grate can be removed together from the stove. This 

stove is provided with a means for the admission of air to the 
draught chamber below the point of suspension of said fire pot, the 
means for the admission of air to the draught chamber consisting of 
a swinging door formed in the side walls of said chamber. This 
stove contains the elements of a perforated fire pot with a grate bot- 
tom and partially-grated sides suspended by a flange from the fire 
pot, and shelves upon the inner walls of the stove functionally per- 
forming, by construction, the same office as a portion of the stove— 
as the fire cylinder (perforated and suspended) shown and described 
in the patent in suit, there being this difference, however, that the 
Defendant’s Exhibit Wolfe Stove is a square stove and that shown 
In the patent in suit a circular one. The fire pot is grated in the 
Wolfe stove at the sides, and at the front and rear the grated bottom 
is basketed. While the Wolfe stove also contains the devices for ad- 
mitting air, as I have stated, below the point of suspension of said fire 
pot, it has no ledge formed upon its base with openings. therein 
and an annular damper plate = soa thereon to regulate the amount 
of air admitted to the draught chamber. 

25 Q. The fire pot in Defendant’s Exhibit Wolfe Stove is square 
instead of circular. So far as the admission of air to the fuel and 
the combustion of the fuel is concerned, does it, in your judgment, 
make any difference whether the fire pot is round or square? 

A. It does not. Air being an elastic mixture, it would fill the 
whole base, whether there was one opening or many and whether 
the stove was round or square. 

26 Q. With reference to the objects mentioned in the last question, 
does it make any difference whether the lower portions of the fire 
pot is grated at the front and rear or whether the grate is curved at 
the front and rear so as to be a practical continuation of the fire 

ot? 
290 A. It does not; the effect would be the same in either in- 
stance. 

27 Q. Is there any element referred to in the first claim of com- 
plainants’ patent in suit that you do not find in Defendant’s Exhibit 
Wolfe Stove ; and, if so, what are such elements? 

A. There are nu differing elements, broadly considered. I find the 
elements of the suspended fire pot with a grate bottom and the 
means for the admission of air below the point of suspension of said 
fire pot bearing the same relation to each other as the parts described 
in the patent, with the exception that the mechanical means em- 
ployed to admit air to the draught chamber in the Wolfe stove does 
not consist of the ledge and damper; the Wolfe stove is a square 
stove, and that named in the claims of the patent a circular stove. 

28. Q. Referring to the 2d claim of complainants’ patent, state 
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whether or not you find in the Fort Orange stove an annular hori- 
zontal register. 

A. I do not; I find that air is admitted to the draught chamber 
of the Fort Orange stove by means of draught openings formed in 
the door of the ash pit or draught chamber ; there are no other open- 
ings designed for the admission of air to the chamber than those I 
have named; there are, however, three slits formed in the side of the 
ash chamber wall; two of these slits are used for the purpose of 
reaching the fire by means of a poker to clean the top of the grate, 
and are provided with plates, by which they can be opened or closed 
separately, the front opening being closed at all times, when the 
grate is shaken, by means of a shaker bar, which is attached to an 
inside plate which continually closes the opening. 

29 Q. Does the Fort Orange stove belong to the class of stoves 
known as the “anti-clinker?” 

A. It is so known in the trade. 

30 Q. Do stoves of the “ anti-clinker” class usually contain 
291 — small slits in the sides of the ash pit opposite a space between 
the upper surface of the grate and the lower end of the fire 
ot? 
: A. They are generally so constructed. 

31 Q. For what purpose were those slits intended to be used ? 

A. They are used as a means to insert a poker to clean off the 
clinkers and ashes from the top of the grate. 

32 Q. Are they ordinarily used or intended to be used for the pur- 
pose of admitting air to the draught chamber? 

A. They are not intended to be used for any purpose other than 
I have stated ; that is the object of their construction. 

33 Q. You have stated in the course of this examination that the 
Fort Orange stove is a direct draught stove. On seeing the entire 
stove do you find that to be quite correct’? 

A. It is not quite correct. It has no circulation in the base, as I 
have stated in my former answer; but on seeing the whole stove I 
find that in the offset flue attachment in the rear it has a short div- 
ing flue leading from the combustion chamber downwardly to an 
ascending flue formed in the same rearward extension of the stove. 
When I examined the stove Monday I had nothing before me but 
the lower section. 

34 Q. Please compare the stove described in the complainants’ 
patent with that described in Defendant’s Exhibit Russel Patent, 
with especial reference to the elements named in the first claim of 
the complainants’ patent, and state to what extent, if any, you find the 
same elements embodied in the Russel stove? | 

A. Two modifications of the Russel stove are shown in the patent, 
one of which is a tapering fire pot or basket having graded sides to 
contain -ignited fuel and “so suspended, mounted, or fitted that 

rotary motion may be communicated to it.” Another modi- 
292 fication consists in “constructing the fire basket with per- 
forated sides all around it by means of tubes” and placing 
at the bottom of the cylinder a bottom for the fire basket, “ which 
may be solid or with apertures and having a pivot, z, formed on it 
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to take a hold on the plate J, on which pivot it may be moved or 
turned around,” &c., and “again, instead of tubes solid bars may be 
used instead of making the fire dishes to turn on the pivot, as pre- 
viously described. [sometimes hang them by a projection or flange 
formed upon the upper flange of a fire dish, which flange rests upon 
a corresponding projection on the inside of the casing, as shown in 
dotted lines in figures 1 and 2.” H is a plate underneath the plate 
E,; the plate H has holes formed in it and is capable of being turned 
or moved partially around, so as to bring the holes in a position to 
coincide with similar holes formed in plate E; air is thus admitted 
to the space in which fire is placed, and from thence through the open- 
ings in the fire dish to the burning fuel. I find all the elements of the 
first claim there with the exception of the particular mechanical 
means employed to admit air to the draught chamber by means of 
a projecting ledge and annular damper plate. 

— 3d Q. Please compare the stove described in complainants’ patent 
In suit with Defendant’s Exhibit Hunt Patent with especial reference 
to the elements named in the first claim of complainants’ patent 
and state to what extent, if any, you find these elements In the said 
Hunt stove. 

A. I find in the Hunt patent that it describes and illustrates a 
grated fire pot of tapering form suspended within a draught cham- 
ber and provided with a grated bottom, and so constructed that the 
grate and fire pot can be removed from the stove together, the fire 
pot being suspended in the same manner as is shown in the pat- 

ent in suit, the manner of attachment being thus described: 
293 “It is supported by means of a rim or flange at the top, 

resting on a corresponding flange projection from the inside 
of that section of the stuve (see figure 1). * * * Within the bottom 
band or rim of the fire pot is the grate G.” 

This fire pot I find to be suspended within the draught chamber, 
with a free space all around the same, and so grated and constructed 
that there is a means provided for “admitting air through the sides 
of thesuspended fire pot at all points.” I also find that the stove 
described in the Hunt patent named in the question has a means 
for admitting air to the ash-pit section. I also find that, so far as 
the features of a suspended perforated fire pot, constructed to admit 
alr through the sides of the latter at all points, with the fire pot sus- 
pended at its upper edge by means of a flange on its upper rim and 
a corresponding flange or rim on the inner stove wall and provided 
with a grated bottom, and so constructed that the grate and fire pot 
can be removed from the stove together, and also provided with a 
means to admit air to the draught chamber below the point of sus- 
pension of said fire pot; that the Hunt patent contains all the ele- 
ments and mechanical construction described and shown in the 
patent in suit, with the exception that the mechanical means pro- 
vided for the admission of air to the draught-chamber section differs 
from that shown in the patent in suit. The Hunt patent does not 
illustrate or describe any openings formed in the ledge upon the 
base and the connected annular plate which opens and closes them 
that is shown in the patent in suit. 

12—79 
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Where I have stated that air is admitted at all points in the Hunt 
fire pot I mean to be understood as saying at all points below the 
rim where it suspended, where for a short distance downwardly the 
pot is not grated. 
36 Q. On the examination of Mr. Selkirk, complainants’ 
294 expert, he apparently defined the complainant’s fire pot to be 
one, the upper portion of which was solid, the lower portion 
perforated. Upon cross-examination he was asked the following 
question: To what extent vertically could the fire pot be slotted or 
perforated from the bottom upward to escape infringement of the 
patent in suit as you wnderstand it? To which he gave the follow- 
ing answer: 

“It should be slotted upward vertically to such an extent that the 
air passing into the fire pot through the upper end of the slots would 
readily pass into the combustion chamber above and damp down 
and finally cause.an extinguishing of the fuel and combustion in 
the fire pot.” Do you understand that such an effect would be pro- 
duced by grating all that portion of the fire pot that projects into 
the draught chamber ? 

A. Ido not. I cannot conceive how that air passing into the fire 
pot “through the upper end of the slots would readily pass into the 
combustion chamber above and damp down and finally cause an 
extinguishing of the fuel in the combustion chamber” in any man- 
ner. The air passing in would certainly support combustion whether 
the slots were longer or shorter, but that it would “ dampen down ” 
combustion seems impossible. I cannot conceive how it could pro- 
mote combustion and at the same time dampen it down, in any 
event. 

37 Q. Suppose you put fuel in an open grate or busket not con- 
nected with any fire chamber above it, as in this stove, will the fire 
go out? 

A. It will not until it has burned up the fuel. Parlor grates are 
particularly designed to burn anthracite coal, the hardest of all kinds 
of coal, and these are grated upon their vertical depth at their fronts, 
where the influence of the air passage over the top would be more 
likely to dampen the fire. Fire pots are made for burning fuel in 

the open air and grated upon their sides and bottom, and 
295 they work very successfully in burning bituminous coal, 

which is stated as one of the objects named in the patent in 
suit. 

38 Q. Please examine the patent granted to Alexander Harrison, 
marked Defendant’s Exhibit Harrison Patent, and state what ele- 
ments, if any, named in the first claim of complainants’ patent you 
find described in the stove of the Harrison patent. 

A. [ find in the exhibit named a stove having a fire pot grated at 
its lower end upon the sides and the grated portion suspended with- 
in the draught chamber of the stove, with a free space all round the 
same and between it and the wall of the stove. Beneath this fire 
pot is a grate, which is supported independent of the fire pot by a 
bar passing through the side walls of the base section upon which 
the grate rests. This difference is found to exist, however, when this 
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device is compared with that shown in the patent in suit, that it has 
no annular damper plate for admitting air through a ledge formed 
on the top of the ash-pit section, and the grate is supported from the 
side walls of the ash-pit section and independently of the fire pot. 
The patent states that these vertical apertures or upright grates are 
provided “ with spaces between them for the admission of air.” 

39 Q. Please examine the patent granted to James Morrison, Jr., 
marked Defendant’s Exhibit Morrison Patent, and state to what 
extent, if any, you find the elements named in the Ist claim of com- 
plainants’ patent in the Morrison stove. 

A. I find that the patent named in the question contains a-fire pot 
which is partially grated at its lower end. This grated portion is sus- 
pended within the walls of the draught chamber of the stove, so as 
to leave a free space between the grated portion of the fire pot and 
the stove wall, and which is provided with a grated bottom and 

is constructed to be rotated or turned to dump, and there 
296-438 are also means provided for admitting air to the draught 

chamber through the ash-pit door and also through a ledge 
formed upon the top of the ash-pit section. In t: ese respects it em- 
bodies some of the same features or elements that occur in the patent 
in suit. [It has no annular damper plate or series of openings formed 
on the ledge on the top of the ash pit, as shown in the patent in 
suit. 

40 Q. I observe that the Morrison specification uses these words: 
“T construct the fire grate(F)inaframe * * *_ this frame will 
contain a vertical grate which will be of any desired capacity.” 
Have you been acquainted with stoves made according to this Mor- 
rison patent ? | 

A. I have. 

41 Q. Asa matter of fact, about how far did the “vertical grate ” 
(as the inventor called it) extend into the draught chamber of those 
stoves? What was the depth of the vertical grate in the draught 
chamber of those stoves, in the size of a stove corresponding to the 
Fort Orange? 

A. About three and a half inches, as I remember it. 

42 Q. Was it grated all the way to the top of the draught chamber ? 

A. lt was. 

43 Q. Did you use one of those stoves yourself and how long? 

A. I did use one of them for four or five winters, [am not certain 
which ; certainly four, and it may have been five. 

44 Q. Did the fact that the portion of the fire pot projected into 
the draught chamber all the way up either dampen the fire or cause 
it to go out? 

A. It did not; I never noticed any such effect. 

45 Q. Is there anything in the complainants’ patent in suit which 
limits it as to the depth of the fire pot or as to the extent it shall 
project into the draught chamber ? 

A. There is not: nothing whatever. 


Recess until 2 o’clock p. m. 
ok “* * K x x * 
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439 Counsel for defendant company, by and with the consent 

of counsel for complainants, offers in evidence the following 
letters patent of the United States, the same to be received In evi- 
dence and marked by the examiner with the same force and effect 
as if the same had been set forth in the answer of defendant com- 
PARRY : 

Letters patent of the United States granted to J. H. Buchanan 
November 2d, 1858, for improvements In heating stoves, No. 2L9Ss, 
and request the examiner to mark the same “ Defendant’s Exhibit 
Buchanan Patent.” 

Filed in evidence and marked as requested. 

Also letters patent of the United States granted to S. E. Hewes 
July 12th, 1859, for improvements in heating stoves, No. 24738, and 
request the examiner to mark the same “Defendant’s Exhibit 
Hewes Patent.” 

Filed in evidence and marked as requested. 

Also letters patent of the United States granted to J. Schmed- 
inghoff November 22d, 1864, for improvements in portable fur- 
naces, No. 45181, and request the examiner to mark the same “ De- 
fendant’s Exhibit Schmedinghoff Patent.” 

Filed in evidence and marked as requested. 

Also certified copy of Patent Office model of Rathbone and Hailes’ 
stove, and request the examiner to mark the same “ Defendant’s 
Exhibit Certified Copy Model of Rathbone and Hailes’ Stove.” 

Filed in evidence and marked as requested. 


Defendant rests. 
RICHARD P. DUMARY, 


Special Examiner by Consent. 


440 (2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unitrep States Parent OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This isto certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and drawing 
in the matter of the English letters patent granted Robert Russell 
January 13, 1857, No. 113, for stoves and fireplaces. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be aftixed 
this fourteenth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and sixth. 

V. D. STOCKBRIDGE, 
Acting Commissioner. 
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Letters Patent No. 118, dated Jan. 13, 1837, 


Rowert Ressenz, of Derby, Eng. 
Noves and Pireplaces. 


Specification in pursuance of the conditions of the letters patent 
filed by the said Robert Russell in the Great Seal Patent Office 
on the 13th July, 1857. 


441 ‘To all to whom these presents shall come: 
I, Robert Russell, of the firm of Fowkes & Russell, of 
Derby, in the county of Derby, iron founders, send greeting: 

Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
ters patent bearing date the thirteenth day of January, in the year 
of our Lord one thousand eight hundred and fifty-seven, in the 
twentieth year of her reign, did, for herself, her heirs and successors, 
give and grant unto me, the said Robert Russell, her special license, 
that I, the said Robert Russell, my executors, administrators, and 
assigns, or such others as I, the said Robert Russel, my executors, 
administrators, and assigns, should at any time agree with, and no 
others, from time to time and ai all times thereafter during the term 
therein expressed, should and lawfully might make, use, exercise, 
and vend within the United Kingdon of Great Britain and Treland, 
the Channel Islands, and Isle of Man an invention for “ improve- 
ments in stoves and fireplaces” upon the conditions (amongst 
others) that I, the said Robert Russel, my executors or adminis- 
trators, by an instrument in writing under my or their or one of 
their hands and seals, should particularly describe and ascertain the 
nature of the said invention, and in what manner the same was to 
be performed, and cause the same to be filed in the Great Seal Pat- 
ent Office within six calendar months next and immediately after 
the date of the said letters patent: 

Now, know ye that I, the said Robert Russell, do hereby declare 
the nature of my said invention and in what manner the same is 
to be performed to be particularly described and ascertained in and 
by the following statement thereof, reference being had to the draw- 

ings hereunto annexed—that is to say: 
442 My invention consists in placing within an outer case a 

fire dish or fire basket intended to contain the ignited fuel, 
and so suspended, mounted, or fitted that rotary motion may be 
communicated to it, whereby the fuel is worked about, ashes, etc., 
are shaken down into the ash pit or cinder tray beneath, and (in 
stoves of the description called self-feeding air stoves) sticking of the 
fuel and choking of the feed passages are prevented. 

And the invention further consists in constructing the fire basket 
with perforated sides or with openings all around it, and in forming 
the stove case with openings all around it, into which latter open- 
ings talc is inserted, so that the fire may be seen on all sides of the 
stove, whereby a cheerful appearance is imparted. The openings in 
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the case may be provided with sliding plates (fitted with tale or 
not) for regulating the draft. The fire basket may be made with a 
pivot at the bottom stepped into a socket in the stove case, or witha 
top flange by which it is hung on bearings within the case, or it 
may be mounted on a wheel or otherwise fitted, and rotary motion 
may be communicaied to it by inserting a lever into a hole or 
series of holes in fire basket, and thereby turning it wholly er par 
tially round, er in any other suitable manner. 

A medifieation of my invention consists in the following arrange 
ment: 

The fel is received on a stationary block or grate, round which 
tire bars, arranged In a cireular or cylindrical form, or a eviindrical 
frame or fire basket with apertures In the sides, are or is made to 
revolve. The bars, frame, or basket resting on a flange or on the 
grate, the fuel is disturbed and the ashes, ete., shaken down into the 
ash pit. One or more abutments is or are provided within the stove 
case, against which the revolving fire basket may be brought for 

the better shaking out of the ashes. 
445 The invention further consists in so constructing cooking 

stoves or close stoves that they may, when desired, be con- 
verted into open stoves by fitting at the back a number of collapsi- 
ble screens or doors, which, when the stove is used as a close stove, 
are folded back against the covings; but when it is to be used as an 
open stove the plate over the fireplace is removed and these folding 
screens brought forward and opened out in such manner as to form 
a kind of bonnet or flue, one screen being so made as to form an 
arch over the back part of the fire, under which the products of com- 
bustion are drawn through this flue into the ordinary flue or chim- 
ney. 
Having thus stated the nature of my said invention, I will pro- 
ceed more fully to describe how the same is to be performed, refer- 
ence being had to the drawings hereunto annexed. Figure 1 is an 
elevation of my improved stove, having part of its outer case broken 
away, so as to shew the interior. Figure 2 is a vertical section of 
the same, 

A is the fire dish, composed of a number of grate bars, with sufti- 
cient openings between them for the admission of air. These bars 
may be fixed at their tops to a ring, B, and at their bottoms toa 
plate, C, having a pivot, D, formed or east on it. The pivot D is in- 
serted in a hole in the plate E, in which it is free toturn. F is a 
piece cast or otherwise formed on the fire dish, in which piece there 
is a hole formed or drilled, or a series of pieces and holes may be 
formed round the fire dish of a sufficient size to receive the end of a 
bar for moving or turning the tire dish. This bar is indicated by 
the dotted lines G. A pin or projecting piece F’ is formed on the 
fire dish A, which abuts against a fixed piece or pin, G’, in the plate 
E, so that when the fire dish is moved smartly a shock is given to it 
which causes the fuel to descend and the ashes to fall through the fire- 
dish grating. The fire dish may be cast in one piece and have openings 

cored out, so as to form the bars in the dish itself. H isa plate 
444 underneath the plate E. The plate H has holes formed in 
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it, and is capable of being moved or turned partially round, so 
as to bring its holes in a position to coincide with similar holes 
formed in the plate E. Air is thus admitted to the space in which 
the fire dish is placed, and from thence through the openings in the 
fire dish to the burning fuel. The plate H may be fixed on the 
lower end of the firedish pivot D, if desired, or it may be loase and 
apable of being moved or turned Independently, To shut off the 
var the plate H is moved or turned Into a position se that the holes 
in the plate H will not coincide with thase in the plate E. and com- 
municavion Will consequently be cut off between the ash pit IT and 
space J, in which the fire dish is placed, or, instead of regulating 
the air by the plates H H, it may be regulated by a ventilator placed 
in the drawer front of the ash pit. KK is an enclosed space be- 
tween the fuel hopper M and the external case K’ K’, and 1s closed 
at top by an annular lid or cover, I, secured to the casing K’ K’ and 
round the fuel hopper M. This space acts as a fuel chamber and 
hot-air case, from which the heat is radiated through the apartment. 
The fuel pipe K” carries the remaining smoke and gases to the 
chimney. The fuel hopper M is closed by a cover, M’, which is 
fitted thereto in such a manner as to be easily removed when a fresh 
supply of fuel is required. The hopper M is made conical, with its 
greatest diameter placed a little above the fire dish A. This arrange- 
ment allows the fuel to sink gradually as it burns away. The hop- 
per M is composed of two parts, d and N, which are joined together 
ataa. The partd is of sheet iron and the part N of cast iron of 
considerable thickness at its lower edge, so as to withstand the 
intense heat which is produced at this point. To-serve the same 
purpose the interior of the casing P is made thicker and shelving 

inwards all around, as at O. The sides of the casing P, from 
445 6 toc, may be perforated or slotted holes may be formed in 

them, and in the perforations er slots pieces of tale may be 
inserted, so that the fire may be seen from all sides, whereby a cheer- 
ful appearance is imparted. Instead of placing the tale in the sides, 
I sometimes slot the sides of the case and cover them up with slid- 
ing pieces similarly slotted but having tale inserted, so that by slid- 
ing the pieces along until the tale stands opposite the epenings in 
the casings the fire will be seen. 

Figure 3 is a view of one of the sides of the casing P, with the 
openings formed in it, in which the tale Q is inserted; or, instead 
of making one sliding piece (with a number of slotted holes with tale 
in them) for each side of the stove, a sliding piece with a piece of 
tale inserted may be used for each slotted hole in the casing P. 

In Figure 4 1 have shown a section of part of a stove with its 
fire basket composed of a series of tubes set in a ring at top and 
another at bottom. dd are the tubes. eis the upper ring, and f 
the lower one. The tubes dd are inserted through suitable holes 
formed in the rings e and f. The lower end of the tubes dd are 
open to the ash pit, which ash pit communicates with the atmos- 
phere. The air, in passing from the ash pit upwards through the 
tubes d d, gets heated and is gathered into a hot-air box, g, at the 


upper ends of the tubes dd. From this it escapes by an aperture of 
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sufficient size to correspond to the area of the openings in the tubes 
dd. This aperture is formed all around the stove by the over- 
hanging lip h of the hot-air box g and the upper ring e. At this 
point the hot air comes into contact with the flame and gases from 
the ignited fuel and complete combustion takes place. The lower 
ring f may be formed in a piece with the bottom of the fire basket 
and may be made solid or with apertures, and having a pivot, 4, 
formed on it to take into a hole on the plate 7, on which pivot it 

may be moved or turned round. Apertures may be formed 
446 _— in the plate 7 to correspond to similar holes in the bottom of 

the fire basket, so as to regulate the admission of air to the 
fuel, similar to that already described with reference to figures 1 and 
2. The tubes d@ d and rings e and f may all be made to turn to- 
gether upon a solid fixed bottom, the tubes being made to commu- 
nicate with the ash pit, as before described. Instead of tubes solid 
bars may be used. Instead of making the fire dishes to turn on a 
pivot, as previously described, [ sometimes hang them by a projec- 
tion or flange formed on the upper ring of the fire dish A, which 
flange rests upon a corresponding projection on the inside of the 
casing, as shown in dotted lines at & & in figures 1 and 2. In figures 
4 and 5 I have shown a similar mode in dotted lines at 2d. In this 
case the ring e, through which the tubes are passed, is made broader, 
so as to rest on a corresponding projection on the inside of the 
casing P. 

Figure 5 is a plan of the tubular fire dish with perforated bottom. 

And having now described the nature of my said invention, and 
in what manner the same is to be performed, I declare that I claim— 

First. The placing of hollow perforated metal fire baskets or 
dishes formed with either solid or tubular bars in the interior of 
stove cases In such manner, whether supported on pivots or flanges, 
as to be capable of being turned or jerked round soas to shake down 
the fuel and ashes, as before described. 

Second. Perforating the sides of such stove casings throughout 
their whole circumferences and inserting pieces of tale or other 
similar material in the perforations so that the fire may be seen from 

either side or all around. 
447 Third. The several methods of constructing stoves, as here- 
inbefore described, and represented in the drawings hereunto 
annexed. 

In witness whereof I, the said Robert Russell, have hereunto set 

my hand and seal this tenth day of July, one thousand eight hun- 


dred and tifty-seven. 
ROBERT RUSSELL. [1 s.] 
Ex’d: C. F., I. M., O. F. 


(Here follows diagram marked p. 448.) 
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DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE. 


To all to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Hunt & Miller June 14, 
1864, No. 43155, for improvement in reservoir stoves. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be affixed this 
third day of January, in the year of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the United 
States the one hundred and sixth. 

[L. s.] V. D. STOCKBRIDGE, 
Acting Commissioner. 


(No. 43,155.) 


United States of America to all to whom these letters patents shall 
come : 


Whereas Zebulon Hunt, of Hudson, New York, has alleged that 
he has invented a new and useful improvement in reservoir stoves 
(he having assigned his right, title, and interest in said improve- 
ment to himself and William J. Miller, of Greenport, N. Y.), which 

he states has not been known or used before his application ; 
450 _—i+ihas made oath that he is a citizen of the United States; that 
he does verily believe that.he is the original and first inventor 
or discoverer of the said improvement, and that the same hath not, 
to the best of his knowledge and belief, been previously known or 


used; has paid into the Treasury of the United States the sum of 


thirty-five dollars and presented a petition to the Commissioner of 
Patents signifying a desire of obtaining an exclusive property in the 
said improvement and praying that a patent may be granted for that 
purpose : | 
These are, therefore, to grant, according to law, to the said Hunt 

nd Miller, their heirs, administrators, or assigns, for the term of 
seventeen years from the fourteenth day of June, one thousand eight 
hundred and sixty-four, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used the 
said improvement, a description whereof is given in the words of 
the said Zebulon Hunt in the schedule hereunto, and is made a part 
of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this fourteenth 
day of June, in the year of our Lord one thousand eight hundred 
and sixty-four, and of the Independence of the United States of 
America the eighty-eighth. 

[L. s. ] J. P. USHER, 
Secretary of the Interior. 
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Countersigned and sealed with the seal of the ‘Patent Office. 
D. P. HOLLOWAY, 
Commissioner of Patents. 


451i The Schedule Referred to in These Letters Patent and Making Part 
of the Same. 


To all whom it may concern: 

Be it known that I, Zebulon Hunt, of the city of Hudson, in the 
county of Columbia and State of New York, have invented new and 
useful improvements in the construction of a vertical draft coal- 
burning stove, and I do hereby declare that the following is a clear, 
full, and exact description of the construction and operation of the 
same, reference being had to the annexed drawings and letters of 
reference marked thereon, making part of this specification, in 
which— 

Figure 1 is a vertical section of the whole stove; figure 2 is a per- 
spective view of the same; figure 3 is a perspective view of the grate 
tipping, with its accompanying devices for shaking and dumping ; 
figure 4 is a view of the grate G in its proper or horizontal position, 
showing its pins or cogs on the under side of its rim so arranged that 
any two of them will embrace the shake bar e; figure 5 is a view of 
the interior of chamber A, showing the truncated funnel or circular 
hopper s s, the partition K, which divides the hot air from the cold- 
air draft; the square aperture in bottom of chamber A (which is 
also the bottom of the stove), through which the warm air current 
descends into the ash pit, and also the circular open bottom of fun- 
nel or hopper ss, through which it ascends to the grate and fire pot. 
The darts indicate the course of this warm-air current or draft. 

Letter A is the bottom draft chamber. 

66 


B ‘coal reservoir. 

auuiey, *. ‘air chamber surrounding the reservoir. 

. a=) “cast-iron ring to protect chamber. 

Po “curved crank attached to the grate shaft. 

452 Letter 6b is the handle to operate this crank. 
wa “left-hand direct and cold-air draft. 

Letter d’ is the right-hand circuitous and hot-air draft. 

rs oe “shaker ¢, grate pin, or center. 

ee “roof to chamber. : 


S$ 


27712  “ apertures for passage of atmospheric air into 
air chamber C and out of the same into the 
fire chamber. 

MM “ _ two tiers of mica plates. 

G “ bottom grate (partly tipped in figure 3), ex- 
exhibiting the pins or projections on the 
under side of rim. 

P “ fire pot. 


My improvement consists in constructing the fire pot of curved 
slats or bars, so as to exhibit, with the aid of a double tier of mica 
plates, as much of the fire, or nearly so, as an open grate, and in 
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combining therewith the funnel-shaped hopper and chamber A for 
heating the air which enters the bottom draft before it comes in 
contact with the fire, whereby its brightness is preserved ; in so ar- 
ranging and constructing the bottom grate, with its accompanying 
devices (see figure 3) that it may be both rotated and tipped; in ad- 
mitting atmospheric air through small apertures in the top of the 
stove into a chamber surrounding the coal reservoir and thence 
through similar apertures in the bottom into the fire chamber, so 
as to consume the gases arising from the burning coal, and also in 
supplying the lower extremity of the reservoir with a cast-iron ring 
as a protector, which is movable and easily replaced with another 
when required. I construct my stove in cylindrical form, similar 
io. other coal burners, but I provide it with two stories or tiers 
of transparent mica plates, so that the fire may be seen almost 
as much as if in an open grate (see figure 2). The fire pot P 

is made of cast-iron bars or strips arranged either in funnel 
453 or basket form (see Figure 2), bound together by a rim of cast 

iron at top, all converging or terminating in a band or rim 
at bottom, the whole being cast together. It is supported by means 
of a rim or flange at top, resting on a corresponding shoulder or pro- 
jection from the inside of that section of the stove (see Figure 1). 
This rim is inclined so that coal and ashes may not lodge there. 
Within the bottom band or rim of the fire pot is the grate G. The 
bars of this grate all radiate from an elevated conical center to the 
rim. This rim is provided with notches or projections on its under 
side, in or between which the shake bar e operates. The inner end 
of this bar is forked or slotted, so as to embrace the center pin c of 
the grate as a fulcrum, while it allows the grate to be tipped and its 
contents discharged into the ash pit by means of the crank a and 
handle 5, which also serve, by the help of a catch or a notch, to hold 
the grate in its place. Both these devices are within the stove and 
comparatively out of sight, but easily operated outside. Near the 
bottom and separating it from the fire is a truncated funnel or cir- 
cular hopper, s s, which also forms the top to the bottom warm air 
draft chamber. This conveys all the coal and ashes that fall through 
the fire pot into the ash pit. The bottom draft is divided into direct 
or cold air and circuitous or warm air; the former is employed to 
kindle the fire and the latter to keep it steady and bright. The 
heated air coming in contact with the bright fire in furnace and 
grate does not deaden or diminish its brightness. The cast-iron 
ring D at bottum of reservoir B is removable, and can be replaced 
with another whenever required. It is provided with a flange 
around its upper end, resting on a corresponding one on the inside 
of the lower extremity of the coal reservoir. The chamber C, sur- 
rounding reservoir B, is designed to admit atmospheric air into 

the fire chamber, so that beceming heated it may com- 
454 bine with and consume the gases arising from the burn- 

ing coal. Small holes in the top of the stovez7zz serve 
to admit the air into the chamber C, and similar holes through 
the bottom of this chamber admit it, after becoming heated, 
into the fire chamber. Doors are placed in front in the second 


soil be 
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story for supplying coal when but little fire is required and also in 4 
the base or first story for more convenient access to the grate; an 
ash pan is placed beneath to receive the ashes falling from the grate 
and furnace and which also serves, when partly drawn, as a direct 
draft. The course of the draft is indicated by the darts on figure 
1. Thecold air entering at the left-hand bottom draft, d, passes 
down through an aperture in the bottom into the ash pan and thence 
directly to the grate and fire pot; this kindles the fire. When it 
entucs the right-hand bottom draft d, the left being closed, it cir- 
culates in chamber A (coming in contact with the truncated funnel 
or circular hopper which forms the top or covering of draft chamber 
A, and thereby becoming heated) until it passes entirely round the 
stove and thence down through.the aperture in the bottom and 
thence up through the aperture in the bottom and thence up 
through the circular bottom of funnel or hopper ss to the grate and 
furnace or fire pot P, both of which operate as a grate. The hopper 
s s or roof of chamber A terminates at the margin of circular open- 
ing‘in bottom of stove and coincides with itso as to make the 
chamber perfectly tight. To the axis of the grate is attached the 
curved crank a, having for a handle to operate it the bar 6 (figure 
3), which projects through the shell of the stove and which also, by 
means of a notch and catch, or notch alone (see figure 2), holds the 
grate in place, or, when desired, is employed to cant or tip the same 
so as to deposit its contents into the ash pan below. The shaker or 
lever bar ¢ also projects through the shell of the stove and operates 
horizontally in a slot, but no dust or ashes can escape through 

these apertures. The pipe hole is separated from the fire 
455 chamber by a collar or roof, which has apertures in front for 

the free passage of the smoke and unconsumed gases (if any), 
while the pipe hole is on the back of the stove and near the top, This 
retards the escape of the heat until it is all expended in and through 
the stove, and more of it economized than with any other steve now 
in use, I contemplate lining the rim and upper part of the fire pot 
P with fine brick. The pius or projections on the under side of the 
rim of the grate (see figure 3), since the grate itself can be revolved 
on its center pin ¢, enable it to be shaken at any point of its revolu- 
tion—that is to say, whatever may be the position of the grate, if 
the shake bar ¢ is embraced by any two of these pins, it (the grate) 
may be shaken. All other grates must and can only be shaken and 
tipped when in one and the same position. I am aware thata grated 
fire Pots but of very different construction from mine, has been used 
by D.G. Littlefield and others in a base-burning coal stove. Mine is 
a grated fire pot of peculiar form and construction used and designed 
for vertical or upright craft and not for horizontal draft or base- 
burning stoves. The admission of cold air directly to these grated 
fire pots or furnaces will disappoint and defeat the object of their 
construction if that ubject be the pleasing exhibition of a bright fire. | 
This can only be attained by heating the air before it strikes the 
bright coals in the furnace. My arrangement for heating the air 
which enters the bottom draft @ and for preserving the brightness 
of the fire is, I believe, novel, and will effect the object desired. 


wad 
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Z. HUNT. 
Magazine Stove. 
No. 43,155. Patented June 14, 1864. 


Veo. YF. 
Neeckyebal. 
A 
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Claim.— What I claim as my invention, and desire to secure let- 
ters of patent of the United States, is— 
Ist. Employing the circular-inclined partition or hopper ss for 
the combined purpose of forming the hot air chamber or flue A A; 
of conducting the coals and ashes into the ash pan, and of 
456-494 preserving the brightness of the fire by shielding it from 
the cold air, substantially as and in the manner set forth. 
2d. The shake bar e, crank a, and handle 6 when used in combi- 
nation with' the revolving grate G, having projections on its lower 
edge, substantially in the manner and for the purpose set forth. 
3d. The combination of fire pot P with grated sides and base sus- 
pended within the ash pit as shown with the fuel reservoir B sub- 


stantially as described. 
ZEBULON HUNT. 
Witnesses: 
ALEX. S. ROWLEY. 
WILLIAM SHAW. 


Ex’d: H. M. H. E. A. M.J. A. W., M. McK. 


(Here follows diagram marked p. 457.) 
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DEPARTMENT OF THE INTERIOR, — 
UnitTep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the letters 
patent granted Lewis Rathbone and William Hailes November 21st, 
1865, No. 51085, for improvement in coal stoves. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
third day of August, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and sixth. 

E. M. MARBLE, 


Commissioner. 
Petition. 


To the Commissioner of Patents: 


The petition of Lewis Rathbone and William Hailes, of the city 
und county of Albany and State of New York, respectfully 
496 _ represents that your petitioners have invented a new and im- 
proved circular stove, which they verily believe has not been 
known or used prior to the invention thereof by your petitioners. 
They therefore pray that letters patent of the United States may be 
granted to them therefor vesting in them and their legal representa- 
-_ ° 
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expressed in the act of Congress in that case made and provided, 
they having paid fifteen dollars into the Treasury and otherwise 
complied with the requirements of said act, and they hereby author- 
ize Messrs. Mason, Fenwick and Lawrence, of Washington, D. C., to | 
act as their attorneys in presenting the application and in makmg 
all such alterations and amendments as may be required. 
LEWIS RATHBONE. 
WILLIAM HAILES. 


a 
50. L. R. W.C. Sept. 18, 65. 40. - 
Oath. : 
STATE OF NEw YOrK, 


tives the exclusive right to the same upon the terms and conditions | 


Albany City and County, \ ss j 


On this thirteenth day of September, 1865, before the subscriber, 
a commissioner of deeds in and for said city and county, personally 
appeared the within-named Lewis Rathbone and William Hailes 
and made solemn oath that they verilv believe themselves to be the 
original and first inventors of the within-described circular stove, 
and that they do not know or believe that the same was ever before 
known or used, and that they are citizens of the United States. 

G. L. STEDMAN, 
Commissioner of Deeds, Albany, N. Y. 


5 5 
G. L. S. 
Sept. 

5 5 


497 ‘To all whom it may concern: 


Be it known that we, Lewis Rathbone and William Hales, 
of Albany, county of Albany, and State of New York, have invented 
a new and improved circular stove, and we do hereby declare that 
the following is a full, clear, and exact description thereof, reference 
being had to the accompanying drawings making a part of this 
specification, in which figure 1 is an elevation of the front of our 
improved stove; figure 2 is a diametrical section, taken from front 
to rear through the stove, showing our improvements; figure 3 isa 
section taken through the stove in the horizontal plane indicated by 
the red line x z in figure 2; figure 4 is a top view of the detachable 
fire pot and grate; figure 5 is a side view of the same. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

This invention relates to certain novel improvements on that class 
of stoves which are known as “cannon” or circular stoves in conse- “mg 
quence of their consisting of only one cylinder or cannon, without 
flues or separated fire chambers. Such stoves have generally been 
constructed with a contracted outlet, and also with provisions for 
admitting air above the fire. This we desire to obviate, as we have 
found that a much more perfect combustion can be maintained by 
enlarging the outlet for the smoke and admitting air through the 
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sides of a suspended fire pot at all points, and the facilitating com- 
bustion by supplying oxygen to the burning coals beneath the sur- 
face of the fire pot, as will be hereinafter described. Another object 
of our invention is to construct an open circular fire pot which can 
be applied to or removed from the stove at pleasure, with a grate in 
its bottom, said grate being so applied that it can be removed for 
shaking the ashes from the fire pot when desired, as will be herein- 
after described. To enable others skilled in the art to under- 
498 stand our invention, we will describe its constructions and 
operations. In the accompanying drawings A represents the 
bottom plate of the stove, which is made circular, and B represents 
the cylindrical ash-pit section, which is placed eccentrically upon 
the circular bottom plate A, so that a comparatively wide space is 
left in front, as shown in figures 2 and 3, which is gradually con- 
tracted as it approaches the back of the stove on both sides thereof. 
Above this cylinder B is the body of the stove, that forms the fire 
chamber C, which terminates at its upper end in a flaring outlet 
chamber, D, through which the products of combustion which are 
unconsumed escape into the smoke pipe a. Within the body or 
central portion, C, of this stove is an annular flange, 6, the object of 
which is to support the fire pot G y by receiving upon it a flange, c, 
that is formed upon the upper edge of said pot, as shown in figure 2. 
The fire pot is made of cast iron of a flaring form and of such 
diameter as to leave a free space, d, all around it when arranged 
within the stove. It extends from the enlarged fire chamber C down 
into the ash chamber B, and it is made with vertical openings 
through its sides for the admission of. air into the body of coal 
within it. The bottom of this fire pot is an open grate, G’, which 
may be so applied that it can be moved about a central pin, e, or 
turned upen a horizontal bar, g, or both of these movements may 
be provided for. It will thus be seen that the fire pot and its grate 
are united together so that both can be removed from the stove to- 
gether. By thus connecting the grate and fire pot together and 
arranging them within the stove so that they are supported or sus- 
pended by means above mentioned they can be removed very read- 
ily from the stove when it is necessary to renew them. At the 
junction of the body of the stove with the ash-pit section B is a ledge, 
h, extending entirely around the top of said section, as shown in 
figure 3.. This ledge is perforated at regular intervals and it 
499 is covered by means of a movable ring plate, 7, which is also 
perforated in a manner corresponding to the perforations 
through the ledge. ‘This ring plate 2, being provided with a knob 
or handle, it constitutes an annular register for regulating the ad- 
mission of air into the section B of the stove below the point of sus- 
pension of the fire pot, as indicated by the arrows in figure 2. 
The flanges b} and c effectually close the upper portion of the space 
d surrounding the fire pot,so that no air can pass at this point. 
The air which enters the smoke chamber above the fire pot must 
either be admitted through the register J in the feed door or it must 
pass through the fire pot. Our object is to maintain such an intense 
heat in the fire pot by the free supply of oxygen to the incandescent 
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coal therein all around this fire pot that there will be little or no 
smoke formed after the fire is fully started. In this way we obtain 
a more perfect combustion, and are enabled to burn soft coal and ob- 
tain the greatest heating effects therefrom. 

Having thus described our invention, what we claim as new and 
desire to secure by letters patent is— 

Ist. Arranging a perforated fire pot with a grate botton within a 
circular stove having provision for the admission of air below the 
point of suspension of said fire pot, substantially as described. 

2d. The combination of an annular horizontal register with a sus- 
pended fire pot which has perforated sides, substantially as described. 

LEWIS RATHBONE. 
WILLIAM HAILES. 
Witnesses : 
W. R. BUSH, Jr. 
WM. J. DUNN. 


500 U.S. Pat. Orr., Oct. 5, 1865. 


GentTM.: The third claim in your application for patent 
for circular stove has been anticipated in the patent of Z. Hunt, 
June 14, 1864, for coal stoves, and the fourth is simply an arrange- 
ment to suit the taste or convenience of the manufacturer, but not 
a novelty to demand a patent. You will find the like arrangement 
in many devices in common use. See also Moses Bratt’s patent, 
May 24, 1864. 

Therefore these claims should be. sased. The within drawing and 
specification are accordingly returned. 
L. D. M. 


Rathbone and Hailes, care of Mason, Fenwick and Lawrence, 
Washington, D. C. 


To the Hon. T. C. Theaker, Commissioner of Patents. 


Sir: In the matter of our application for a patent on a stove we 
hereby amend the specification by erasing the 3d and 4th claiins. 


Oct. 6, 1865. 
LEWIS RATHBONE, 
WILLIAM HAILES, 
By their attorneys, MASON, FENWICK anpb 
LAWRENCE. 


501 Memorandum of fee paid at United States Patent Office, 
15 


Inventors, Lewis Rathbone and Wm. Hailes. 
Invention, stove. 

Date of payment, Sept. 15, 1865. 

Fee, $15, 1st Gov’t. 

Solicitors, Mason, Fenwick and Lawrence. 
Memorandum of fee paid at U. S. Patent Office, $20. 
Inventor-, Lewis Rathbone and Wm. Hailes. 
Invention, stove. 
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Date of payment, 1865, Nov. 10. 
Final fee, $20. 
Solicitor-, Mason, Fenwick and Lawrence. 


502-543 1865. 
No. 51085. 


Lewis Rathbone and 
Wm. Hailes, 
Of Albany, 


Insert after line 11, on page 104: 


drd. A pertorated fire-pot which is constructed with a flange 
around its upper edge and a grate in its lower end, substantially in 
the manner described. 


4th. Arranging a circular stove eccentrically upon a circular base- 
plate, A, substantially as and for the purpose described. 


Recorded vol. 186, page 176. 
Circular, Oct. 19, 1865. 
Mason, Fenwick & Lawrence, pres'’t. 


1865. 


Spec. and 1 drawing, Oct. 5, 1865. 
Ex.: E. S. L., C. F. 


044 Troy, N. Y., Tugespay, April 25th, 1882. 
The examination was resumed at 1.30 p. m. 
Present: T. G. Younglove, for complainants; Esek Cowen, for de- 
fendant. 


Wit1aM E. Hagan recalled in behalf of complainants. 


Examined by Mr. CowEn: 


1 Q. Are you acquainted with the stove of the defendant’s known 
as the Fort Orange ? 

A. I am, and have operated one in my office for the six weeks last 

ast. 

‘ 2 Q. Have vou made experiments with that stove with a view of 
ascertaining whether or not there is any practical advantage in using 
a fire pot partially grated over one of the same size wholly grated or 
grated to a point very nearly to the top” 
14—79 
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A. I have made experiments within the time I have named, and 
these experiments were made with a fire pot, shown in Complain- 
ants’ Exhibit No. 8 (Fort Orange stove), and then taking it out and 
putting in another fire pot of the same size which is grated upon its 
sides within an inch and a half of its top rim. 

3 Q. Please state fully and in detail what experiments you made 
with those fire pots and the conclusions at which you arrived. 

A. I operated the stove in each instance for twenty-four hours 
without disturbing the fire in any manner further than would occur 
from filling up the magazine with coal during such an interval. 
The first experiment was made witha grated fire pot like that shown 
in Complainants’ Exhibit No. 8(Fort Orange stove). The draft used 

was made with both the revertible and direct draft, the full 
545 capacity of the draft damper being opened in each instance. 

The coal used was Lackawanna, chestnut size. ‘The second 
experiment was made with a fire pot of the same size and area _ be- 
fore tried, with the exception that in the latter case the grated aper- 
tures were continued upward to within an inch and a half of the 
fire pot. When I speak of using a revertible and direct draft for 
twenty-four hours I mean I tried each twenty-four hours. The re- 
sults of these experiments resulted in my finding that the stoves 
operated with the two fire pots that I have named burned the fuel 
equally well with either, and I could not distinguish that there was 
any different results produced in the one that was not found in the 
other. I found that the fire pot which was nearly all grated upon 
its sides burned the fuel as well in the same manner as did the fire 
pot which was only partly grated, and I could not distinguish any 
different operations between the two in that respect. 

4 Q. So far as you could ascertain, was the combustion of the coal 
as complete and efficient in the fire pot that was wholly grated as 
in the one that was partially grated ? 

A. I think it was as perfect in one as in the other; I could not 
distinguish there was any difference in the operation of the two. 

5Q Mr. Selkirk in his first examination said something about 
the fuel in a wholly grated fire pot deadening down and finally 
giving out on account of the admission of air at the top of the slots 
and over the surface of the fuel. Did you observe any tendency in 
the fire to go out after having been used twenty-four hours or more 
without disturbance when the wholly-grated fire pot was used ? 

A. I did not any more than when the other partially-grated fire 
pot was used. The appearance of each was the same in both cases 

when the fire was used twenty-four hours. 
546 6 Q. After the wholly-grated fire pot had been run twenty- 
four hours without disturbance, what was the condition of the 
fuel at or near the top of the fire pot ? 

A. It was on fire from the outer rim of the coal to the centre on 
the top, and the lower part of the fire pot contained a zone of ashes 
and cinder which was not ignited which was about the same in 
both cases. 

7 Q. The Fort Orange stove is a magazine stove, is it not? 

A. It is. 


? 


Se | 


WILLIAM HAILES ET AL. VS. THE ALBANY STOVE Co. 107 


§ Q. In a magazine stove, as ordinarily used, how is the coal sup- 
plied to the fire pot? 

A. It is fed to the central part of the fire pot and spreads out 
towards the sides in its descent so as to form a conical pile between 
the bottom of the magazine and the outer edge of the fire pot. As 
the coal burns out below fresh coal descends from the magazine to 
keep the surface of the fire in about the same position as I have 
before described, to wit, a conical pile. 

9 Q. Then in a magazine stove, as ordinarily used, the fire pot is 
kept “ heaping” full and the top of the heap is within the mouth of 
the magazine ? 

A. It is. 

Counsel for defendant offers the fire pot referred to by the witness 
In evidence and requests the examiner to mark the same “ Defend- 
ant’s Exhibit Fort Orange Grated Fire Pot.” 

Exhibit so marked. 


Cross-examination by Mr. SELKIRK: 


10 X Q. Did you experiment with “ Defendant’s Exhibit Fort 
Orange Grated Fire Pot” without employing the fuel magazine for 
supplving fuel to it? 

A. I did not. 

11 X Q. In kindling the fire did you supply the fuel from 
547 the magazine in a constant manner, so that the same height 
of fuel would be maintained in the fire pot as the kindlings 

were being burned away ? 

A. The kindlings were ignited and coal was poured on them 
through the magazine, so as to cover the kindlings and partly fill the 
magazine; as soon asthe lower coal was ignited (which was in about 
twenty minutes) the magazine was filled up; under which conditions 
I should answer the question affirmatively. 

12 X Q. Did you at any time experiment with that stove with the 
fuel an inch below the plane of the fire pot? 

A. I don’t think I made any experiments with the coal in that 
condition; I came in one day and found the fire below the top of 
the slots and the magazine empty. 

13 .X Q. How did the quantity of fuel burned with the Fort 
Orange grated fire pot compare with that burned in the partly-grated 
fire pot in the same time? 

A. I did not weigh the fuel ; my impression is there was very little 
difference. 

14 X Q. Will ash form in the burning of hard coal where the air 
or oxygen does not come in contact with the burning coal ? 

A. It will not. Ashes being the product of combustion they can- 
not be there without combustion, and there can be no combustion of 
coal without air. 

15 X Q. In what portion of the fire pot will ash form ? 

A. Ash forms wherever combustion is produced ; it is the resid- 
uum of coal, commonly found in all parts of the fire pot where coal 
is being burned. 
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16 X Q. Does the presence of ash in a fire pot indicate that gir 

has been brought in contact with the fuel burning that shows ash? 

A. It indicates that air has been brought in contact with some 

fuel, and may have come from the result of burning the fuel which 
shows its presence or some other fuel above It. 

548 17 X Q. Please examine the top surface of the fire in the 

experimental stove 


In consequence of Mr. Hagan being called from the city the further 
cross-examination was suspended. 

Counsel for defendant offers in evidence a certified copy of the 
model filed by Zebulon Hunt in the Patent Office of the United 
States, with his application, upon which was granted letters patent 
to said Zebulon Hunt, dated June 14th, 1864, No. 43155, and requests 
the examiner to mark the same “ Defendant’s Exhibit Certified Copy 
of Hunt’s Model of 1864 Stove.” 

Also a certified copy of the file wrapper and contents of the appli- 
cation of Zebulon Hunt for letters patent No. 43155, dated June 14th, 
1864, for improvements in reservoir stoves, and requests the exam- 
iner to mark the same “ Defendant’s Exhibit Hunt File Wrapper 
and Contents.” 


Exhibits so marked. 
Adjourned to meet on notice to complainants’ counsel. 


549 Troy, N. Y., THurspay, June 1st, 1882. 


Pursuant to notice the examination was resumed at 10 
o’clock a. m., at the office of W. E. Hagan, 259 River street, Troy, 
N. Y. : 

Present: T. G. Younglove, for complainants ; Esek Cowen, for de- 
fendant. 


Cross-examination of W. E. Hagan concluded by Mr. Srt- 
KIRK : 


18 X Q. While propounding to vou the question commenced just 
before the adjournment of the last hearing you were suddenly called 
to leave the city on account of the severe illness of your father, and 
the examination was necessarily adjourned. In that question it was 
intended to call your attention to the fact that there was quite a 
large accumulation of ashes on the top surface of the burning fuel 
in the experimental stove having the grated Fort Orange fire pot, 
and it was intended to ask you for an explanation as to what was the 
cause of this accumulation of ashes on the top surface of the burn- 
ing fuel. Will you please explain why ashes formed and accumu- 
lated on the top surface of the fire in your experimental stove ? 

A. If coal was pure carbon there would be no ashes formed in its 
combustion; but the fact that it is combined with silica and sili- 
cious compounds, when the carbon is burned by its union with oxy- 
gen, the silica and its associates are left unconsumed to produce what 
is denominated ash. I account for the ashes as appearing on the 
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top surface of the fire, as stated in the question, that they had 
550 been produced in the ordinary manner by the combustion 

of coal, as I have stated, and that no effort had been made to 
dislodge them or cause them to descend by the ordinary operation 
of shaking the fuel. 

19 X Q. Does not the presence of a large amount of ashes on the 
top surface of the burning fuel indicate that currents of air had 
moved over the top surface of the same? 

A. It does not, for those indications would be produced by the air 
passing through the coal, assuming the coal to be in a state of com- 
bustion, as I assume the interrogator means. I don’t wish to be 
understood as saying, however, but that small quantities of air could 
be admitted to the top of the burning fuel and produce the appear- 
ance named in the question to a small extent. 

20 X Q. Is it not true that there is always a considerable amount 
of ashes formed on the top surface of the burning fuel in open fire- 
place grates when they are run for several hours without disturb- 
ance of the fuel ? 

A. It is. There cannot be combustion of coal without producing 
ash, as coal is naturally formed. 

21 X Q. Will you please explain why it is that in first-class stoves 
having their combustion chamber walls practically air-tight that 
the top surface of the burning fuel is clear and generally free from 
accumulation of ash, while the surface of the fire in the vertical 
slots of the fire pot become covered to such an extent as to almost 
hide from view the fire facing those slots after the fire has been 
burning for a short time, say one hour or longer ? 

A. The question assumes that the top of the coal is always bright 
in a practically air-tight combustion chamber, which, in my expe- 
rience, is not the case. The coal of the surface of the fire obeys the 
same laws as to the production of ash as it would in an open fire if 

undisturbed. The reason why the grated apertures in an open 
551 fire pot become more or less obstructed by ashes is that they 

descend to that point by gravity from the coal consumed 
above and there more or less accumulated; the passing currents of 
air liberate them to a certain extent as they are produced and they 
fall by gravity. 

I answer this question with relation to that part of the appear- 
ance of the grated tire pot produced by ashes and which presents a 
dull appearance at times manifested there. 

22 X Q. Is it not true that when the door or doors of the combus- 
tion-chamber section are slightly opened so as to admit the passage 
of air over the top surface of the fire that ashes will accumulate on 
the top of the same to a large extent? : 

A. It is so to a considerable extent. 

23 X Q. Do ashes form on the top surface of the fire when all the 
oxygen of the air has been taken up by the carbon in the fuel before 
it reaches the top surface of the same in its upward passage; I mean 
to such an extent as to cause the top surface of the fire to have a 
dull appearance? 

A. No, sir; no ashes are produced on the top surface of the fire, 
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unless combustion takes place, to any extent. The conditions as- 
sumed in the question would be those produced by distillation of 
the coal and the liberation of its more volatile portions; but the 
coke produced as a sequence of this, though it might have a dull 
appearance, would not be from the presence of ashes to any extent. 

24 X Q. In your opinion would the burning of the fuel have 
been as good in your experimental stove with “ Defendant’s Exhibit 
Fort Orange Grated Fire Pot” without the use of a fuel magazine to 
supply coal to the fire continuously to replace the fuel being con- 

sumed as it would when supplied with fuel from the magazine ? 
502 A. I do not think that any ordinary surface-burner could be 

used in which a continuous supply of fuel could be had so well 
without a magazine as with one, nor could any as regular supply be 
made to a surface-burning stove as could be had with one having a 
magazine. This rule would apply as well to the Fort Orange stove 
as any other stove. Hence I answer that I do not think it would. 

25 X Q. The question did not refer to the supply of fuel in a 
regular manner, but to the combustion of the fuel without the use 
of a magazine in the experimental stove. Would the combustion 
be as good as compared with that had in the fire pot of defendant’s 
stove Fort Orange (Complainants’ Exhibit No. 8) or a stove having 
a solid fire pot, say, six inches in depth, in both cases without fuel 
magazines? 

A. In my opinion the grated fire pot is no improvement whatever 
as compared with a solid fire pet, each having an anti-clinker open- 
ing at the bottom, and I mean a fire pot wholly or partially grated, 
as we have discussed it in this comparison; but I am willing to 
admit that a grated fire pot in the Fort Orange stove will burn bet- 
ter with a magazine than without one. 


26 XQ. The question called for a comparison of the quality of 


the fire in stoves having the fire pots mentioned. Will you now 
please answer the question ? 

A. I submit that I have, and it is the best answer I can give to 
the question, for I have already stated that “I am atlien to admit 
that a grated fire pot in the Fort Orange stove will burn better with 
a magazine than without one.” 

27 X Q. Why will a solid fire pot of a depth, say, of six or six and 
a half inches operate better than a grated one—wholly grated | 
mean—of the same depth ? 

A. Because in a fire pot of that depth all the air that could 
553 be utilized to burn the coal contained therein could reach the 
fire through the anti-clinker opening and the grated bottom. 
Increasing the grated area of the sides of the fire pot only tends to 
increase the escape and waste of unconsumed coal. I am not pre- 
pared to say, however, that in burning bituminous coal the fire pot 
having g rated sides might not be an ‘advantage. - In devices calcu- 
lated to burn coal and produce the highest heat, like assaying fur- 
naces, the side admission of air is always avoided. 

28 X Q. For what purpose is the side admission of air always 
avoided in assaying furnaces ? 

A. Tocompel the air entering the fire to pass up through the fuel. 
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29 X Q. State how the air is utilized to any greater extent with a 
solid fire pot to burn the coal contained therein than a fire pot wholly 
grated in its vertical sides ? 

A. The draft current is more concentrated and acts more directly 
on the fuel. Another reason is this, that the point at which the air 
enters the fire is more or less cooled by parting with its heat to heat 
the air. Increasing this grate surface by grating the sides of the 
fire pot adds to this chilling area, and is, so far, a detriment as com- 
pared to using a solid fire pot. 

30 X Q. If a solid fire pot was slotted upward from the grated 
bottom to the distance of one inch and a half would such slottings 
materially affect the operation of the fire pot from what they were 
before the slotting was made, the depth being six and a half inches 
to the bottom of the grate? 

A. I think, as I have before stated, a slotted fire pot wonld bea 
detriment in any way, and for the reasons before given, excepting 
for burning bituminous coal, as I have before stated. 

31 X Q. As stoves are now and have been constructed by the trade 

generally for the last twelve or fifteen years were they not 

d04 intended to produce the greatest heat in the mass of burning 

fuel at or near the top surface of the same instead of at the 

sides of the fire pot lower down (and which are enclosed by the outer 

wall of the stove), so as to more highly heat the walls of the com- 

ioion chamber and the escaping products passing from the top 
surface of the fire? 

A. I am hardly able to tell what other people’s intentions are. 
My best understanding is that the modern stoves alluded to in the 
question were constructed with grated sides in the fire pot to give 
them the appearance of an open fire, and in which economy and 
useful features were sacrificed for ornamental, and for the same 
reason that mica windows have been added to a stove opposite the 
grated sides of a fire pot, which performed no useful function what- 
ever, no more than the nickle ornaments on the stove; and in these 
additions to the moden stove I don’t think practically economy or 
the condition of combustion named in the question have been con- 
sidered at all, 

32 X Q. I did not ask for a dissertation on the subject of the use 
of mica lights or ornamentations in a stove, but for your opinion as 
to whether or not the stoves as constructed the last twelve or fifteen 
vears were not intended, by reason of their mode of construction, to 
cause the fire at or about the top surface of the fuel to be hotter than 
at the sides of the fire pot lower down, so that the products of com- 
bustion would be of higher temperature and that the walls of the 
combustion chamber would become more highly heated for heating 
purposes ? 

A. If the interrogator will ask me what the effect of such a con- 
struction will be, and not what the intentions of the makers were, I 
ean answer him more directly; but when he asks me what others 
intended them for I must answer him as I did in the last answer, 
including the dissertation on ornamentation, as that is one of the 
features the construction of the stove was intended for. 
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555 33 X Q. The question did not have reference to the inten- 
tion of manufacturers, but the intention arising from the 

construction of the stoves named. With this explanation please 

answer the question. 

A. Imake the same answer that I have before, with this explana- 
tion, that whether the results named (that is, the greater combustion 
in the combustion chamber) was a sequence of the intention to orna- 
ment, as I have stated, or not, I don’t know. I cannot tell what 
people’s intentions are. It may have been a sequence of the inten- 
tion (which I think it was), so far as lam able to tell. As I have 
before stated, if the interrogator wishes to know what the effect of 
such a construction would be I can answer. 

34 X Q. What has been the effect of the construction of stoves as 
generally made for the last twelve years and most popular with the 
public in respect to the combustion of the fuel and efficiency of 
stoves for warming apartments. 

A. I am unable to state whether the public have taken into ac- 
count the economy of fuel or not. My own impression is that the 
question of economy of fuel in the modern stove having grated fire 
pots has been sacrificed, more or less, to produce ornamental effect. 
Now, whether the public have considered the economy in the com- 
bustion of fuel or the ornamentation of the stove in which the for- 
mer is sacrificed for the latter, as establishing the popularity of the 
modern stove, I am unable to say. 

30 X Q. The question had no reference to the matter of economy 
of burning fuel, as it is well known thatthe more rapid the combus- 
tion and higher the temperature of the burning fuel and its pro- 
ducts the more extravagant will be the consumption of. the fuel. 
The question had reference to the combustion of the fuel and the 
efficiency of the stoves named. Will you please make your answer 

in reference to these matters last mentioned ? 
596 A. I make the same answer that [ did before, erasing the 
words “that the economy of fuel” and substituting therefor 
the words “the combustion of the fuel and efficiency of the stoves.” 

36 X Q. Do you intend to be understood that heating stoves as 
constructed since 1870 have been of such character as to burn the 
fuel near its surface less rapid and to less highly heat the combus- 
tion chamber walls and the products escaping from the top surface 
of the fuel, and the stoves have been less efficient than those of older 
constructions ? 

A. In my opinion the fact of grating the fire pot in the modern 
stove occasions a waste of coal, as I have before stated and explained, 
and probably heats the combustion chamber more in proportion by 
rapid combustion therein than the older ones. 

37 X Q. How is the more rapid combustion obtained in the pres- 
ent stoves as compared with that in the older stoves ? 

A. By making the larger part of the combustion in the combus- 
tion chamber instead of in the fire pot. 

38 X Q. Will you state what is the depth of the flange ring of the 
Fort Orange grated fire pot (defendant’s exhibit) from the plane of 
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its extreme upper edge to the plane of the upper end of the slots at 
which the said ring terminates? 


Recess until 2 o’clock. 


SY] Afternoon Session. 


or 


A. To question 38. It measures one and five-eighth inches from 
the inner upper rim of the fire pot in a straight line down to the top 
of the slot; it measures two inches from the outer rim of the fire pot 
down to the top of the slots in a slanting direction. 

39 X Q. What is the depth of the fire pot? 

A. Six inches and a half. 

40 X Q. Suppose in that experimental stove the vertical bars were 
removed at the termination of the slots and a grate bottom was set 
up to the same; what change of operation, if any, would be had in 
the burning of fuel in such a changed condition ? 

A. I never tried a fire pot in diameter of the size of this one and 
having a depth of little over one and one-half inches. I never heard 
of such an experiment. If combustion could be maintained at all 
in such a concordance practically to my mind it is a question. 

41 X Q. Why do you believe that combustion could not be main- 
tained in such a fire pot under the conditions named in the last 
- question ? 

A. I assume the question to refer to such fuel as is ordinarily 
burned in such stoves. There would be too little coal for any prac- 
tical purpose, and I have before answered to this same hypothesis 
as well as I am capable of answering on my former cross-examina- 
tion. | 
42 X Q. Could combustion be maintained in the Fort Orange 
stove (Complainants’ Exhibit No. 8) with the bars of its fire pot re- 
moved and the grate set up to the lower end of the solid portion of 
the tire pot which would give a depth of three or three and one-half 

inches ? 
558 A. I think combustion could be maintained in the Fort 
Orange stove with the fire pot that depth. 

43 X Q. With such a change and the grate bottom cleared of ashes 
and the tire pot kept filled will not the fuel burn with rapid com- 
bustion ? 

A. It would with a full draft. 


Redirect examination by Mr. CowEn: 


44 R. D.Q. How long did you continually operate the Fort Orange 
stove with the experimental fire pot that you have described by 
keeping the magazine supplied with coal? 

A. From about the 20th of March until we ceased making fires, 


in the latter part of April. 
45 R. D. Q. During all that time did you notice that the combus- 


tion or the heat given out was any less than in the same stove with 


15—79 
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the partially-grated fire pot, like that in the Complainants’ Exhibit 
No. 8? 
A. I did not notice that there was any difference between the two. 


WILLIAM E. HAGAN. 


Subscribed and sworn to before me this Ist day of June, A. D. 


1882. 
RICHARD P. DUMARY, 
Special Examiner. 
Testimony closed. 


559 Strate oF New YoOrK, = 
County of Albany, Jj’ 


I, Richard P. Dumary, of the city and county of Albany, in the 
State of New York, as special examiner by consent, under and pur- 
suant to the 67th rule of equity (as amended), do hereby certify as 
follows: 

That Gurdon G. Wolfe, William Hagan, and Zebulon Hunt were 
each, at the times and places mentioned in their depositions, care- 
fully examined, cautioned, and sworn to testify the truth, the whole 
truth,and nothing but the truth; that their depositions were reduced 
by me to writing in their presence; that each of them subscribed to 
the same in my presence; that I am not counsel or attorney for 
either of the parties to this cause and am not in any manner inter- 
ested in the event of this cause. 

I further certify that I have compared the foregoing printed depo- 
sitions with the original depositions of the said witnesses, and that 
the same are in all respects true copies of said original depositions 
and of every part thereof. 

The said original depositions, together with all exhibits filed by the 
company defendant in this cause, are herewith returned to the hon- 
orable the circuit court of the United States of the northern district 
of New York. 

In testimony whereof I have hereunto set my hand and seal this 


first day of June, A. D. 1882. 
RICHARD P. DUMARY, 
Special Examiner by Consent. 


560 U.S. Circuit Court, North. Dist. of New York. In Equity. 
WititiaM Hates e als. vs. ALBANY STOVE Co. 


It is hereby stipulated and agreed by and between the respective 
parties that the annexed copy of disclaimer may be filed with the 
clerk of this court as and for the certified copy of the disclaimer 
which was introduced in proof herein and used on the argument of 
this cause at the final hearing before the Hon. William J. Wallace, 


circuit judge. 
EARL L. STIMSON, 
Sol’r for Comp’t, 
(S’d) By A. J. TODD, of Counsel. 
(S’d) ESEK COWEN. 
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561 To the Commissioner of Patents: 


Your petitioners, William Hailes, James Gray, and Charles 
Selkirk, citizens of the United States, all residing at Albany, in the 
State of New York, represent that in the matter of certain improve- 
ments in coal stoves, for which letters patent of the United States 
No. 51085 were granted Lewis Rathbone and William Hailes on 
the 21st day of November, 1865, they are the sole owners by virtue 
of the following assignments, namely: William Hailes to James 
Gray, September 26th, 1879, recorded September 29th, 1879, Liber R 
24, p. 107; Lewis Rathbone to Rathbone, Sard & Co., July 6th, 1880, 
recorded February 14, 1881, Liber L 26, p.91; Rathbone, Sard & Co. 
to James Gray and Alexander Selkirk, October 17, 1880, recorded 
February f4, 1881, Liber L 26, p. 93; Alexander Selkirk to Charles 
Selkirk, February 12, 1881, recorded February 14, 1881, Liber L 26, 
p. 96; James Gray to William Hailes, February 12, 1881, recorded 
February 14, 1881, Liber L 26, p. 95, and that they have reason to 
believe that through. inadvertence, accident, or mistake the specifi- 
cation and claims of said letters patent are too broad, including that 
of which said patentees were not the first inventors. 

Your petitioners therefore hereby enter their disclaimer to so 
much of the first claim as covers perforations or openings in the 
sides of a suspended fire pot extending throughout the entire depth 
of sides and limiting such perforations or openings to substantially 
the lower half of the fire pot, the material or substantial part of the 
thing patented in and by said claim not hereby disclaimed being as 

follows: 
562 A fire pot suspended from its upper edge with substantially 
the upper half of its sides made solid and substantially the 
lower half of its sides containing perforations or openings. 
Filed October 30th, 1882. 


563 United States Circuit Court, Northern District of New York. 
WitiraM Hales eé al. against ALBANY STOVE COMPANY. 


WALLACE, d.: 


The letters patent upon which this action is founded were granted 
to Lewis Rathbone and William Hailes November 21st, 1865, and 
are for an improvement in coal stoves. The claim involved here is 
as follows: “Arranging a perforated fire pot with a grate bottom 
within a circular stove having provision for the admission of air 
below the point of suspension of said fire pot, substantially as de- 
scribed.” 

In view of the prior state of the art, and especially in view of the 
letters patent granted to Zebulon Hunt June 14th, 1864, if the pat- 
entees invented anything new it consisted in a perforated fire pot for 
a stove which required that the upper half of the wall of the fire 
pot should be solid, and the lower half perforated with vertical 
slots or openings in order to perform the peculiar function assigned 
to it in the combination of which it was a part. ‘The complainants: 
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expert concedes that, in order to do the work required of the fire pot» 
the vertical slots or openings must extend substantially from the bot- 
tom of the fire pot half way up to the top of the wall, and must 
564 not extend substantially any higher, It is not necessary to con- 
sider the special advantages of this feature of the device or to 
discuss the question whether, practically, it adds to the efficiency of 
the stove or alone or in combination with the other parts accom- 
plishes a new result, because there Is not a hint in the description of 
the invention or In the claim of any purpose or function for which 
this peculiar adjustment of perforations and solid wall is advan- 
tageous. The patent does not point out the length or width of the 
vertical openings, the size of the perforations, or the necessity or 
propriety of confining them to the lower half of the wall of the 
fire pot or the necessity or propriety of a solid wall for the upper 
half. The only definite allusion in the patent to the character of 
the perforations is found in that part of the general statement of 
the object of the invention, which speaks of obtaining more perfect 
combustion by admitting air “through the sides of a suspended 
fire pot at all points,” and in that part of the specification which 
describes the fire pot as extending from the enlarged fire chamber C 
down into the air chamber B, and “made with vertical openings 
through its sides for the admission of air into the body of coal within 
it.” Reading the entire description the conclusion is irresistible that 
the patentees never conceived that any such peculiar adjustment of the 
perforations and solid wall was of the slightest importance in their 
invention. Certainly there is no description which would enable the 
public to comprehend that the claim was pretended to be for a combi- 
nation in which the fire pot should preserve these distinct char- 
565 _ acteristics of the perforationsand thesolid wall, or to enableany 
person skilled in the art to which it appertains to make a fire 
pot such as is required. No person could ascertain without experi- 
ment that the operation of a fire pot in which the upper half of the 
wall is solid is different from one in which only a quarter of the 
wall is solid, and there is nothing in the patent to indicate the ne- 
cessity of any adjustment between the location and proportion of 
the solid wall and that of the perforated surface. A fire pot answer- 
ing the specification is shown in the patent to Zebulon Hunt, and it 
is conceded that that patent anticipates the complainants’ patent, 
unless the latter is saved because the vertical openings in Hunt’s 
fire pot extend nearly to the top of the fire pot from the grate in- 
stead cf ending about half way up. 

{t is true that the drawings of the complainants’ patent show a 
fire pot in which the vertical openings extend from the grate only 
about half way towards the top, but as no one would infer from 
anything contained in the description or claim that this is an essen- 
tial or important feature of the fire pot, it could not be supposed 
that the patentees intended to limit themselves to a fire pot having 
that peculiar feature. 

The complainants have endeavored to escape defeat by filing a 
disclaimer since this suit was brought. They disclaim “so much of 
the claim as covers perforations or openings in the sides of a sus- 
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pended fire pot extending throughout the entire depth of its sides, 

and they limit such perforations or openings to substantially 
566 the lower half of the fire pot,” and they claim “a fire pot 

suspended from its upper edge with substantially the upper 
half of its sides made solid and substantially the lower half of its 
sides containing perforations or openings.” This disclaimer was 
not filed until within a few mouths of the expiration of the term of 
the patent. 

But, assuming there has been no unreasonable delay or neglect in 
tiling the disclaimer, it cannot avail here. If it is true that the pat. 
entees defectively or insufticiently described the invention and 
claimed more than they had a right to claim as new, they were en- 
titled to a reissue of their patent upon surrender of the original. ; 
but it is not the office of a disclaimer to reform or alter the descrip- 
tion of the invention. If a patentee has claimed more than that of 
which he was the inventor his patent may be valid for all that part 
which is justly and truly his own, and he may recover upon his 
patent if the part which is his own be definitely distinguishable 
from the parts claimed without right; but in such case he cannot 
recover costs unless a disclaimer has been entered before suit com- 
menced. When there are several claims, some of which he is en- 
titled to and others of which he is not entitled to, the part of the 
invention which is his own may be definitely distinguishable from 
that which is not his own and a disclaimer before suit brought 
will put him right and enable him to recover upon his patent 
as though it had originally been confined to the proper claims; 
and there would seem to be no objection in such a case to elimi- 
nating, by his disclaimer, such parts of the description as _ re- 

late to the claims to which he is not entitled and which 
567 heabandons. This, however, is a very different thing from 

converting a claim for one thing into a claim for something 
else and amending the description to effectuate the claim. This 
might give the patentee a new patent; it certainly would enable 
him to grant himself a reissue without the concurrence of the Com- 
missioner of Patents. It would enable him, after others had occu- 
pied the field of invention, and by their intellect and experiments 
discovered what he had never pointed out or claimed, except, per- 
haps, so vaguely that his information was valueless, to deprive them 
of the fruit of their efforts. When there are distinct claims in the 
patent, some of which are valid and others not, or where there is a 
single claim, but a specification by which the public can definitely 
distinguish what is new and belongs to the patentee and what does 
not really belong to him, although he had claimed it, a disclaimer 
will right the patentee’s mistake and will work no injustice to others. 

This is not such a case. There was nothing in the description or 
claim of the complainants’ patent to indicate to the defendant or to 
the public that they were appropriating anything of which the pat- 
entees were the inventors. They had a right to suppose that they 
were laboring in a new field of invention. 

The bill is dismissed. 

A. J. Todd, for the complainants; Esek Cowan, for the defendant. 
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OOS UL S Cireuit Court, North. Dist. of New York. In Equity. 


WittiaM Hales e? a?. vs. ALBANY Stove Co. 


Sir: Please take notice that I shall apply to the Hon. William J. 
Wallace, circuit judge, at the regular term of this court, to be held 
in the city of Utica, commencing on the third Tuesday of March, 
1883, as soon afier the opening of said court as the circuit judge an- 
#ounces to counsel by telegraph he can hear the same, for leave to 
reargue the cause on the question of the sufficiency of the disclaimer 
in view of the points made respecting the same by the circuit judge 
in his opinion filed on dismissing the compiaint herein. 


Yours, «e., A. J. TODD, 
Counsel for’ Compl'ts. 
Dated March 7, 1883. / 


To Esek Cowen, Esq., of counsel for defendant. : 
(Endorsed :) “ Notice of motion for leave to reargue.” Filed Sept’ 
22; 1884. 


o69 Supreme Court of the United States. 


WitiiamM Haines, JAMES Gray, and CHARLES SELKIRK, Appellants, 
Us. 
THe ALBANY SToveE Co., Appellee. 


To the honorable the Supreme Court of the United States: 
The appeal of William Hailes, James Gray, and Charles Selkirk, 
theabove-named complainants and appellants, respectfully showeth— 
That upon the 9th day of May, 1881, these complainants above 
named filed their bill in the circuit court of the United States for 
the northern district of New York against the above-named defend- 
ant, alleging that the defendant did infringe certain letters patent 
which were issued to Lewis Rathbone and William Hailes on the 
21st day of November, 1865, for certain new and useful improve- 
ments in stoves, and numbered 51085, and of which the said com- 
plainants were the sole and exclusive owners; the said bill showing 
the issue of said letters patent, and the exclusive right and title of 
the said complainants in and to the same, and charging the defendant 
with infringement thereof by unlawfally and wrongfully making, 
using, and vending stoves made according to the said invention and 
letters patent of the complainants; the said bill further praying that 
the defendant be restrained and enjoined from such alleged infringe- 
menis, and from using and selling such stoves, and be com- 
570 pelled to account for and pay the complainants the gains and 
profits received by it, the defendant, from such alleged 
infringements and damages which the complainants sustained; and 
the said defendant made answer thereto, filed August 17, 1881, deny- 
ing that the said Lewis Rathbone and William Hailes were the first 
and original inventors of the said improvements claimed in said 
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letters patent, and averring that the said improvements were well 
known and in public use in the United States before the said Rath- 
bone and Hailes invented the same; and the complainants filed 
their replication to said answer on the Sth day of September, 1S81, 
and both parties took proofs in said cause; that the complainants 
filed a disclaimer to a certain part of said letters patent, and the said 
‘ause was brought on for final hearing before the court in the term 
of March, 1883, upon the pleadings and proofs therein and said dis- 
claimer; whereupon the said court, on such hearing, decided that 
the said letters patent numbered 51085 were not valid and that the 
bill of complaint must be dismissed with costs, and that on the 
20th day of March, 1883, a final decree was made and pronounced 
in the cause, wherein it was in substance adjudged and decreed that 
the complainants’ bill be dismissed, and that the complainants, these 
appellants, pay the costs. 

Therefore these appellants appeal from the said final decree of the 
said circuit court of the United States, and respectfully pray that the 
decree of the said circuit court and the bili, answer, pleadings, depo- 
sitions, evidence, and proceedings in the said cause may be sent to 
the Supreme Court of the United States without delay, and that the 

said Supreme Court may proceed to hear the said cause anew, 
571 = and that the said decree dismissing complainants’ bill with 

costs may be reversed and a decree made as prayed for in 
said bill, with such other decree as to the said Supreme Court shall 
seem just. 

Dated New York, N. Y.. Mareh 29, 18584. 

A. J. TODD, 
Of Counsel for Complainants and Appellanis. 


The foregoing appeal is allowed. 
April 2, 1884. 
WM. J. WALLACE, 
Circuit Judge. 


(Indorsed:) Petition for appeal from the decree dismissing com- 
plainants’ bill with costs. Service of,a copy of within petition, &c., 
hereby admitted this lst day of July, 1884. Esek Cowen, sol’r for 
det’t. Filed Sep. 22,1884. Wm.8. Doolittle, clerk. 


972 Know all men by these presents that we, Peter Kinnear, 
brass founder, of Albany, New York, and Francis Selkirk, 
farmer, of Bethlehem, in the county of Albany and State of New 
York, are jointly and severally held and firmly bound unto the 
Albany Stove Co., a corporation created under the laws of the State 
of New York and located in the city of Albany, in said State of 
New York, in the sum of thirteen hundred dollars ($1,300.00), to be 
paid to the said Albany Stove Co. or its assigns; for which pay- 
ment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, and administrators, by these presents. 
Sealed with our seals and dated the 20th day of November, 1883. 
Whereas at. a circuit court of the United States within and for the 
northern district of New York, in a suit in equity pending in said 
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court between William Hailes, James Gray, and Charles Selkirk, 
complainants, and The Albany Stove Co., defendant, a decree was 
rendered against the said complainants, and the said complainants 
having obtained an appeal to remove the said cause to the Supreme 
Court of the United States to reverse the decree in the aforesaid 
suit, and a citation, directed to the said Albany Stove Co., citing 
and admonishing it to be and appear at the October term, 1883, of 
the Supreme Court of the United States to be held at Washington : 
Now, therefore, the condition of the above obligation is such that 
if the said William Hailes, James Gray, and Charles Selkirk 
573 ~~ shall prosecute their said appeal to effect and answer all 
damages and costs if they fail to make their plea good, then 
the above obligation to be null and void; otherwise to remain in 
full force and virtue. 
PETER KINNEAR. —), 
FRANCIS SELKIRK. [SEAL 


In the presence of— 


ALEXANDER SELKIRK. 


On the 20th day of November, 1883, before me personally came 
Peter Kinnear, to me known and known to me to be the individual 
described in and who executed the foregoing bond, and he acknowl- 
edged that he executed the same. 

[L. s.] ALEXANDER SELKIRK, 
Notary Public. 


On the 20th day of November, 1883, before me personally came 
Peter Kinnear, to me known, and, being by me duly sworn, did de- 
pose and say that he resides at the city of Albany, in the State of 
New York; that he is worth the sum of thirteen hundred dollars 
and upwards besides property exempt by law from execution and 
over and above all his debts and liabilities, and is a freeholder in 
the State of New York. 

[u. s. ] ALEX. SELKIRK, 
Notary Public in and for the County of Albany, N. Y. 


On the 20th day of November, 1883, before me personally came 
Francis Selkirk, to me known and known to me to be the individual 
described in and who executed the foregoing bond, and he acknowl- 
edged that he executed the same. 

[L. s.] ALEXANDER SELKIRK, 
Notary Public in and for the County of Albany, N. Y. 


574 On the 20th day of November, 1883, before me personally 

came Francis Selkirk, {o me known, and, being by me duly 
sworn, did depose and say that he resides at Bethlehem, Albany 
county, in the State of New York; that he is worth the sum of thir- 
teen hundred dollars and upwards besides property exempt by law 
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from execution and over and above all his debts and liabilities, and 
is a freeholder in the State of New York. 
[L. s.] ALEXANDER SELKIRK, 
Notary Public in and for the County of Albany, N. Y. 


The foregoing bond is approved this 14th day of January, 1884. 
WM. J. WALLACE. 


(Indorsed:) Bond on appeal to the Supreme Court of the United 
States. Filed Jan. 19, 1884. Wm. 8S. Doolittle, clerk. 


O79 By the Hon. William J. Wallace, one of the judges of the 
circuit court of the United States for the northern district of 

New York. 

To the Albany Stove Co.: 

Whereas William Hailes, James Gray, and Charles Selkirk have 
lately appealed to the Supreme Court of the United States from a 
decree lately rendered in the circuit court of the United States for 
the northern district of New York, made in favor of you, the said 
The Albany Stove Co., and have filed the security required by law: 
You are, therefore, hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October, 
1884, to do and receive what may appertain to justice to be done in 
the premises. 

Given under my hand, at the city of Syracuse, in the north- 
976 ~—s ern district of New York, in the second circuit, the 2nd day 
of April,in the year of our Lord one thousand eight hundred 


and eighty-four. 
WM. J. WALLACE, 
Circuit Judge. 


Service of a copy of within citation hereby admitted this 1st day 


of July, 1884. 
ESEK COWEN, 
Sol’r for Def’t. 


[Endorsed:] U.S. circuit court, northern district of N. Y. In 
equity. William Hailes e¢ als. vs. The Albany Stove Co. Citation 
on appeal to the Supreme Court of the United States. A. J. Todd, 
counsel for compl’ts and appellants, 261 Broadway, N. Y. 

[Stamped:] U. S. circuit court, N. D. of N. Y. Filed Sep. 22, 
1884. W.S. Doolittle, clerk. 


o77 UNITED STATES OF AMERICA, i 
Northern District of New York, 


I, William S Doolittle, clerk of the circuit court of the United 
States of America for the northern district of New}York, in the 
second circuit, do hereby certify that the foregoing pages, numbered 
from 1 to 575, inclusive, contain a true and complete transcript of 
the — and proceedings had in said court in the case of William 
16—79 
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Hailes, James Gray, and Charles Selkirk vs. Albany Stove Company 
as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Utica, in the northern district of 
New York, in the second circuit, this ist day of October, in the year 
of our Lord one thousand eight hundred and eighty- four, and of the 
Independence of the said United States the one hundred and ninth. 


[Sea! of the U. S. Circuit Court, Northern District N. Y.] 


W. S. DOOLITTLE, Clerk. 


O78 Supreme Court of the United States. In Equity, 


WirnraM Hales and Others 
ag'st 
THe ALBANY Srove Company. 


It is hereby stipulated and agreed that title to the letters patent, 
Complainants’ Exhibit No. 1, is s exclusively in the complainants. 

It is further stipulated that the stove, “Complainants’ Exhibit 
Defendant’s Stove No. 8,” was sold by defendant between the 21st day 


of November, 1865, and the date of the commencement of this suit. 
ESEK COWEN, 


Solicitor for Defendant. fe, | 
A. J. TODD, 
) Sol’r for Complainant- & of Counsel. 
579 [Endorsed:] Supreme Court U. S. 1887. October term. 
No. 79. Wm. Hailes e¢ al., app’ts, vs. The among Stove Co. 
Stipulation in regard to exhibits. 
[Stamped:] Office Supreme Court U. S. Filed Sep. 24, 1887. 
James H. McKenney, clerk. 
580 Supreme Court of the United States. In Equity. 
WiLtu1aM Hates and Others 
ag’st 7 
THE ALBANY STOVE COMPANY. - 


It is hereby stipulated by and between the parties to this appeal 
that the record in this case to be made up for the Supreme Court of 
the United States be amended as follows: 

The complainants’ record by striking out—that is to say, that 
under sec. 9 of rule 10 the following may y be omitted in the printing 
of the record : 

1st. The stipulation and notice on pages 15 and 16. 


2nd. The deposition of George Baker, commencing on page 27. - 
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3rd. Cross-examination of witness, Alexander Selkirk, commenc- 
Ing on page 28 and ending on page 35. 


4th. The deposition of Joseph M. Northrup, commencing on page 


36 and ending on page 51. 


Sth. Deposition of Josiah P. Eldredge, commencing on page &3 
and ending on page 88; also cross-examination of same witness, 
commencing on page 231 and ending on page 233. 


6th. Deposition of William Hailes, commencing on page 220 and 
ending on page 230. 


7th. Cross-examination of Alexander Selkirk, commencing on 
page 141 and ending on page 220, except from X 259, page 202, to 
end of page 213. 


581 Sth. Deposition of James Morrison, commencing on page 
234 and ending on page 236. 


9th. Certified copy of letters patent to Zebulon Hunt, No. 50073, 
offered in evidence on page 236 of the comp’ts’ printed case; alsoa 
certified copy of the model of the fire pot of said patent put in evi- 
dence at the same time. 


10th. Exhibits 2 to 6, inclusive, introduced at pages 18 & 19 
comp’ts’ record. 


It is further stipulated that the defendant’s record be amended by 
striking out the following depositions and exhibits—that is to say, 
that under sec. 9 of rule 10 the following may be omitted in print- 
ing of the record: 


Ist. Deposition of Wolfe, pages 8 to 17; also cross-examination, 
pages 178 to 181. 


2nd. Cross-examination of William E. Hagen, pages 35 to 177, in- 
clusive; also from pages 182 to 189, inclusive. 


3rd. Deposition of witness Hunt, pages 279 to 287, inc. 


4th. Defendant’s Exhibit Harrison Patent, commencing on page 
5th. Defendant’s Exhibit Morrison Patent, commencing on page 


6th. Defendant’s Exhibit Magee Patent, commencing on page 221. 


7th. Defendant’s Exhibit Treadwell Patent, commencing on page 
Sth. Defendant’s Exhibit Easterly Patent, commencing on page 


. Defendant’s Exhibit Buchanan Patent, commencing on page 


124 WILILIAM HAILES ET AL. VS. THE ALBANY STOVE CO. 


10th. Defendant’s Exhibit Hewes Patent, commencing 
582 on page 253. 


lith. Defendant’s Exhibit Schmedinghoff Patent, commencing 
on page 259. 
12th. Defendant’s Exhibit Hunt File Wrapper and Contents, com- 
mencing on page 263. 
ESEK COWEN, 
Solicitor for Defendant. 
A.J. TODD, 
Solicitor for Comp’t- & of Counsel. 
583 [Endorsed :] Supreme Court U. S. 1887. October term. 
No. 79. Wm. Hailes et al., app’ts, vs. The Albany Stove Co. 
Stipulation in regard to printing record. 
[Stamped :] Office Supreme Court U. S. Filed Sen. 24, 1887. 
James H. McKenney, clerk. 
Endorsed on cover: N. New York C.C. U.S: No.79. William 
Hailes, James Gray, and Charles Selkirk, appellants, vs. The Albany 
Stove Company. Filed October 9, 1884. 
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10th. Defendant’s Exhibit Hewes Patent, commencing 

O52. on page 255. 

Lith. Defendant’s Exhibit Schmedinghoff Patent, commencing 
on page 2059. 

12th. Defendant’s Exhibit Hunt rile Wrapper and Contents, com- 
mencing on page 265. 

ESEK COWEN, 
Solicitor for Defendant. 


A. J. TODD, 


Solicitor for Comp’t- & of Counsel. 


583 | Endorsed :] Supreme Court U. 8S. ISS7. October term. 
No. 79. Wm. Hailes ef al., app’ts, vs. The Albany Stove Co. 
Stipulation in regard to printing record. 
[Stamped :] Office Supreme Court U.S. 
James H. McKenney, clerk. 
[Endorsed on cover: N. New York C.C. U.S. No. 79. William 
Hailes, James Gray, and Charles Selkirk, appellants, vs. The Albany 
Stove Company. Filed October 9, 1854. 
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Muited States Supreme Court, 


OCTOBER TERM, 1887.—NO. 79. 


WILLIAM HAILES, JAMES Gray 
AND CHARLES SELKIRK, 
Appellants, { Appeal from the Circuit 
| Court for the Northern 
VS. District of New York. 


THE ALBANY STOVE COMPANY. 


BRIEF FOR THE APPELLANTS. 


Statement of the Issues. 


The bill of complaint is for an injunction and account 
of profits in the usual form, and charges that the defend- 
ant corporation has infringed upon certain Letters Patent 
granted to Louis Rathbone and William Hailes, November 
21, 1865, numbered 51,085. 

The charge of the infringement was limited to the first 
claim of the patent, which claim is as follows, namely: 


‘‘ Arranging a perforated fire-pot with a grate bottom 
within a circular stove, having provision for the admission 
of air below the point of suspension of said fire-pot, sub- 
stantially as described.” 
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The charge of infringement was denied by the answer 
filed in- the case, and at the hearing was urged, in view 
of the construction contended for by the defendant’s 
counsel of said first claim; but such construction of the 
claim was not accepted by the Court, as it decided the suit 
against appellants upon other grounds. 

The validity of said first claim was attacked by the set- 


ting up of certain prior patents, the most important of. 


which are the following: United States patent granted to 
Zebulon Hunt, No. 43,155, June 14, 1864; English patent 
granted to Robert Russell, No 113, January 13, 1857. 

A disclaimer was filed (Record, p. 115) during the 
progress of the suit which limited the scope of said 
first claim, so that the claim was saved, in view of the 
state of the art as presented in the proofs; the learned 
Court below held, however, that the disclaimer could not 
avail the appellants because the specification and claim 
to which the disclaimer was applied did not definitely dis- 
tinguish from the parts claimed without right the part 
which was the inventors and which was sought to be 
saved to them by the disclaimer; that it was converting a 
claim for one thing into a claim for something else, and 
amending the specification to effectuate the claim, such 
being the office of a reissue, and that there was nothing 
in the description or claim of complainants’ patent to indi- 
cate to the public that they were appropriating anything 
of which the patentees were the inventors. 

The above are substantially the objections to the dis- 
claimer as contained in the opinion of Judge Wallace 
(Record, pp. 115-117); and the bill of complaint was dis- 
missed. 

A stipulation was entered into between counsel limiting 
the patents exhibiting the ‘‘ state of the art” to those of 
Hunt and Russell above referred to (Record pp. 112-124). 
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Assignment of Errors. 


First.—The Circuit Court erred in holding that the dis- 
claimer cannot avail the appellants in this suit, and that 
their remedy was by reissue. 


SECOND.—The Circuit Court erred in holding that there 
was nothing in the description or claim of the appellants’ 
patent to indicate to the defendant or to the public that 
they were appropriating anything of which the patentees 
were the inventors. 


I. 
THE INVENTION OF RATHBONE AND HAILES. 


The specification annexed to the patent as issued (Rec., 
p. 77) is the same specification that was filed on the appli- 
cation for the patent (Rec., p. 102), except that the third 
and fourth claims of the latter specification are found to 
have been erased (Rec., p. 104). 

The language of the specification which should have 
been modified at the erasure of the last two claims so as 
to apply to but two--the first two claims—was left in its 
original condition at the grant of the patent. 

It would therefore appear that there were four different 
subject matters sought to be protected originally under 
said specification; and but one, namely, that which is the 
subject matter of the first claim is here sought to be sus- 
tained; and such will therefore only be considered. 


The specification says: 


‘“Such stoves (old form or ‘‘cylinder’’) have generally 
been constructed with a contracted outlet, and also with 
provision for admitting air above the fire. This we desire 
to obviate as we have found that a much more perfect 
combustion can be maintained by enlarging the outlet for 
the smoke and admitting air through the sides of a sus- 
pended fire pot at all points, and thus facilitating combus- 
tion by supplying oxygen to the burning coals beneath - 
the surface of the pot as will be hereinafter described.” 
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The fact is bunglingly expressed, but the inventors 
mean as follows by such language: 

That air has been heretofore used in stoves to consume 
the gases by passing it in at two points, namely, over the 
top of the fire surface in the combustion chamber, and 


also up through the grate of a fire pot. 


The inventors go on to show by the subsequent lan- 
guage of the specification taken in connection with the 
drawings of the patent just what they proposed to add to 
these two ways of introducing oxygen of the contained 
air into the fire pot of such (cylinder) stoves. And the 
complainants’ and defendant’s stoves are neither more nor 
less than cylinder stoves. 
_ They go on to say under the description of the stove by 

which they illustrate the invention: ‘‘ Within the body or 
central portion, C, of this stove is an annular flange, 8, 
the object of which is to support the fire pot, G', by receiv- 
ing upon it a flange, c, that is formed upon the upper edge 
of said pot as shown in figure 2.” 

‘* The fire pot is made of cast iron of a flaring form and 
of such diameter as to leave a free space, d, all around it 
when arranged within the stove. It extends from the en- 
larged fire chamber C, down into the ash chamber B, and 
it is made with vertical openings through its sides for the 
admission of air into the body of coal within it.” 

Then the inventors continue by describing means (pro- 
vision) for the admission of air below the point of suspen- 
sion of fire pot (Rec., fol. 250), so that the fire pot can be 
supplied with air through its vertical openings to the fuel 
within it. 


The claim covering the first subject matter of this 
specification is as follows: ‘ 

** First, —Arranging a perforated fire pot with a grate 
bottom within a circular stove, having provision for the 
admission of air below the point of suspension of said fire 
pot substantially as described.” 


The second subject matter of the specification is the an- 
nular horizontal register for providing air to the fire pot 
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below its point of suspension (Rec., p. 79), and as covered 
by the seeond claim of the patent. 

The third subject matter of the specification is for mak: 
ing the fire pot and its grate removable from the stove 
together. (See specification at fol. 249, Rec., p. 78.) 
‘* Another object of our invention is to construct an open 
circular fire pot which can be applied to or removed from 
the stove at pleasure, with a grate in its bottom, &c.” 

And this third subject matter forms the substance of and 
was covered by the erased third claim of the specification. 
(Rec., p. 104, for third claim.) 

The fourth subject matter is for arranging the stove 
eccentrically upon a circular base, and was covered by the 
erased fourth clatm. (Rec., p. 104.) 


The first claim is, therefore, for a particular construction 
of fire pot, suspended within a circular stove substantially 
as described, there being provision made for the admission 
of air to said fire pot below its point of suspension, so that 
such fire pot can perform its functions due to the changes 
made in its construction by the inventors. 


The fire pot is referred to in the specification by the 
letter G; and after explaining how it is to be supended 
from its upper flange within the draft and ash chamber, 
the inventors say: ‘‘ It is made with vertical openings 
‘* through its sides for the admission of air into the body 
‘‘ of coal within it.” (Rec., fol. 250.) 

How these vertical openings are made, and what they 
are, does not appear, except by recourse to the drawings; 
and to such drawings we are entitled to go to get ats con- 
struction if the specification does not detail ct but refers 
us to the drawings by letter for the purpose. 

On inspection of figures 2 and 5 we find a fire pot about 
one-half of the wall (the upper half) composing its depth 
being solid and about one-half (the lower half) containing 
‘* vertical openings.” 

These are the “‘ vertical openings ” of the claim, 

This is the perforated fire pot which is claimed in the 
first claim, and.it is a new construction in the art. 

This ‘‘ perforated fire pot,” as it is called in the first 
claim, is the thing invented, within the eye of the law, so 


far as said claim is concerned. The phraseology of the 
claim is not such as would be used by the patent attorneys 
of the present day; but on examining it carefully and 
comparing such claim with the state of the art, it will be 
found that this particular construction of fire pot is the 
change made by, and consequently the invention of, these 
patentees. 


The defendant is in error in asserting that the grate be- 
ing separate from the fire pot (instead of rigidly attached 
thereto by reason of the anti-clinker improvement) relieves 
it from the charge of infringement. The first claim is not 
limited to a rigidly attached grate so that both can be 
lifted out together, as the cancelled thzrd claim demon- 
strates. (See Rec., p. 104.) 

If such were the scope of the first claim as contended 
for by defendant’s counsel, he is brought face to face with 
the absurdity that the first and third claims are the same. 
The Patent Office then would, on the reference given to 
the third claim, have also refused a patent on the first 
claim. 


The only question of fact thatis here left for your 
Honors to examine intois: Whether such change is sub- 
stantial and involves invention ? 

On this point it is respectfully submitted there is no 
doubt. 

Let us examine the proofs respecting it. 


iT. 


THE CONSTRUCTION OF THE FINGERED FIRE POT, AS 
CLAIMED, IS A SUBSTANTIAL CHANGE AND GIVES NEW RE- 
SULTS. 

It is stated in the specification just preceding this claim 
as follows: 


**Our object is to maintain such an intense heat in the 
fire pot by the free supply of oxygen to the incandescent 
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coal therein all around this pot that there will be little or 
no smoke formed after the fire is started. In this way we 
obtain a more perfect combustion and are enabled to*burn 
soft coal and obtain the greatest heating effects therefrom.” 


Mr. Selkirk testifies: 


‘*] find in complainant’s stove, in the patent in suit, a 
fire pot of circular form and having flaring sides, which is 
described as being made of cast iron, with tts upper half 
or portion made solid, and tts lower half or portion grated 
or slotted; this form of construction I do not find in any 
of the stoves in defendant’s several exhibits mentioned in 
the question. This fire pot, termed in the patent ‘‘a per- 
forated fire pot,” 7s a new device, in view of the state of 
the art as shown by defendant’s exhibits in this case” 
(Rec., p. 54, fol. 126). 


Also: 


‘*In view of the state of the art, prior to November 21, 
1865, and from what is shown in the drawings described 
in the specification, I understand that the device called in 
the claim quoted, ‘‘a perforated fire pot,” to be a new de- 
vice. That is to say, a fire pot having such a form of con- 
struction as to make it new in view of the state of the art 
prior to the date of the patent. And with this new fire 
pot there is used in combination therewith a grate bot- 
tom and a circular stove in which the perforated 
fire pot is suspended, and draft openings located 
in the walls of the stove below the _ point of 
suspension of the fire pot. These four’ elements 
the perforated fire pot, the grate bottom, the circular stove 
in which the perforated fire pot is suspended, and the draft 
openings, co-operate together. to produce the different and 
better manner of combustion of the fuel, and the higher 
temperature of the escaping products of combustion, for 
operation with the several plates forming the walls of the 
stove, so that the stove is made to be much more efficient 
for warming apartments than one of smaller construction, 
and will be of better service than one or two sizes larger 
of the older form of construction.” 

‘‘ This different and better manner of combustion of the 


fuel, is stated in the patent, by the inventors, to be the ob- 
ject of their improvement; for they say in language as 
follows” : 


‘* Our object is to maintain such an intense heat 
** in the fire pot by the free supply of oxygen, to the 
‘* incandescent coal therein, all around the fire pot- 
‘* that there will be little or no smoke formed after 
** the fire is fully started.” 


‘* As carbonic oxide, when cooled, is smoke, and as the 
inventors have successfully provided means by which but 
little carbonic oxide would be produced from the fuel, 
while being burned, they have fully accomplished one of 
their objects as declared in the patent.” (Rec. pp. 57, 58.) 


‘“SoLtip” AND ‘*‘ BASKET” FIRE Pots. 


The solid is the old and most familiar form of fire pot. 
With reference to both kinds, Mr. Selkirk, complainant’s 
expert, testifies (Rec. p. 36, fol. 92): 


‘*In obedience to this natural law, when a fire pot is 
filled with burning fuel, and the draught force of the 
chimney is being exerted, and the intake of the air to the 
draught chamber is constant, and no passage way of the 
exit is provided except through the horizontal grate at the 
lower end of a solid fire pot, (as shown in Oriental Stove 
Complainants’ Exhibit 11,) the air passing upward through 
the horizontal grate, will enter into the body of the fuel 
and pass between the particles of the same to part with its 
oxygen, which oxygen will unite with the carbon and cause 
a combustion of the fuel. Wdzuth a solid fire pot and with 
a limited supply of arr, as can only be had with a simple 
horizontal grate,a rapid combustion of the fuel would 
only be had in the lower portion of the fire pot, while the 
combustion of the fuel, at the top, will be less rapid as the 
temperature of the products would be low.” 


With a perforated fire pot, (like the one shown in the 
patent in suit and in Complainants’ Exhibit 13, and with 
the fire pot in defendant’s stove, and in drawing Complain- 


9 


ants’ Exhibit 14,) the influence of the draft force of the 
chimney with an adequate intake of air to the draught 
chamber, will cause the air to have passage into the body 
of the fuel, through the openings in the horizontal grate, 
and also through the slots in the sides of the grated zone 
of the fire pot in both cases, as indicated by arrows in Ex- 
hibits 18 and 14. This passage of the air through the slots 
of the grated zones of the respective fire pots will be, in 
both cases, at points below the plane of the lower end of the 
solid web or upper zone of the fire pots, and through the 
body of the fuel enclosed about by this solid web or zone; 
and a far greater supply of air, to the fuel, will be had in 
the fire pots in complainants’ and defendant’s stoves, than 
can be had when only passing through openings in a hori- 
zontal grate at the bottom of a solid fire pot (as employed 
in an Oriental stove as illustrated in Complainants’ Ex- 
hibit 11). The combustion of the fuel in complainants and 
defendant’s fire pots, by reason of the greater supply of air 
to the fuel within, will be more rapid, and the products of 
combustion be of higher temperature from the use of those 
fire pots, than will be had with solid fire pots like that in 
the Orvental.”’ 

‘* With fire pots made grated in their sides from bottom 
to top, as shown in Defendant’s Exhibit Hunt patent, and 
also in Defendant’s Exhibits Magee and Russell’s (English) 
patents, a different operation of the air is had and different 
results produced; for when the draft force of the chimney 
is exerted and a sufficient intake of air to meet the demand 
of the draft force is supplied, a portion of the atr will 
enter the body of the fuel (if the fire pot be filled) and 
another portion of the air will pass directly into the com- 
bustion chamber through the upper ends of the slots between 
the gratings. With this partial passage of the air to the 
combustion chamber, the combustion of the fuel in the fire 
pot will be less rapid than would be the fuel in a solid fire 
pot supplied with air through a horizontal grate only; and 
also far less rapid than would be the combustion in a per- 
forated fire pot, in which the supply of air vs through the 
openings of the grate below and the slots in the grated 
zone, as shown in the stove in the patent in sutt and de- 
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fendant’s stove; while the temperature of the products of 
combustion will also be greatly reduced.” 

‘* After fuel has been burned for five to seven hours with 
ordinary rapidity, there will be an accumulation of ashes 
on the grate bottom of the fire pot, and to such an extent 
as to tend to retard or obstruct the passage of the air into 
the body of the fuel in the fire pot, though the draught 
force of chimney may be exerted the same as before such 
accumulation. This accumulation of ashes will operate to 
affect and greatly change the results from what would be, 
was the grate bottom clear of ashes, when solid fire pots 
(like that shown in the Oriental stove, Complainants’ Ex- 
hibit 11) and the Hunt fire pot (in Defendant’s Exhibit 
Hunt Patent, and Complainants’ Exhibit 15) are used; 
while the operations and results will not be materially 
changed when such accumulation of ashes is had in per- 
forated fire pots like that shown in the stove in the patent 
in suit and defendant’s stove Fort Orange and illustrated 
‘in Complainants’ Exhibits 14 and 15.” 

‘* When the accumulation of ashes, say two inches deep, 
ts had in a solid fire pot, only a small quantity of air will 
pass into the body of the fuel zn the fire pot; this wall cause 
a very low combustion and a low temperature of heat, so 
that the stove will be of little or no use for heating a room 
in cold weather. With a solid fire pot when permitted to 
run from say, ten at night until six o’clock in the morning, 
without removal of the ashes, the stove having such a fire 
pot, would be inefficient for maintaining a comfortable 
temperature of a room for that length of time in ordinary 
winter weather.” (Rec., p. 38, fol. 94.) 


Having special reference to the ‘‘ basket” or mn slotted 
fire pots, he says: 


‘© With the accumulation of ashes of two inches on the 
bottom grate of a fire pot like that shown in the stove ‘in 
Defendant’s Exhilit Hunt Patent, and in the drawing's 
Complainants’ Exhibit 15 (as I have indicated by red lines 
in that drawing, Exhibit 15), obeying the natural law 
governing the movement of currents, under the influence 
of the draft force of the chimney and the pressure of air 
in the room to the draft chamber and thence to the exit, 
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the air will not have passage upward through the ash zone 
above the grate, but will have passage through those por- 
tions of the slots between the grate bars which are highest 
in the sides of the pot, while but a small measure of 
the air thus passing through the slots will enter into 
the body of the fuel; the greater measure of air will 
pass through the upper ends of the slots almost directly 
tanto the combustion chamber, and cause a greater reduc- 
tion of the combustion and the products of the same, than 
would be had with a solid fire pot, as I have just stated, 
for thts reason:—the air passing over the top surface of 
the fuel in a Hunt fire pot would operate to cool the top 
surface of the fire, which cooling would not be had with 
the solid fire pot with no atr admitted over the same. A 
stove having a fire pot constructed either as the Hunt, 
Magee, or Russell fire pots, when run from evening until 
morning, say eight hours, would be but little, if any better 
than no stove in ordinarv winter weather, or a stove with 
no fire at the end of eight hours running without attend- 
ance, for the reason that but a small portion, if any, of 
the fuel would be in a state of combustion.” 

‘* In stoves having perforated fire pots, like that shown 
on the stove in the patent tn sutt, and in drawings, Com- 
plainants’ Exhibit 13, and in defendants’ stove Fort. 
Orange, ‘and drawings, Complainants’ Exhibit 14, thzs 
accumulation of two inches of ashes on the grate bottom, 
would not very materially change the operation or results 
from that had before such accumulation of ashes ts had; 
the reason for this is, that after the accumulation has 
been such as to produce the ash zone to the depth indicated: 
by red lines (in Exhibits 13 and 14), ample openings will 
yet remain in the sides of those fire pots below the solid 
web or zone of the same, through which the air would 
readily have passage into the body of the fuel within the 
fire pot; and air, in its-passage, would part with its oxy- 
gen, and the oxygen would unite with the carbon freed 
from the burning fuel, and cause a rapid combustion of 
the same, and a high temperature of products of combus- 
tion. This will result in highly heating the several outer 
plates of the stove against which they would impinge 
when passing towards the exit. Stoves having perforated 
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fire pots like that in the stove in the patent in suit may be 
run from evening until morning, or for eight hours or 
more without attendance, and be effective for comfortably 
warming apartments” (Rec., pp. 38, 39). 


Let us take the Hunt fire pot asa typeof this ‘‘ basket ” 
class of fire pots. Mr. Selkirk says: 


“TY would here state in explanation as to the different 
results had from the use of the Hunt fire pot and those 
from the fire pot in the stove in the patent in suit; to 
properly burn coal in stoves for heating purposes, so that 
high combustion of the fuel will be obtainable when de- 
sired, the air admitted and intended to contribute oxygen 
to the inflammable gases from the fuel, should be made to 
pass through such a depth of fuel (especially when hard 
‘ coal is used), as will cause the oxygen in the admitted air 
to thoroughly mix with the liberated carbon from the coal 
before its passage to the combustion chamber, so that zt 
will unite with the same in proportion of two of oxygen 
with one of carbon, and produce mainly (as largely as 
possible) carbonic acid. The fire pot in the patent in suit is, 
by reason of its form of construction, shown and described 
in that patent, a mechanical device, well adapted and cal- 
culated to give to both the fuel and the atr those conditions, 
and produce those operations, with both the liberated carbon 
and the air, for producing this high and rapid combustion 
of the fuel which will make the stove more effective for 
heating purposes. 

‘* However, zf the air (intended to contribute oxygen 
to the carbon as it is liberated from the fuel) zs per- 
mitted to escape directly, in a large measure, into 
the combustion chamber above the fire pot without being 
forced to first pass through a sufficient depth of fuel, the 
great volume of air will not part with its oxygen before 
entering the combustion chamber, the combustion of the 
fuel will be slow and the temperature of the gaseous pro- 
ducts will be greatly reduced ; and they will not be effec- 
tive for heating the several plates forming the outer 
walls of the stove to make them effective as radiators for 
warming a room. The fire pot in the Hunt stove, by 
reason of its form of construction shown and described 
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in the Hunt patent, zs calculated to give to the fuel and the 
angomng air these unfavorable conditions which Ihave just 
mentioned ; and the fuel will be burned with low combus- 
tvon, and the temperature of the products of combustion 
will be low and of little value for heating the plates com- 
prising the outer walls of the stove” (Rec., p. 33, fols. 
86-87). 
See drawings Complainants’ Exhibit 14, Fort 
Orange fire pot. 
Complainants’ Exhibit No. 13 (Hunt fire pot), 
and testimony in connection therewith 
(Rec., p. 36, fols. 91-92). 


He again says, referring to depth of solid part of Rath 
bone & Hailes fire pot, and which is elsewhere shown to 
be about one-half the whole depth of the fire pot (infring- 
ing fire pot is of substantially the same depth, Rec., p. 71, 
fol. 217): } 


‘** About that depth (34 inches), either a little more or a 
little less, according to the size of the coal, would be the 
depth best adapted in the manufacture of stoves to be used 
by the public generally. That is what I meant to be 
understood, and is my theory. Not, that because such a 
depth of solid portion of the fire pot forces the air to pass 
through the body of the fuel, but because air passing 
through such a depth of fuel (of the sizes I have mentioned) 
will produce a higher combustion and a higher tempera- 
ture of the products of combustion escaping from the top 
surface of the burning fuel, anu thereby make the stove 
more efficient for heating purposes in cold weather, as 
compared with the combustion of the fuel and tempera- 
ture of the products of combustion escaping from the 
top surface of the fuel where the fuel is held within a 
grated cylinder or basket ; and also as compared with the 
combustion of the upper layers of the fuel and the products 
of the same had from the use of solid fire pots of the depth 
they were usually made” (Rec., p. 70, fol. 215). 


The conclusion follows from all this testimony that zt zs 
a substantial change made, namely, a construction which 
has the effect not only to pass the air through the wall of 
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a fire pot, but to pass tt through in such a way that zt will 
first go through a considerable body of the incandescent 
fuel so as to get highly heated and enable the gases such 
as carbonic oxide, hydrogen and products of destructive 
distillation to be perfectly combusted by it. 

Also, so that by reason of tts construction no accumula- 
tion of ashes in the grate surface will prevent the passage 
of such air through the sides or wall of the fire pot to ac- 
complish said above referred to object. 


The defendant has attempted to show that an all grated 
or ‘‘ basket ” fire pot will operate as wellas the complain- 
ant’s, or ‘‘ Fort Orange.” 

Mr. Hagan says he tried both; and that he could not 
distinguish any difference between the two in the opera- 
tion of burning the fuel (Rec. p. 106, fol. 545). 

Mr. Hagan does not however tell us just how he fed these 
respective fire pots. No doubt if he built up the bed of 
coal in the combustion chamber to get the equivalent of a 
half solid fire pot, he might get an approximation to the 
result attained by the patentees’s fire pot, but as to the 
labor and care there was in doing this, he is as silent as it 
is possible to be. 

A conclusive answer to all this is: ‘‘ Why not use a 
‘“*basket” grate tf you can get such good effects without 
special care, effort and attention, and leave the inventors 
to enjoy what change they have made in the fire pot; and 
through which all the desired advantages of a good fire 
and quick and long continued combustion are attained 
without special care, effort or attention. 


Mr. Selkirk, (complainant’s expert) on the other hand, 
gives all the facts connected with the running of one of 
these ‘‘ baskets” grates, so called. (See Rec., p. 60, fols. 
136-139.) 

He conclusively establishes the utility of a fire pot con- 
taining a solid upper half and a slotted lower half. His. 
test, by adding a zone of heavy paper to the upper portion 
of the basket grate and the resulting revival of the fire, 
goes to prove that there is a substantial change wrought 
tn the construction of the fire pot as soon as either the 
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solid fire pot is slotted in tts lower half, or the ‘‘ basket’? 
fire pot ts constructed with a solid upper half. 

Mr. Keep corroborates Mr. Selkirk as to test of fire pots 
(Rec., p. 65, fol. 146 ; p. 68, fol. 212). 

We see ‘‘ basket ” grates zllustrated in patents, but they 
are not tn practical use. 

It is plausible to assert that such a mechanical device 
will accomplish a certain result, but a pertinent inquiry 
is, has it accomplished vt and ts 7t now accomplishing tt ? 

The new results by the use of the fingered fire pot of the 
Rathbone & Hailes and defendant’s stoves, are shown by 
the proofs to be: 7 

1. That the wpper portion of the body of the fuel zs 
burned under the best conditions, as in a shallow. solid 
fire pot (Selkirk, Rec., p. 33, fol. 85). 

2. That all the air admitted within the sides of the fire 
pot well be made to pass through the fuel and be utilezed 
to effect the perfect combustion of the fuel (Rec. ,fols. 85, 86). 

3. That a sufficient and liberal supply of air will be ad- 
mitted to the burning fuel in the fire pot when a large ac- 
cumulation of ashes ts on the grate surface (Rec., p. 38,39). 


RnR, 
THE DISCLAIMER. 

After the taking of proofs a disclaimer was filed to so 
much of the first claim as would include, broadly, perfora- 
tions or openings in the sides of a suspended fire pot, and 
limiting such claim to—‘‘ A fire pot suspended from its 
upper edge with substantially the upper half of its sides 
made solid and substantially the lower half of its sides 
containing perforations or openings.” 

This disclaimer has been properly filed under the statute. 

Silsby v. Foote, 20 How., ¥9&. 378. 


All doubt, therefore, as to the foregoing being the 
proper construction of the first claim, is thereby set at rest. 

The examination into the evidence respecting the al- 
leged anticipating structures is also greatly simplified by 
reason of this disclaimer. 

It is not unreasonable delay not to file a disclaimer of a 
bad claim until it has been held bad by the Court, but it 
will deprive plaintiff of his costs. 

Burdett v. Estey, 15 Blatch., 349. 
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Time of unreasonable delay in filing a disclaimer begins 
when knowledge that claim is bad comes home to the 
patentee. 

Singer v. Walmsley, 1 Fish Pat. Cas., 588. 
See also O’ Reilly v. Morse, 15 How., 62; Seymour v. 
McCormick, 19 How., 96; S. C., 3 Blatch., 
209; Potter v. Whitney, 3 Fish, 77; S. C., 
Lowell, 87. 


IV. 


Hunt Patent—A ‘‘ BASKET” FIRE Por. 


This patent contains what is called a ‘‘ basket” fire 
pot. 

The curved bars composing the basket form extend 
from the bottom to top of the fire pot; all terminating at 
top in a narrow band necessary to connect the bars at 
such point, and at the bottom in another narrow band. 


The Hunt specification reads thus: 


‘The fire pot P is made of cast iron bars or strips, 
. * arranged either in funnel or basket form (see figure 2) 
** bound together by a rim of cast tron at top, all converg- 
‘ing or terminating in a band or rim at bottom—the 
** whole being cast together.” 
Rec., p. 99, fol. 453. 


Mr. Selkirk, comparing this Hunt stove with that shown 
in complainant’s patent, says: 


‘‘The fire pot in complainant’s stove is materially differ- 
ent in the character of its construction, being composed of 
a solid zone of cast metal, extending from the top edge of 
the fire pot downward to a distance nearly to one-half of 
the vertical depth of the pot, and of a lower zone or por- 
tion composed of a series of alternate bars and slots, the 
bars made in solid connection with the solid web of the 
upper zone of the pot. The specification referring to the 
fire pot in Rathbone-Hailes patent (Complainant’s Exhibit 
1) says in language as follows: ” 


Figure 5 is a side view of the same (referring to the 
fire pot) * * * 
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The fire pot is made of cast iron, of a flaring form and 
of such diameter as to leave a free space d all around it 
when arranged within the stove. It extends from the 
enlarged fire chamber, C, down into the ash chamber, B, 
and it is made with vertical openings through its sides 
for the admission of air into the body of the coal with- 
an tt. 


‘* From this description, taken in connection with the 
drawings (showing the fire pot in Figures 2 and 5), it will 
be readily understood, that in its character as a device for 
holding coal to be burned, and for compelling the air to 
pass into the body of the coal within, it is a different 
device from that shown and described in the Hunt patent, 
which device is described as being made of cast iron bars 
or strips bound together above by a rim of cast tron and 
terminating below in a rim or band at the bottom; in this 
form of construction, the bars, thus held at their tops and 
bottoms, are made to hold the fuel, while the slots between 
the bars, also extending from the bottom to the top, are 
calculated tv admit air in only a limited measure into the 
body of the fuel within, whzle the greater measure of air 
will readily enter directly into the combustion chamber 
through the upper end port®ns of the slots.” (Rec. p. 31, 
fol. 83.) 


He further says, referring to the defect in the principle 
upon which such fire pots as thoce contained in the Hunt, 
Russell and Magee stoves are constructed: 

‘In stoves, as generally constructed these two direc- 
tions may be either directly into the fire pot and through 
the interstices between the particles of fuel within the 
same (as through the fire pot of the stove in the patent in 
suit), until the oxygen has separated in whole or in part 
from the air, to pass onward and upward as constituent 
parts of carbonic acid, or carbonic oxide, or both, mixed 
with nitrogen, to the exit; or, more or less directly to the 
combustion chamber without entering into and passing 
through the body of fuel, as in the direction first de- 
scribed. This latter direction of passage of the air may be 
had through openings, seams, or spaces between the upper 
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end of the fire pot and outer wall of the stove, or be had 
through the upper end portions of the slots of grated fire 
pots constructed as shown in Defendant’s Exhibits, Magee, 
Russell and Hunt Patents.” (Rec., p. 34, fol. 88.) 


“© When the direction of passage of air ts had through 
openings, seams or spaces between the upper end of the 
fire pot and the wall of the stove, the atr so passing will be 
diverted from passage through the body of the fuel tn the 
fire pot, and will readily pass trto the combustion chamber 
and over the top surface of the fire. This will effect a reduc- 
tion of both the combustion of the fuel and the temperature 
of the products passing therefrom. But when the passage 
of air is into the body of the fuel in the fire pot at a point 
several inches below the top of the fire pot (the fire pot 
being full, or nearly full, of coal) the air will be made to 


enter in between the particles of burning fuel and pass up 


through the same and part with its oxygen, which will 
unite with the carbon liberated from the coal and produce 
a rapid combustion of the same, and increase the tempera- 
ture of the products, which will highly heat the plates 
against which they move in their passage towards the exit, 
and thereby make the stove most effective for heating 
apartments” (Rec., p. 35, fol90). 


See Complainants’ Exhibit 15 to effect that air would 
pass into the combustion chamber in the Hunt stove, tra- 
versing little or no fuel; the perforations or openings 
operating virtually the same as do the damper openings 
shown in the Oriental stove, Complainants’ Exhibit 11, to 
retard the combustion of fuel in the fire pot, and lowering 
the temperature of the products passing from the top of 
the same (Rec., p, 36, fols, 91-92). 


See comparison made between Hunt fire pot, Exhibit 15, 
Complainant’s Exhibit 13, and Defendant’s Exhibit 14, fire 
pots heretofore cited (Rec., pp. 38-39). 


This contrasting of the respective fire pots by Mr. Selkirk 
is borne out by the description in the Hunt specification 
of what this Hunt construction of fire pot is; and proves 
that it is substantially unlike the complainants’ fire pot. 
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‘My improvement consists in constructing the fire pot 
of curved slats or bars so as to exhibit, with the aid of a 
double tier of mica plates, as much of the fire, or nearly so, 
as an open grate” (Rec., p. 98, fol. 452). 


See also description as to how it (fire pot) is to be con- 
structed, before cited at fol. 452, p. 99. e 


It is also stated at fol. 454, p. 100, that both the ‘‘ grate 
and fire pot are fo operate as a grate.” 

Because the fire pot was entirely open or of ‘‘ basket” 
form, it' was found necessary, in order to preserve the 
brightness of the contained fire, to shield it from the cold 
air by a special arrangement or surrounding hopper, s, s, 
(see claim, Rec., p. 101). 


The slight depth, added to the fire pot depth, due to the 
width of the shoulder or projection on the inside of the 
stove on which the flange of the fire pot rests (which is 
purely accidental and of little value) does not give the 
benefits and advantages in use which are found in com- 
plainant’s fire pot. | 

A rim at top of fire pot, thick enough for the purpose 
of holding together the bars, plus a ledge on which it rests, 
may give occasional and partial approximate results, pro- 
vided the fire pot is always kept brim-full of coal. 

The construction of fire pot as limited by complainant’s 
first claim and disclaimer is not there, however, and con- 
sequently but the partial results of complainant’s inven- 
tion attained at occasional times. 


It is therefore submitted that the Hunt patent does not 
anticipate the Rathbone and Hailes construction or inven- 
tion, as secured by the first claim and limited by the dis- 
claimer. 
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Vv. 
Russ—ELL PATENtT—A ‘‘ BASKET” FIRE Pot. 


This is virtually the Hunt stove again; and all that has 
been said respecting the Hunt construction not being the 
Rafhbone and Hailes construction of the fire pot equally 
applies to this (Russell) stove. | 

It is only necessary to consider the nearest approach to 
complainant’s patent. 

One modification in this (English) patent refers to, but 
nowhere else in the patent is a suspended fire pot spoken 
of; and really all the illustrations, as well as this modifi- 
cation does not show more than what has already been dis- 
cussed with reference to the Hunt patent. 


Mr. Selkirk thus disposes of it: 


‘* Russell, however, describes a modification which may 
be made, by which the fire dish may be suspended instead 
of supported, as shown, for he says in his specification as 
follows: 


‘**Ynstead of making the fire dzshes to turn on a pivot, 
as previously described, I sometimes hang them by a pro- 
jection or flange formed on the upper ring of fire dish, A, 
which flange rests upon a corresponding projection on the 
inside of the casing, as shown in dotted lines at k, k, Fig- 
ures 1 and 2.’ 

‘*It is plain to me that when this modification of man- 
ner of supporting the fire dish in the Russell patent is re- 
sorted to, it would not produce a grate bottom in lieu of 
the solid central base portion connected with the lower 
ends of the grate bars of the fire dish, nor produce a fire 
pot which would have a solid upper portion or zone 
adapted tu inclose closely around the upper half or body 
of the fuel in the fire dish.” 

‘*It is also evident to me that in this modification of a 
suspended grated fire dish, the air (or a large portion 
of the air), passing from the chamber surrounding the fire 
dish, would pass through the upper end portions of the 
slots directly into the combustion chamber above the fire 
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pot, without any great measure of air entering into the 
body of the fuel, while in the stove in the patent in suit 
and infringing stove Fort Orange, the air passing from 
the draught chamber in each case would enter into the 
sides of the body of the fuel, at points below the upper 
half of the body of the fuel, and have diverse directions of 
passage through the interstices between the particles of 
fuel in- the upper half in the body of the same” (Rec., p. 


30 &8, fol. 80). 


Vi. 


CONSTRUCTION OF THE STATUTE, AND THAT THE DIS- 
CLAIMER WAS FILED UNDER SECTION 4917 AND NOT UNDER 
SECTION 4922 AS THE LEARNED COURT BELOW SUPPOSED. 


The question on which this case finally turned was 
whether the complainants ought not to have proceeded by 
reissue of the letters patent to correct the fault of the speci- 
fication instead of by the filing of a disclaimer, and for the 
supposed reason that there is not a specification by which 
the public can definitely distinguish what is new and be- 
longs to the patentees from what does not really belong to 
them although claimed. 

This question was not argued or discussed by counsel at 
the final hearing. 


Sec. 4917. Whenever through inadvertence, accident or 
mistake, and without any fraudulent or deceptive inten- 
tion, a patentee has claimed more than that of which he 
was the original or first nventor or discoverer, his patent 
shall be valid for all that part which is truly and justly his — 
own, provided the same is a material or substantial part 
of the thing patented; and any such patentee, his heirs or 
assigns, whether of the whole or any sectional interest 
therein, may, on payment of the fee required by law, 
make disclaimer of such parts of the thing patented as he 
shall not choose to claim or to hold by virtue of the patent or 
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assignment, stating therein the extent of his interest in 
such patent. Such disclaimer shall be in writing, at- 
tested by one or more witnesses, and recorded in the 
Patent Office; and it shall thereafter be considered as part 
of the original specification to the extent of the interest 
possessed by the claimant and by those claiming under 
him after the record thereof. But no such disclaimer 
shallfect any action pending at the time of its being 
filed, except so far as may relate to the question of un- 
reasonable neglect or delay in filing it. 


SEC. 4922. Whenever through inadvertence, accident or 
mistake, and without any willful default or intent to de- 
fraud or mislead the public, a patentee has, in his specifi- 
cation, claimed to be the original or first tuventor or dis- 
coverer of any material or substantial part of the thing 
patented, of which he was not the original and _ first 
inventor or discoverer, every such patentee, his executors, 
administrators and assigns, whether of the whole or any 
sectional interest in the patent, may maintain a sutt at 
law or tn equity, fot the infringement of any part thereof 
which was bona fide his own, if it is a material and sub- 
stantial part of the thing patented, and definitely distin- 
guishable from the paris claimed without right, not- 
withstanding the specifications may embrace more than 
that of which the patentee was the first inventor or dis- 
coverer. But in every such case in which a judgment or 
decree shall be rendered for the plaintiff no costs shall be 
recovered unless the proper disclaimer has been entered at 
the Patent Office before the commencement of the suit. 
But no patentee shall be entitled to the benefits of this 
section if he bas unreasonably neglected or delayed to 
enter a disclaimer, 


These sections of the Revised Statutes are the same as 
sections T and 9 of the Act of ISsyt, 


Neither section of this statute is completely paralleled by 
the English statute (5 and 6, Will, IV., c. 83); but there is 
a sufficiently close resemblance to justify one in referring 
to the English decisions in order to determine the scope of 
a disclaimer under either section. 
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The English statute is therefore given below for con- 
venience of reference when citing English cases. 


5 and 6 Will. IV., c. 83. 


AN AcT TO AMEND THE LAW TOUCHING LETTERS PATENT 
FOR INVENTIONS: 


‘‘Whereas, it is expedient to make certain additions to, 
and alterations in the present law touching letters patent 
for inventions, as well as for the better protection of pat- 
entees in the rights intended to be secured by such letters 
patent, as for the more ample benefit of the public from 
the same; Be it enacted by the King’s Most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Par- 
lament assembled, and by the authority of the same: That 
any person who, as grantee, assignee, or otherwise, hath 
obtained, or shall hereafter obtain letters patent, for the 
sole making, exercising, vending, or using of any inven- 
tion, may, if he think fit, enter with the Clerk of the Pat- 
ents of England, Scotland, or Ireland, respectively, as the 
case may be, having first obtained leave of his Majesty’s 
Attorney-general or Solicitor-general, in case of an Hnglish 
patent, or the Lord Advocate or Solicitor-general of Scof- 
land in the case of a Scotch patent, or of his Majesty’s At- 
torney- general or Solicitor-general for Zreland in the case 
of an Jrish patent, certified by his fiat and signature, @ 
disclaimer of any part of either the title of the tnvention 
or the specification, stating the reason for such disclaimer, 
or may, With such leave as aforesaid, enter a memorandum 
of any alteration tn the said title or specification, not bering 
such discladmer or such alteration as shall extend the ex- 
elusive right qrunted by the said letters patent: and such 
disclaimer or memorandum of alteration, being filed with 
the said Clerk of the Patents, and enrolled with the speci- 
fication, shall be deemed and taken to be part of such let- 
ters patent or such specification in all courts whatever; 
Provided always, that any person may enter a caveat, In 
like manner as caveats are now used to be entered, against 
such disclaimer or alteration, which caveat, being so en- 
tered, shall give the party entering the same a right to 
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have notice of the application being heard by the Attorney- 
general or Solicitor-general or Lord Advocate respectively: | 
Provided also that no such disclaimer or alteration shall be | 
receivable in evidence in any action or suit (save and ex- | 
cept in any proceeding by sc7re faczas) pending at the 
time when such disclaimer or alteration was enrolled, but 
in every such action or suit the origimal vtle and specifica. 
tion alone shall be given mM evidence, and deemed and 
taken to de the Hee and specication of the Mvenvion For 
Which TRE kGROS Patent Pave Bee oF hal] Aare Gea 
iad,  Pyownkad eho. Baad oe shall de Rawal Rey eke Ag 
Ranken heneneal oa Sokeaiows geared ay Lond Advewat de 
RORS Samu SED Mag. Le reqawe Fhe party applying fox 
fhe saure §O adverdise Dies disclammer or alleration bm such 
mrammer as fo such Attorney-general or Solicitor-genera- 
ox Lord Advocate shall seem right, and shall, if he se re 
. quire such advertisement, certify in his fiat that the same 
has been duly made.” 


Here is the disclaimer in this case: 


To the Commissioner of Patents - 
Your petitioners, William Hailes, James Gray and 
Charles Selkirk, citizens of the United States, and all re- | 
siding at Albany, in the State of New York, represent 
that in the matter of certain improvements in coal stoves, 
for which letters patent of the United States, No. 51,085 
were granted Lewis Rathbone and William Hailes, on the 
21st day of November, 1865, they are the sole owners by 
virtue of the following assignments, namely: William 
Hailes to James Gray, September 2¢th, 1879, recoided 
September 29th, 1879, Liber R 24, p. 107; Lewis Rathbone 
‘to Rathbone, Sard & Co., July 6, 1880, recorded February 
ot | 14, 1881, Liber L 26, p. 91; Rathbone, Sard & Co. to 
a James Gray and Alexander Selkirk, October 17, 1880, re- 
corded February 14, 1881, Liber L 26, p. 93; Alexander 
Selkirk to Charles Selkirk, February 12, 1881, recorded 
February 14, 1881, Liber L 26, p. 96; James Gray to 
William Hailes, February 12, 1881, recorded February 
14, 1881, Liber L 26, p. 95; and that they have 
reason to believe that, through inadvertence, accident or 
mistake, the specification and claims of said letters patent 
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are too broad, including that of which said patentees were 
not the first inventors. Your petitioners, therefore, here- 
by enter their disclaimer to so much of the first claim 
as covers perforations or openings in the sides of a 
suspended fire-pot extending throughout the entire depth 
of sides, and limiting such perforations or openings to 
substantially the lower half of the fire-pot; the material or 
substantial part of the thing patented in and by said claim 
wot herehy discladmed being as Follows: 


A Rae pad wagpendad Pram Shs appr eae WHR Saba 
Waly Ue wpe half eo? Nx wiles prado sald, aad sadaiiar 
pally ike Dawes Daal? Qf bis sabes CORRERROY PEEL ONATRORT QU 


OPERAS. 


Enidently there are twe sections under which a dis- 
claimer can be made in this country: 


First.— Under Section 4917, where the claim ts too 
broad; that is to say, in the language of the section, where 
the patentee ‘thas claimed more than that of which he 
was the original and first inventor or discoverer.” 


Seconp.—Under section 4922, where a patentee ‘‘has in 
his specification clazmed to be the original and first in- 
ventor or discoverer of any material or substantial part of 
the thing patented;” and it goes on to state that he *‘ may 
maintain a suit at law or in equity for the infringement 
of any part thereof which was bona fide his own, if it is 
a material and substantial part of the thing patented and 
definitely distinguishable from the parts claimed without 
right.” 


It will be perceived from the phraseology of the dis- 
claimer in this case that it follows and was filed under 
section 4917; and is that kind of a disclaimer which is re- 
quired when the claim is too broad, or in the exact langu- 
age of section 4917 ‘‘ has claimed more than that of which 
he was the original or first inventor;” the only proviso at. 
tached to the section permitting a disclaimer for such a 
cause being as follows: ‘‘ His patent shall be valid for all 
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“that part which is truly and justly his own, provided 
‘** the same 7s a material or substantial part of the thing 
‘* patented.” 


In the other section (4922) permission is given to dis- 
claim everything and anything, provided what is dis- 
claimed is.a material and substantial part of the thing 
patented, and further provided that what is left and pro- 
posed to be maintained by suit at law or in equity ‘‘7zs a 
substantial and material part of the thing patented;” and 
further provided, that what is left zs definetely distinguish- 
able from the parts claimed without right. 


That such is the proper construction of section 7 of the 
Act of March 3, 1837 (now section 4917 of the Revised 
Statutes), is seen from several decisions. . 

‘*Section 7 of the Act of March 3, 1837, provides that 
where the specification is broader than the invention, the 
patentee, his administrators, executors and assigns may 
disclaim such parts as are not claimed under the patent, 
stating therein the extent of his interest in such patent.” 

Brooks et al. vs. Jenkins et al., 3 McLean, 
432. 


In the case of a disclaimer of a broad claim, the Court 
said: 

‘*TI].—The disclaimer indorsed on the back of the patent 
was properly rejected when offered in evidenee by the de- 
fendants for want of proof that it had been executed by 
the patentee; and besides, if it had been admitted, the 
Court would have been bound to give to it the full effect of 
a disclaimer under section 7 of the Act of March 3, 1887, 5 
U. S. Statutes at Large, 193.” (Foote vs. Silsby, 1 Blatch., 
445). 


Mr. Justice Blatchford remarked in Tuck v. Bramhill, 3 
Blatch., 95: ‘‘The Supreme Court sustained such dis- 
claimer as a good disclaimer under section 7 of the Act of 
1887.” (14 How., 218, 221). 
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It is respectfully submitted that if the disclaimer in this 
suit is kept within its proper section no confusion will 
arise; and it clearly cannot have any objection urged 
against it, such as that the matter not disclaimed was not 
definitely distinguishable from the parts claimed without 
right, ‘*‘ because this proviso has reference to other kinds 
of disclaimers than that where the claim is too broad or 
where the patentee has by his claim merely claimed too 
much-—-more than that of which he was the inventor, &c.” 


Were it a case of two distinct claims in one patent 
which were sought to be separated by a disclaimer. with 
considerable confusion existing in the specification as to 
whether the two inventions could be separated so as to 
disclaim one and discern from said _ specification what 
manner of invention was left after disclaimer, then it 
would come under section 4922; and the additional proviso 
would be operative, requiring ‘* the part left to be definetely 
distinguishable from the parts claimed without right.” 


Other illustrations might be given where the disclaimer 
would fall under section 4922, such as double or alterna- 
tive claims with one of the inventions not perfectly dis- 
cernable by the specifications and drawings, and such in- 
choate subject matter sought to be held after such a dis- 
claimer of what was clear and specific. 


This is seen from the following extract from an Ameri- 
can case: 


‘*In other words the patentee may in such a case take 
out a valid patent for the combination, and also include 
therein a right to each distinct improvement severally 


contained in the same machine. Such was the doctrine 


maintained by this Court in Wyeth vs. Stone (1 Story, R., 
273); and it stands confirmed by the obvious intent of the 
9th section of the Patent Act of 1837, ch. 45, which gives 
to the patentee a right of action for a piratical use of any 
of his invented improvements, which is distinctly stated 
in his patent, although he may, by mistake, accident or 
inadvertence, have claimed others in- hts specification of 
which he was not the inventor.” 

Pitis vs. Whitman, 2 Story, 609. 
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Also, Justice said: 


‘** Now, the first claim of this patent does not come with- 
tn the category of the ninth section. It ts not for ‘a mat- 
ertal and substantial part of the thing distinguishable 
from other parts;> but it is the case embraced in the 
seventh section, where the claim is void because it is too 
broad.” 

Stlsby v. Foote, 20 How., 378, 


This is also well illustrated by some of the English 
cases: 


** According to this view, the invention in the disclaimer 
was not in the original specification. The patentee, under 
color of disclaiming, introduces a new invention. Sucha 
disclaimer is in effect an attempt to turn a specification for 
an impracticable generality into a grant for a specific pro- 
cess which is comprised within the generality in one sense, 
but could not be discovered to be there without going 
through the same course of experiment which led to the 
discovery of the specific process in the disclaimer.” 

“Tn Queen vs. Mill, 20 L. J. C. P., 16, the claim was for 
many distinct parts; four related to pens and pen-holders; 
the rest to pencils and pencil cases; the disclaimer was of 
the four distinct parts relating to pens and pen-holders; 
and it was held that the patent was valid under the dis- 
claimer for the remaining parts, being distinct practicable 
inventions clearly specitied in the original specitication, so 
that they might be put in practice from thence alone, and 
the disclaimer merely severed the objectionable paris.” 

““In Seed vs. Higgins, $ Ellis & B., 755, the original 


specification was for all applications of centrifugal force 


to flyers, so as to produce pressure on the bobbin thread. 
The diagram showed a new machine as an example of such 
application of centrifugal force at the upper part of the 
jlyer, where it was more beneficial than in any other part. 
It was afterwards found that the application of centrifugal 
force at the lower part of the flyer was old, and the plain- 
teff disclaamed every application except that represented in 
the diagram. It was held that the patent became valid 
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thereby for the machine so represented in the diagram, 
which was new and useful, and could be made therefrom.” 
‘* We distinguish these two cases from the present, be- 
cause In each a beneficial practical invention was originally 
specified. Here, we think that cannot be truly said of the 
plaintiff's original specification, and therefore the plaintiffs 
claim under this disclaimer is not supported.” 
Rawilston v. Smith, 9 C. BLN. S., 147. 


Same case on appeal. 

WIGHTMAN, J., now delivered the judgment of the 
Court. 

‘*The invention as described in the original specification 
consists in the use of rollers having ‘any design grooved, 
fluted, engraved, milled or otherwise indented upon them;” 
but it appears from the statements in the disclaimer that 
the effect desired can only be produced by the use of a cer- 
tain species of roller not particularly described in the 
specification, namely, a roller having circular grooves, &c., 
round their surfaces. And all other rollers are expressly 
disclaimed.” 


But if the other rollers disclaimed will not succeed, and 
the special rollers are alone effectual, then the true inven- 
tion resides entirely in the process described in the dis- 
claimer; and the original specitication does not deserive ar 
even suggest the form of roller in which that invention 
consists, And this is by the disclaimer to extend the right 
granted by the patent. 

The patentee who made and described the invention 
which is found in the specification appears not to have 
conceived the invention mentioned tn the disclaimer ; for 
had he not found out, or if he had, he did not give to the 
public the necessary elements of the process which is alone 
effectual as in the disclaimer set forth. And we concur 
in the opinion expressed by the Court of Common Pleas, 
that ‘‘such a disclaimer is in effect an attempt to turn a 
specification for an impracticable generality intoa grant for 
a specific process which is comprised within the generality 
in one sense, but could not be discovered to be there with- 
out going through the same course of experiments which 
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led to the discovery of the specific process in the dis- 
claimer.’’ On this point, therefore, the judgment must be 
confirmed. 

Ralston vs. Smith, 11 C. B. N. S., 474. 


(N. B.—There were no drawings tu this English patent.) 


Such a case would clearly be within section 4922; and 
be a bad disclaimer thereunder because the part left after 
disclaiming, although it might be considered, generally, a 
material and substantial part of the thing patented, 2¢ was 
not, however, definitely distinguishable from the parts 
claimed without right. 


The following is an English case where the patent was 
saved from this objection merely by the drawings: 


‘* Having that intention, in order to comply with the 
terms on which the patent was granted, of specifying and 
describing how the work was to be performed, he attaches 
to his specification drawings showing one way of applying 
the principle to a roving machine having a flyer. And he 
adds: ‘I would here remark that I do not intend to con- 
fine myself to this particular method; but I claim as my 
invention the application of the law or principal of centrif- 
ugal force to the particular or special purpose above set 
forth; that is, to flyers used in machinery or apparatus 
for preparing slubbing and roving cotton and other fibrous 
materials, for the purpose of producing a hard and evenly 
compressed bobbin.’ That is, he sets out one mode of 
application, yet he wishes to state that his patent consists 
in applying the principle in any way. Then, seeing that 
this claim is not good, either as comprehending something 
not new, or as not explaining sufficiently so general a 
claim, he enters a disclaimer. Now he is entitled to with- 
draw so much of his original claim as would leave only an 
application of the particular method. Jt comes, therefore, 
to this, that he claims simply what was in his drawing.” 

Higgins vs. Seed, 8 E. & B. Q. B., 773, 4. 


(VN. B.—This case was saved because it had drawings 
showing the specfiic thing left after disclaimer.) 
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It is true another view has been taken of the operation 
of these two sections. That is to say making the first 
(sec. 4917 or sec. 7) apply to cases where the disclaimer is 
filed during the progress of the suit; and the second (sec. 
4922 or sec. 9) apply to cases where the suit is brought 
only after disclaimer is filed; and this is probably the 
reason why in Silsby vs. Foote the United States Supreme 
Court (20 How., 378) put the disclaimer into the 9th Sec- 
tion (now Sec. 4922 of Rev. Stat.), although the dissenting 
opinion, in that same case, of Justice Grier tenaciously 
clings to the views of himself, Justice Curtis and Justice 
McLean, in prior cases (3 McLean, 482) heretofore referred 
to. 


This other view had the support of Justice Story: 


‘* Now, it seems to me that, upon the true construction 
of this statute, the disclaimer mentioned in the seventh sec- 
tion must be interpreted to apply solely to suits pending 
when the disclaimer ts filed in the Patent Office; and the 
disclaimer mentioned in the ninth section to apply solely 
to sutts brought after the disclaimer is filed. In this way, 
the provisions harmonize with each other; upon any other 
construction they would seem, to some extent, to clash 
with each other so far as the legal effect and operation of 
the disclaimer is concerned.” 

Wyeth vs. Stone, 1 Story, 273. 


Such other view, however, will support the complain- 
ants’ position in this case, as thezr disclaimer was filed 
pending the sutt and comes under section 7; and the dis- 
claimer is thus brought by the honorable Court under that 
Section, which does not contain the words ‘‘ and definitely 
distinguishable from the parts claimed without right.” 


In Tuck v. Bramhill, 6 Blatch., 96, Justice Blatchford 
took a somewhat different view of Sec. 7; but in the main 
he agreed with Justice Story. 
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ASSUMING, HOWEVER, THAT THE DISCLAIMER IN THE 
PRESENT SUIT WAS FILED UNDER SECTION 4922, Rev. STAT. 
(SEC. 9TH OF THE ACT OF 1837), OR THAT BY REASON OF ITS 
FILING THE PATENTEES HAVE A REMEDY ONLY UNDER SAID 
SECTION, STILL IT MEETS ALL THE REQUIREMENTS OF SAID 
SECTION. 


It isconceded by the learned Court below in this case: 
‘Where there is a single claim, but a specification by 
which the public can definitely distinguish what is new 
and belongs to the patentee, and what does not really be- 
long to him although he had claimed it, that a disclaimer 
will right the patentee’s mistake.” 


Now we have just such a case here. 


Annexed to the complainants’ specification are drawings 
‘‘making part of this specification ” as stated therein. 

The fire-pot in Figures 2 and 5 of these drawings is re- 
ferred to in said specification as ‘‘the fire-pot G.” There 
is added the following language: ‘‘It is made with vertica] 
openings through its sides for admission of air into the 
body of coal within it.” 

In the preamble, where it is stated, ‘‘and admitting air 
through the sides of a suspended fire-pot at all points,” 7t 
does not mean at any more points than as shown capable 
of admitting it in said drawings, figures 2 and 5, and in 
the description of said pot when it is referred to by the 
letter ‘‘G” in such description. So, the reference in last 
paragraph of the specification where it is stated that air 
is admitted ‘‘all around this pot,” means just as far as it 
can be admitted by the pot G, stated in the specification 
and delineated in the drawings annexed thereto. Now, 
no ‘‘ basket grate,” or ‘‘all grated fire-pot,” so-called, is 
shown anywhere in said drawings. 

But the trouble is when we come to the claim: That we 
find so broad that it might be held to include an “all per- 
forated ” fire-pot, instead of one perforated as shown in 
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the drawings, and pointed out in the specification by the 
‘‘ letter G” on such drawings; for the claim says ‘‘ a per- 
forated fire-pot.” 

The trouble is really not with the drawings or specifica- 
tion (which latter clearly point out and refer to the pot G, 
and nothing else so far as a pot element is concerned), but 
with the broad language of the claim, and that alone. 

It is ‘‘arranging,” &c., &c., ‘‘ substantially as described ” 
within a circular stove, what? Why, ‘‘a perforated fire- 
pot.” 

- This could be taken to include any perforated fire-pot, 
since the specification, which while describing one form 
and illustrating by drawings one form, does not limit the 
patent to that one form ; it cannot therefore well be held 
that the claim covers the specific form so described and so 
pointed out by drawings, because such claim says a per- 
forated fire-pot, meaning any perforated fire-pot. 


Now, could there be a more proper case for disclaimer 
under either the 7th or 9th sections (section 4917 or 4922, 
Rev. Stat.), however these sections may be construed? 


After all, on/y the broad language of the claim is affected - 
by the disclaimer; and what is left, after so disclaiming, 
is perfectly consistent with both description and draw- 
ings. 

Assuming, however, that some of the language of the 
specification made it appear that something else than the 
fire-pot G was intended to be claimed, unquestionably it 
must be conceded that a basket grate is not there speczfi- 
cally described. But assuming as would appear by the 
learned counsel’s argument, on behalf of the defendant, 
that it is hinted at by the language ‘‘ that air is to be ad- 
mitted through the sides of a suspended fire-pot aé all 
points,” do not the drawings show what construction of 
fire-pot the inventors refer toas illustrating the application 
of their envention, and do they not distinguish wt by a let- 
ter (G)? . 

Then is there not, in all common sense, described in the 
specification a subject matter (the construction of pot 
shown in the drawings) definitely distinguishable from 
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all else, and so that on a disclaimer of what is found to be 
old the claim can be limited to such subject matter? 


In the case of Earle v. Sawyer, 4 Mason, 1, Justice Story 
said : , 

‘‘This is an explicit description,—to annex drawings 
where the nature of the case admits of them with written 
references; and when so annexed they become part of the 
written description required by the act. They may be in- 
dispensable to distinguis’ the thing patented from other 
things before known. Surely, then, the act could not in- 
tend studiously to exclude them as part of the written de- 
scription. That would be to require the end and deny the 
means.” 


In Curtis on Patents, it is stated : 


(Sec. 262) ‘‘ In the case of machinery, the statute directs 
the patentee to accompany his specification with a draw- 
ing or drawings, and written references, where the nature 
of the case admits of drawings. The object of annexed 
drawings ts both to distinguish the thing patented from 
other things known before, and to explain the mode of con- 


- structing the subject of the patent. Jt has been settled 


that the drawings constitute a part of the specification, 
when annexed thereto, and may be used to explain or help 
out the otherwise imperfect, description in the specifica- 
tion. So that it is not necessary that description should 
be wholly in writing, but it may be partly in writing, and 
partly in the drawing ; and if by a comparison of the words 
and the drawings the one will explain the other sufficiently 
to enable a skillful mechanic to perform the work, and to 
show what is the invention claimed, the specification will 
be sufficient.” 

Citing Earle vs. Sawyer, 4 Mass., 1, 9; Bloxam vs. 
Elsee, 11 Car. and P., 558. Brunton vs. Hawkes, 4 B. & 
Ald., 540; Swift vs. Whisen, 3 Fish Pat C., 343. 

Curtis on Patents, 4th Ed., 315. 


It is therefore inconsistent in Judge Wallace to intimate 
that drawings cannot serve to ‘‘ definitely distinguish” the 
invention in one instance (¢.e., where a question of dis- 
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claimer is involved), in the face of such authorities that 
they are so recognized in other instances. 


JUSTICE CLIFFORD reasoned it out in this wise: 


‘He states that he has invented a new and improved 
mode of supplying and supporting a second or extra top- 
sail yard by means of a truss to the cap of the lower mast 
head, and also a crane or brace to the heel of the top-mast- 
top or trestle-trees to the lower mast, and he refers to the 
accompanying drawings as containing a full and exact 
description of the invention ; and it is difficult to see what 
more is needed to render the description complete, unam- 
biguous and sufficient for all practical purposes. Had he 
stopped there the objection could not prevail, but he pro- 
ceeds and states that his invention consists in applying an 
extra yard to any top-sail, and supporting it upon the cap 
of the lower mast-head by a truss and crane as ‘ herein- 
after described,’ so that the upper top-sail yard may be 
lowered down in close proximity to the said extra yard. 
Satisfactory explanations are also given as to the construc- 
tion of the top-sail and as to the mode in which the 
improvement operates, and the same is somewhat minutely 
compared with the old mode, for the purpose of showing 
the utility and superiority of the improvement over what 
existed before, and reference is again made, in that part 
of the specifications, to the drawings as explanatory of 
the mode of operating the described improvement. 2. 
Specific directions are then given to enable others skilled 
in the art to make and use the invention, and the patentee 
then proceeds to describe with minuteness its construction 
and operation. Governed by that description, and azded 
by the drawings to which reference is made for every in- 
gredient of the invention, it seems to the Court even that 
mechanics who have never seen salt water would be able 
to construct and use the improvement. Reproduction of 
that part of the specification in this connection ts un- 
necessary, as the description is plain and easy to be 
understood without any explanation except what is derived 
from the drawings.” : 
Howes vs. Nute, 4 Fisher’s Pat. Cas., 265-6. 
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In several English cases the invention has been limited 
to what is described in the drawing only. 


WILLEs, J. ‘‘ Then, as to the words, ‘as herein des- 
cribed,’ they are properly inserted, for they were in the 
third claiming clause, and that being struck out their in- 
sertion in the middle only makes the specification the same 
as before; and I think their effect is, as has been so ably 
expressed by my Lord Chief Justice, to limit the invention 
claimed to the holding and moving the fabric at once, an 
the way described in the drawings ; and I think there is 
no evidence that that had been previously done.” 


MONTAGUE SMITH, J. ‘‘ The question ts whether the 
platntiff’s claim ts too wide. I think it is sufficiently con- 
fined to the instrument for both holding and moving the 
fabric, which is described, used in the way described, and 
to other similar instruments used in a similar way. , The 
whole scheme of the specification as altered by the dis- 
claimer, seems consistent with this: He disavows all claim 
to the parts of the machine first described, and then pro- 
ceeds at once to the description of the instrument ‘g.’ The 
words ‘as herein described’ are put after the words ‘the 
instrument ‘ g,’ and not after the word ‘arranging,’ and 
then there is a subsequent description of another similar 
instrument. If this be the true construction, I think the 
patent had not been anticipated.” 

Thomas vs. Welch, 1 Law Rep. C. P., 202. 


Mr. Justice Blatchford so construed a patent in Schnei- 
der uv. Lovell, 10 Fed. Rep., 666; but it was found that 
neither complainant nor defendant so made their lamp 
shades, and only for the latter reason was the bill dismissed. 


Thus we see that drawings may be used to make the in- 
vention distinguishable from other things improperly de- 
scribed in the specification (4 Mason, 1); and that with a 
general specification only, drawings can be referred to, to 
limit the invention (4 Fish, P. C., 265). 


It was also held in Washburn v. Gould (2 Story, 122), 
that ‘‘drawings are to be treated as a part of the written 
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specification, and may be referred to, to show the nature, 
character and extent of the claim as well as to “es a 
part of the specification.” 


This, then (drawings), 7s a source to which the public can 
look in order to definitely distinguish what is new and be- 
longs to the patentee. 


But it may be said as to the written part, that the lan- 
guage of the specification does not limit it. 


The answer is, if it did, then there would not be any 
need of a disclaimer in this case. 


But Azken v. Dolan, 3 Fish, 20", is analogous to com- 
plainant’s case so far as language of the specification and 
claim is concerned. There the specification in its written 
statements was general; spring needles; no distinguishing 
feature to limit the new from the old, but by letter (as in 
this case); and a claim covering a needle (broadly) as in 
this case; and also drawings showing a special construction 
of needle, as in this case is shown the special construction 
of fire-pot. The disclaimer was upheld. 


Here is a brief extract: 


‘II. But when the actual invention is thus referred to 
this improvement alone, the claim in the specification is 
too broad. It states that the invention consists in the ap- 
plication of the latch or tongue in connection with the 
hook of the needle, sweeping freely back and forth upon 
the center pin. The general operation of a latch needle 1s 
described, without any specific restriction to the form 
represented in the drawings.” ‘Then follow the words, 
‘¢What I claim as my invention is the application of a 
latch or tongue applied to the hook of the needle, and oper- 
ated as herein described.” 

% % * * * % # % 

‘ By a proper disclaimer of the invention of latch needles 
without any such curvature, the patent would, however, 
be sustainable for the actual improvement. The complain- 
ant purposes through his counsel to disclaim any construc- 
tion of a latch needle which has not a swell or its equiva- 
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lent substantially as shown in the drawings, and, to 
repeat in the words of the original specification, 
that what he claims as the invention of the patentee 
is the application of the latch or tongue, etc., oper- 
ated as therein described. The effect of such a dis- 
claimer will be to deprive the complainant of all right to 
recover costs in the present suit. Buta Court of Equity 
sometimes considers that which might and ought to be 
done as having already been done. There may, therefore, 
be a decree for a perpetual injunction, each party to pay 
his own costs without any actual previous disclaimer of 
record in the Patent Office. According to the decision of the 
Supreme Court in O’Reilly vs. Morse, 15 How.,121, it might 
perhaps be supposed that I should go further, and, before 
any actual disclaimer decree an account, or order an issue 
quantum damnificatus. But I do not think that a Court 
whose decision is liable to a revision upon appeal should 
in such a case make any decree beyond the perpetual in- 
junction without an actual disclaimer previously recorded 
in the Patent Office. In the present stage of the case, 
therefore, | can do no more than award the injunction 
with leave to disclaim, and afterward to move for such 
further order for an account, etc., as may be deemed 
proper. Whether an injunction shall be thus awarded 
depends upon the decision of the third question.” 
Aiken vs. Dolan, 3 Fisher’s Pat. Cas., 206. 


That the specification alone in the above cited case did 
not definitely distinguish the speczfic construction of 
needle is also evident from the language of the Court in 
the same case, as follows: 


‘*But upon this part of the case, I was, during the 
second argument, very desirous to learn whether, before 
Hibbert’s patent, spring needles had been made with such 
a bulge or curvature. They are now sometimes made 
with it, and if this had occurred before the patent, I was 
not quite certain whether it might not, perhaps, with 
reference to the phraseology of the specification, have some 
legal operation upon the effect of the complainant’s pro- 
posed disclaimer. It now appears that spring needles 
were, of old, made with a lateral or outward bulge; but 
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wt has not appeared that they ever had a bulge or swell 
upward. The inquiry, therefore, does not arise; and this 
part of the case depends upon the question of infringe- 
ment alone. Upon this question the argument for the 
defendant cannot be sustained.” 

Atken vs. Dolan, 3 Fisher, 209. 


It has also been held, that because a specification is not 
in such full, clear and exact terms as to distinguish the 
same from all other things before known, &c., &c., it will 
not defeat the patent unless the concealment is proved to 
have been made for the purpose of deceiving the public. 


In Whittemore v. Cutter, the Court said: 

‘* Another objection is to the direction respecting the 
specification. It was as follows: ‘ That if the jury should 
be satisfied that the specification and drawings filed by 
the patentee in the office of the Secretary of State were 
not made in such full, clear and exact terms and manner 
as to distinguish the same from all other things before 
known, and to enable any person skilled in the art or 
science of which it is a branch, or with which itis most 
nearly connected, to make and use the same, this would 
not be sufficient to defeat the right of plaintiffs to recovery 
in this action, unless the jury were also satisfied that the 
specification and drawings were thus materially defective 
and obscure by design, and the concealment made for the 
purpose of deceiving the public. In this respect our law 
differed from the law of England. 

Whittemore vs. Cutter 1 Gall., 478. 


By the common law the patent was invalid if any mate- 
rial (or distinguishable) feature to the construction of the 
thing invented was omitted or concealed in the specifi- 


cation. 


See in support of this : 


‘¢Tt is not necessary, however, that the specification 
should contain an expianation level with the capacities of 
every person, which would, perhaps, be impossible; buf, 
in the language of the Act, it should be expressed in such 
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full, clear and exact terms that a person skilled in the art 
or science of which it is a branch would be enabled to con- 
struct the patented invention, By the common law, ef any- 
thing material to the construction of the thing invented be 
omitted or concealed tn the specification, or more be tn- 
serted or added than ts necessary to produce the required 
effect, the patent is void. The doctrine of the common law 
our patent act has-—whether wisely, admits of very serious 
doubts—materially altered; for it does not avoid the pa- 
tent an such case, unless the ‘ concealment or addition shall 
fully appear to have been made for the purpose of decewv- 
eny the public,’ Sec. 6. Yet certainly the public may be as 
seriously injured by a materially defective specification 
resulting from mere accident as if it resulted from a fraud- 
ulent design. Our law, however, is as I have stated.” 
Lowell vs. Lewis, 1 Mason, 182. 


Hence it would not be proper to give the disclaimer 
statute a rigid interpretation, or one which restricts its 
scope; that zs, consider the disclaimer with reference to 
the specfication alone, ignoring the drawings, assuming that 
they are inconsistent with each other, when the law is so 
benign to inventors as not to invalidate their patents 
when the actual invention is not distinguishable (Whitte- 
more vs. Cutter, supra) from what was known before, 
unless fraud existed on their part. 


Vill. 


THE INVENTORS ARE NOT DEBARRED FROM THE REMEDY OF 
DISCLAIMER UNDER THESE SECTIONS BECAUSE THEY CAN 
AVAIL THEMSELVES OF A REISSUE TO CORRECT THE ERROR. 


It is conceded that were the inventors seeking to broaden 
the scope of their envention, they would be obliged to seek 
the remedy of rezssue. | 


To so reform the specification as to cover another inven- 
tion than what was originally patented, cannot be done, in 
judgment of law, either by reissue or disclaimer. 
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But it does not follow that what may be lawfully done 
by reissue cannot also be accomplished by a disclaimer. 

Curtis, after referring to remedy by reissue, distinctly 
says that specifications may also be amended by another 
process, that of filing a disclaimer. (Sec. 286, 4th Ed. 
Curtis on Pat., 365.) 

They are concurrent remedies in a case like the present 
one. 

See also Brooks vs. Jenkins (3 McLean, 432), above cited, 
to effect that where the specification is broader than the 
anvention, the patentee may disclaim. 


A liberal construction is to be given tothe statute as the 
law is remedial, not penal, as stated in O’Reilly vs. Morse, 
15 How., 62: 


‘*The law which requires and permits him to disclaim 
is not penal but remedial. It is intended for the protec- 
tion of the patentee as well as the public, and ought not, 
therefore, to receive aconstruction that would restrict its 
operation within narrower limits than tts words fairly 1m- 
port. It provides: ‘ That when any patentee shall have in 
his specification claimed to be the first and original in- 
ventor or discoverer of anv material or substantial part of 
the thing patented, of which he was not the first and 
original inventor, and shall have no legal or just claim to 
the same, he must disclaam, in order to protect so much of 
the claim as ts legally patented.” 

‘‘Whether, therefore, the patent is illegal in part because 
he claims more than he has sufficiently described, or more 
than he invented, he must, an etther case, disclaim, in 
order to save the portion to which he ts entitled; and he is 
allowed to do so when the error was committed by mis- 
take.” 

‘‘ A different construction would be unjust to the public as 
well as to the patentee, and defeat the manzfest object of 
the law, and produce the very evil against which tt in- 
tended to guard.” 

Had a mistake been made in the statement of the effect 
of a certain element, ar mode of operation, the office of a 
reissue is made apparent. See Schillinger v. Gunther, 


15 Blachf., 308. 
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‘*A correction of a mistake as to the statement of the 
effect of laying the pavement in sections without interpos- 
ing anything in the joint, is the office of a reissue and not 
of a disclaimer.” 


rx. 


THE PATENTEES HAVE NOT ‘‘ REFORMED THE SPECIFICA- 
TION’ OR ‘‘ ALTERED THE DESCRIPTION OF THE INVENTION” AS 
MATTER OF LAW. THEY HAVE NOT, EITHER, ‘‘ CONVERTED A 
CLAIM FOR ONE THING INTO A CLAIM FOR SOMETHING ELSE,” 
AND THEN ‘‘ AMENDED THE DESCRIPTION TO EFFECTUATE 
SUCH A CLAIM.” 

When we consider that drawings are part of a specifica- 
tion, and that by them the specification may be explained 
and construed, it is evident that the drawings containing 
this fingered fire-pot are a part of the present specification. 
The conclusion irresistibly follows from this that the 
claim could not only be cut down to be made consistent 
therewith either by disclaimer or reissue, but that the 
Court might be appealed to for a liberal construction of 
the claim in the light of the drawings, so as to restrict the 
perforated pot to the construction shown in such drawings 
and thus save the patent, taking into consideration the 
state of the art, namely, the Hunt fire-pot or ‘‘ basket” 
grate. 

Now, tf the drawings can be thus read into the specifica- 
tion, at cannot be said that the specification is reformed 
or the wnvention changed because by disclaimer the claim 


as limited to the form of device or combination of devices, 
‘shown in the drawings. 


Now if the fingered fire-pot of the claim is restricted to 
the drawing form (drawings being a part of the specifica. 
tion), can zt be said that itis changing a claim for one 
thing into a claim for something else, unless itis that 
making a broad claim into a narrow one, is the doing of 
such. 
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' Now, nowhere ts, by this disclaimer, the description of 
the specification amended to give effect to a limited claim; 
except it can be held that a declaration as to the claim so 
that it shall point to and be co-extensive with the struc- 
ture shown in the drawings (as matter of law part of the 
specification), is the doing of such. : 

There was everything in the specification considering 
the drawings (which form part thereof as matter of law), 
to endicate to both the defendants and the public that they 
were appropriating something which was new with the in- 
‘ ventors,-—well knowing that the Hunt form was old, and 
in fact never put into use; and in the drawings they saw 
a new form—“‘‘ fingered fire pot ”—and which they appro- 
priated after the inventors had exhibited it in said draw- 
ings, but not before. Instead of ‘‘ laboring in anew field of 
invention,” or even in the Hunt field, they came over into 
the invéntors’ ‘‘close,” bringing with them nothing of 
their own, and made use of the identical structure seen in 
the inventors’ drawings pointed out by the letter G of the 
specification. | 

On looking at all the facts, it would be a travesty on 
justice to say that the defendants have dispensed with 
something shown in the appellants’ patent, and is employ- 
ing what the inventors never thought of. 

The drawings of the precise fingered fire-pot (to which 
the disclaimer limits the first claim) unquestionably could be 
considered as one form of the invention, or, to say the 
least, one modification of zt. With this drawing of the 
fingered fire-pot staring them in the face every time the 
defendants looked at the patent, it was natural for them 
to desire to adopt just that form or modification of the in- 
vention. 

Certainly, under such circumstances the learned Court 
below is not justified by its closing conclusion in the opin- 
ion that the defendants ‘‘ had a right to suppose that they 
were laboring in a new field of invention.” — 

Much less can it be justified in view of this picture of 
the invention which the defendants have substantially 
copied in their stove instead of following a form different 
from it (like Hunt or Russell), in saying ‘‘there was 
nothing in the description or claim to indicate to the de- 
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fendants, or to the public, that they were appropriating 
anything of which the patentees were the inventors,” the 
drawings being in judgment of law a part of the 
description. 

Equity ought not to permit the drawings of the device 
to which the disclaimer limits the claim to be thus severed 
from the description and virtually cut out of patent, more 
particularly when the infringers have seized on to sub- 
stantially that form instead of a form that was open to 
their use in expired patents. 

A Court of Equity errs in supposing that, ‘under such 
circumstances, the defendants are laboring at all ina ‘‘new 
field.” 

In conclusion it is respectfully submitted that the decree 
of the Circuit Court ought to be reversed. 


ANDREW J. TODD, 
Of Counsel for the Appellants. 
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For the information of the learned Court the old stat- 
utes of disclaimer are here given, as the earlier adjudicated 
cases have reference to them. 


**SEc. 7. And be wt further enacted, That, whenever 
any patentee shall have, through inadvertence, accident, 
or mistake, made his specification of claim too broad, 
claiming more than that of which he was the original. or 
first inventor, some material and substantial part of the 
thing patented being truly and justly his own, any such 
patentee, his administrators, executors and assigns, whether 
of the whole or of a sectional interest therein, may make 
disclaimer of such parts of the thing patented as the dis- 
claimant shall not claim to hold by virtue of the patent or 
assignment, stating therein the extent of his interest in 
such patent; which disclaimer shall be in writing, attested 
by one or more witnesses, and recorded in the Patent Of- 
fice, on payment by the person disclaiming, in manner as 
other patent duties are required by law to be paid, of the 
sum of ten dollars. And such disclaimer shall thereafter 
be taken and considered as part of the original specifica- 
tion, to the extent ofthe interest which shall be possessed 
in the patent or right secured thereby, by the disclaimant, 
and by Hrose Clalning by or under Aina, subsequent to the 
yecord Ghereof Bat wo such dischaimer shall affect any 
webion Pending at Ere are of Ths Deke Mad, encapt so far 
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tifteenth section of the act ta which ths & aklitional te 
the contrary notwithstanding, That, whenever by mistake, 
accident, or madvertence, and without any wilfal default 
or intent to defraud or mislead the public, any patentee 
shall have in his specification claimed tobe the original and 
first inventor or discoverer of any material or substantial 
part of the thing patented, of which he was not the first 
and original inventor, and shall have no legal or just right 
to.claim the same, in every such case the patent shall be 
deemed good and valid for so much of the invention or dis- 
covery as shall be truly and bona fide his own; Provided, 
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It. shall .be. a material and substantial part of. the thing 
patented, and be definitely distinguishable from the other 
parts so claimed. without right as aforesaid. And every 
such patentee, his executors, administrators, and assigns, 
whether of the whole or of.a sectional interest therein, 
shall be entitled to maintain a suit at law or in equity on 
such patent for any infringement of such part of the in- 
vention or discovery as shall be bona fide his own as afore- 
said, notwithstanding the specification may embrace more 
than he shall have any legal right toclaim. But, in every 
such case in which a judgment or verdict shall be rendered 
for the plaintiff, he shall not be. entitled to recover costs 
against the defendant, unless he shall have entered at the 
Patent Office, prior to the commencement of the suit, a 
disclaimer of all that part of the thing patented which was 
so claimed without right. Provided, however, That no 
person bringing any such suit shall be entitled to the bene- 
fits of the provisions contained in this section, who shall 
have unreasonably neglected or delayed to enter at the 
Patent Office a disclaimer as aforesaid.” 


Under sections 4917 and 4922, R. S., a disclaimer can be 
filed either before or after suit brought. But if filed after 
suit brought, under sec. 4922, the disclaimant loses costs. 
He does not under sec. 4917. If filed after suit brought, 
under sec. 4917, the question of costs is not an element, 
the penalty being, for so filing it, ‘‘ that no such disclaimer 
shall affect any action pending at the time of tts being filed 
except so far as may relate to the question of unreasonable 
neglect or delay in filing it.” 

As a disclaimer can, therefore, be filed ezther before or 
after suit brought, under either section, some other reason 
should be discovered for using either one or the other of 
these statutes when disclaiming. 

The language insec. 4917, ‘‘ has claimed more,” etc., and 
the language in section 4922, ‘‘has in his specification 
claimed,” etc., rather leads to the conclusion expressed in 
many adjudicated cases, that sec. 4917 is used when the 
claim is foo broad (sec. 7, Act 1837, ‘‘ made his specifica- 
tion of claim too broad”), and sec. 4922, when there are 
different claims and, consequently, different inventions 


described in the specification. See language at commence- 
ment of section 4922, ‘‘has in his specification claimed;” 
(Sec. 9, Act of 1837, ‘“‘shall have in his specification 
claimed,” etc.) B , 

This is evidently the reason why the language, “‘ defi- 
nitely distinguishable,” etc., is placed in sec. 4922, and not 
in sec. 4917. 
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UNITED STATES SUPREME COURT. 


IN HQUIT Y. 


WILLIAM HAILES, JAMES GRAY AND CHARLES 
SELKIRK, APPELLANTS. 


against 


THE ALBANY STOVE COMPANY, ResponpeEnt. 


This is an appeal from a judgment of the Circuit Court of 
the Northern District of New York, dismissing the complaint, 
in an action in equity, brought by the complainants as assignees 
of Lewis Rathbone and William Hailes, for an alleged 
infringement of letters patent, granted on the 21st day of 


November, 1865, for an improvement in coal heating stoves. 
In their answer the defendants denied the validity of the 
patent, and set forth certain anticipations thereof, and also 
denied any infringement. 


THE SPECIFICATION AND CLAIM OF THE COMPLAINANTS’ 
PATENT. 


The specification commences with the declaration that the 


applicants have invented ‘‘a new and improved CIRCULAR 


Stove” (The capitals are those of the inventors), and 
proceeds to state that ‘‘ the invention relates to certain novel 
‘‘improvements in that class of stoves which are Known as 
“ cannon or circular stoves, in consequence of their consisting 
‘‘of one cylinder or cannon without flues or separated fire 
‘““chambers.”’ It is then stated that ‘‘such stoves have 
‘* generally been constructed with a contracted outlet, and also 
“with provisions for admitting air above the fire.”’ 

The inventors then say that they desire to obviate the 
necessity of admitting air above the fire and give this reason : 
We have found that a much more ‘‘ perfect combustion can 
“be maintained by enlarging the outlet for the smoke and 
‘“‘ admitting air through the sides of a suspended fire-pot at 


“Ql points, and facilitating combustion by supplying oxygen 
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‘‘to the burning coals, beneath the surface of the fire-pot, as 

‘* will be hereinafter described.’’ The inventors then describe, 

among other devices, the body or ‘‘ cannon ”’ of the stove, as 

follows: ‘* Above this cylinder B is the body of the stove 

‘‘that forms the fire chamber C, which terminates at its 

‘upper end in a flaring outlet Chamber D, through which the 

‘* products of combustion that are unconsumed, escape into - 
‘*the smoke pipe (a).”’ 

It is clearly this ‘“ flaring outlet’’ thus described, that is 
meant by “ enJarging the outlet for the smoke”’ in the prior 
part of the specification. The inventor then describes his fire- 
pot, so constructed that it is suspended by a flange at its top 
in the ash pit of the stove. He describes it as made of cast 
iron of a flaring form ‘‘ with vertical openings through its - 
‘sides for the admission of air into the body of coal within 
it.’ How numerous or ext ensive the openings shall be seems 
to be left entirely to the discretion of the maker. There are 
two indications which might serve for a guide to the intention 
of the patentees, but unfortunately they do not agree. The 
drawing shows a fire-pot, the upper part of which is solid for 
about two-fifths of its ‘‘ vertical height.’’ But in the prior 
part of the specification the patentees say that they had 
found it desirable to admit the air to the fire-pot ‘‘ at all 
points.’’. It may fairly be inferred that the patentees laid no 
stress on the point, and that whether the fire-pot was wholly 
or partially grated was considered a matter of indifference. 

The patentees also say: ‘‘Our object is to maintain such 
‘Can intense heat in the fire-pot by the free supply of oxygen 
‘Sto the invandescent coal therein all around this jire-pot, 
‘*that there will be little or no smoke formed after the fire is a 
‘fully started.” 


The claims are as follows: 


‘‘ Wirst. Arranging a perforated fire-pot with a grate 
‘‘ bottom, within a circular stove, having provision for the 
‘Cadmission of air below the point of suspension of said fire- 
‘* pot, substantially as described.”’ 


“ Second. The combination of an annular horizontal reg- 
‘ister with a suspended fire-pot which has perforated siles, 
‘S substantially as described.”’ 
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It will be seen that each claim is for a ‘‘ perforated fire-pot,”’ 
or a ‘‘fire-pot which has perforated sides.’? Nothing is said 
in the claim, or in the specifications, indicating that the 
patentees intended to limit themselves to a fire-pot, only a 
part of whose sides was perforated. The phrases “ perforated 
fire-pot’’ or ‘‘fire-pot with perforated sides’? mean on their 
face any perforated fire-pot, and there is no language in the 
patent which declares or implies that anything different is 
meant. 


Upon the face of the patent, then, and without any reference 
to the prior state of the art, we find that the first claim is for 
a perforated fire-pot, with a grate bottom, suspended in the 
ash-pit or draft chamber of a circular stove, which, according 
to the definition of the patentees themselves, is ‘‘a stove con- 
sisting of only one cylinder or cannon,’’ through which the 
smoke and heated air can pass without obstruction. It will 
be seen that though the patentees speak of an ‘‘ enlarged 
outlet’ as an essential part of their invention, and carefully 
describe it, they do not mention it in their claim. It is fair 
to presume, therefore, that they did not mean to confine 
themselves to a stove with an enlarged outlet, but by limiting 
themselves in terms toa ‘‘circular stove’’ itis plain that they 
intended their improvement to apply only to a stove in which 
the enlarged outlet could be used at the discretion of the 
manufacturer. 


PrIoR STATE OF THE ART. 


The construction above suggested becomes a matter of cer- 
tainty when we examine the state of the art at the time of 
this alleged invention. 

To illustrate the prior state of the art, the defendant put 
in evidence the English patent of Robert Russell, dated Jan- 
uary 13, 1857, a copy of which will be found upon page 93 of 
the record. | 

The patent shows two separate devices, one of a tapering 
fire-pot or basket having grated sides, but without a grate at 
the bottom. ‘‘ Another modification consists in constructing 
‘‘ the fire-basket with perforated sides all around it by means 
‘Sof tubes.”? The patentee adds that ‘“‘solid bars may be 
‘‘ used instead of tubes,’’ and, again, ‘‘instead of making the 
“fire dishes to turn on a pivot as previously described, I 
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‘¢sometimes hang them by a projection or flange formed upon 
‘“‘the upper flange of a fire-dish, which flange rests upon a 
“corresponding projection on the inside of the casing.”’ 
When the latter modification is used the inventor provides 
for a grated bottom to the fire-dish in the following language : 
(Page 96.) ‘‘The lower ring (7) may be formed in one piece 
‘with the bottom of the fire-basket and may be made solid 
‘‘or with apertures. * * * Apertures may be formed 
‘‘in the plate (7) to correspond to similar holes in the bottom 
‘‘of the fire-basket so as to regulate the admission of air to 
** the fuel.”’ 

It will be seen, therefore, that the Russe]l stove contains 
all the elements of the first claim of the complainant’s patent, 
the perforated fire-pot with a grate bottom, suspended by a 
flange from the body of the stove, projecting into an ash pit 
or draft chamber, having provision for the admission of air 
below the point of suspension of the fire-pot. The only differ- 
ence is that the device of Russell is not placed in a circular 
stove as defined in the patent of Rathbone & Hailes, the 
Russell stove being composed of two cylinders, one of which 
forms the coal magazine or reservoir. (See testimony of 
Mr. Hagan, page 88 question 34.) 

The only substantial difference which the defendant’s expert, 
Mr. Selkirk, pretends to find between the Russell stove and 
the Rathbone & Hailes patent is that the fire-pot of the former 
is grated nearly to the top, while that of the latter is grated 
for something more than half of its vertical height. 

The defendant also put in evidence letters patent to Zebulon 
Hunt, which will be found at page 97. The patent shows a 
grated fire-pot of a flaring form, suspended within the draft 
chamber of the stove, and provided with a grated bottom, the 
fire-pot suspended in precisely the same manner as in the 
patent in suit, and the ash-pit is provided with means for the 
admission of air below the point of suspension of the fire-pot. 
(See the evidence of Mr. Hagan, page 89, question 35.) 

Thus the Hunt patent contains all the elements mentioned 
in the first claim of the Rathbone & Hailes patent except that 
the Hunt stove, like the Russell, isa magazine stove and not a 
‘circular or cannon stove,’’ as defined by the specifications 
of the patent in suit. 
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SCOPE OF THE COMPLAINANTS’ PATENT. 


Having thus examined the state of the art prior to the appli- 
cation of the complainant’s, it is now in order toask what the 
invention, if any, really was. 

Grated fire-pots or vertical grates with horizontal grates at 
the bottom placed in the draft chambers of stoves, so that the 
air from the draft chamber could directly reach the sides of 
the fuel in the fire-pot, were in common use at the time of the 
alleged invention. Fire pots of a flaring form, with ‘‘ perfora- 
ted’’ or grated sides suspended in the draft chamber of a dase 
burning or magazine stove by a flange at the top, which rested 
on another flange at the point of connection between the draft 
chamber and the body of the stove, were old, as will be seen 
by an examination of the Russell and Hunt patents. Keep- 
ing these prior constructions in mind, let us again look at the 
first claim of the complainant’s patent. 

‘‘ Arranging a perforated fire-pot with a grate bottom within 
‘‘a circular stove, having provision for the admission of air 
‘* below the point of suspension of said fire-pot substantially 
‘* as described.”’ 3 

The elements of the combination or ‘‘arrangement”’ ar 
these. 1st. A perforated fire-pot with a grate bottom; 2d. A 
draft chamber in which the fire-pot is suspended; 3d. The © 
combustion chamber or cylinder of @ circular stove from 
which the fire-pot is suspended. 

Taking the Hunt patent as representing the state of the art 
at the time of the supposed invention of Rathbone & Hailes, 
what was there in that invention which can lay any possible 
claim to novelty ? Not a perforated fire-pot. Hunt has that. 
Not a perforated fire-pot with a grate bottom. Hunt has 
that too. Nota perforated fire pot with grate bottom, sus- 
pended by a flange, in a draft chamber, having provision for 
the admission of air below the point of suspension of the fire- 
pot, for Hunt shows all that as well. There remains but a 
single distinction between the Hunt device and that of Rath- 
bone & Hailes, upon which a patent could possibly be founded, 
and all the circumstances show that it was upon this distinc- 
tion that the patent was allowed by the office. The file 
wrapper and contents of the Rathbone & Hailes patent were 
put in evidence by the defendants. (Page 101.) The applica- 
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tion, as originally drawn, contained a third claim, reading 
as follows: 


‘* Third. A perforated fire-pot which is constructed with a 
‘* flange around its upper edge, and a grate in its lower end, 
‘* substantially in the manner described.’ (Fol. 1204.) This 
claim was rejected by an office-letter that appears on page 104 
of defendant’s record in the following language: 

‘‘The third claim in your application for patent for circular 
‘*stove, has been anticipated in the patent of Z. Hunt, June 
*¢14, 1884, for coal stove.’’ 

And on the same page will be found a letter of the patentees 
acquiescing in the rejection, and directing the claim to be 
erased. 

Here is an explicit decision by the office, admitted by the 


‘ patentees to be correct, that the perforated fire- pot, constructed . 


with a flange around the edge, and a grate in its lower end, 
described in the Rathbone & Hailes application, was precisely 
the same thing as the perforated and flanged fire-pot with a 
grate in its lower end, shown in the Hunt patent. 

How, then, could the patent office, after this decision allow 
the first claim of the Rathbone & Hailes patent. It could not 
be on the ground that the flanged and perforated fire-pot was 
suspended in a draft chamber, having provisions for the 
admission of air below the point of suspension, for that exact 
construction was also in the Hunt patent. There is but one 
explanation. It will be remembered that in the letter of 
rejection the examiner speaks of the application as being for 
a *‘cireular stove.”’ 


The first claim is for ‘‘arranging a perforated fire-pot with 
a grate bottom in a circular stfove.’’ It is clear that these 
words do not refer to the circular or cylindrical form of the 
stove, for there is no conceivable reason why a perforated 
fire-pot, if useful at all, would not be just us useful in 
a square stove, as in one of acircular form. It is plain that 
the words ‘‘ circular stove” in the first claim of the complain- 
ant’s patent, and in the examiner’s letter, mean comething 
more than a stove whose outer form is cylindrical. What 
that meaning is can be discovered by looking at the specifica- 
tion. ‘* This invention,’’ say the patentees, ‘‘ relates to certain 
‘* novel improvements on that class of stoves which are known 
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) ‘‘as ‘cannon’ or circular stoves in consequence of their con- 
‘‘ sisting of only one cylinder or cannon without flues or 
‘* separated fire-chambers.”’ 

Thus the patentees say substantially : Our invention relates 
to a circular stove. A circular stove is a cannon stove. A 
cannon stove is one consisting of a single cylinder without 
~ flues or separated fire chambers ; that is, without a fire cham- 
ber separate from the fire-pot proper. We improve this stove 
in two ways. First, we enlarge the outlet. Second, we place 
a separate fire-pot below the fire-chamber, but in other 
respects it remains a cannon stove, that is, it consists of a sin- 
gle cylinder without flues. As the first claim of the patent is 
for arranging a perforated fire-pot with a grate bottom within 
a circular stove, it follows that the true construction of the 
claim is that it is for arranging such fire-pot within a stove 
‘‘consisting of a single cylinder or cannon without flues.’’ 
This is not only the reasonable construction of the patent, but 
it is one that is absolutely necessary to sustain the patent. 
: The Russell & Hunt stoves are not ‘‘ circular stoves’ within 
Bs a the definition of the patent. They are not single cylinders or 
| cannons without flues. In each the body of the stove above 
| the draft chamber is composed of two cylinders, an outer and 
| an inner one, the latter being used as a magazine or reservoir 
of fuel. Between the two cylinders is an annular flue through 
whivh the products of combustion pass on their way to the 
| exhaust pipe. And this is the sole difference between the 
| Russell & Hunt patents and that of Rathbone & Hailes. Once 
| admit that the words “circular stove’’ in the first claim of 
complainant’s means any stove whose outer form is circular or 
means a magazine stove, and the invention of Rathbone & 
| Hailes is anticipated and the patent is void. For we havea 
| right to inquire not only what Rathbone & Hailes invented, 
but of what did the patent office intend to grant a 
monopoly. They could get no more, in any event, than the 
patent office intended to grant ; such intent to be gathered, 
| of course, from the patent, read in connection with all the 

circumstances surrounding the grant. 

Before the grant was made, the office had asserted and the 
patentees had admitted that the perforated fire-pot of Rath- 
bone & Hailes, was the same thing as the grated fire-pot of 
Hunt. The patent must be read in the light of this concession. 
If the two fire-pots are alike then the only difference between 


the two stoves is that one is a cannon stove and the other 
contains a coal magazine and an annular flue. It follows, 
therefore, that the first claim would not have been granted if 
it had not contained a circular stove as one element of the 
combination, and that the office did not understand that the 
term circular stove included a base-burner. 

What answer was made by the complainants to this 
apparently conclusive argument as to the construction of this 
patent ¢ 

Mr. Alexander Selkirk, a man of ability by nature and an 
expert by art, comes gallantly to the rescue. With the fine 
perception of the necessities of the case peculiar to men of 
genius, he strikes out on an entirely new line, and practically 
declares that at the time the patent was granted the patentees 
had not the least idea of what their invention really was. It 
, is not, according to Mr. Selkirk, for the application of a sus- 
pended perforated fire-pot with grate bottom to a stove 
consisting of a single cylinder without flues, but it is for a 
fire-pot, suspended i:; the ash pit of any stove, of a circular 
form, where the fire-pot is grated substantially to the extent 
shown in the Rathbone & Hailes drawing, namely for the 
lower three-fifths of its vertical height. The real origin of 
this singular interpretation lies in the fact that the Russell 
& Hunt fire-pots are made of bars, so that the whole of the 
vertical wall is grated except the rings at the top and bottom. 
As the fact that the Rathbone & Hailes fire-pot is only 
partially grated formed the only possible distinction between 
that fire-pot and those of Russell & Hunt, it was natural for 
Mr. Selkirk to find that the essence of the patent was in that 
difference. Whether this alleged invention is valuable or not 
it is certain that it never was the invention of Rathbone & 
Hailes, they never dreamed that this particular feature of the 
fire-pot had anything to do with it. It is wholly the invention 
of Mr. Selkirk, and if it amounts to anything, he and he alone 
is entitled to the credit. Mr. Selkirk imagines that a great 
advantage is obtained by making the fire-pot solid for a cer- 
tain distance from the top and grating the rest of the vertical 
wall. His theory was that if the sides of the fire-pot were 
slotted like the Hunt and Russell fire-pots, to within an inch 
of the top, the air would pass over the top of the fuel and 
finally pe.’ out the fire. 
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In face of the fact that the ordinary parlor grate is grated 
clear to the top and burns anthracite without the slighest 
difficulty, in face of the fact that bituminous coal will burn 
freely on the flat surface of a fire-place, without any grate at 
all; this expert thought that a fire burning in a basket grate, 
or grated fire-pot suspended in a draft-chamber, to which 
sufficient air is admitted would dampen down or go out. No 
one who has not witnessed such a phenomenon, will receive 
the statement with anything but the liveliest incredulity. 
This theory, too, is put forward in face of the statement in the 
patent, that the device is especially designed for burning soft 
coal. (Page 79.) 

But suppose, for the sake of the argument, that he were 
correct, what title have these complainants to such an 
invention? It is one of the wise provisions of our patent law 
that in consideration of the protection he receives the inventor 
must disclose to the public the advantage to be derived from 
his invention and the best way known to himself to secure that 
advantage. Ifthe patentees had really anticipated Mr. Selkirk 
in this important invention, they would have drawn a very 
different specification. 

They would have said nothing about the character of the 
stove above the draft chamber, as that, according to Mr. 
Selkirk, is wholly immaterial. They would have said 
substantially. ‘*Our invention relates to perforated fire- pots 
‘*suspended in the draft chambers of coa)l-burning stoves. 
‘* Heretofore such fire-pots have been made either with solid 
‘¢ vertical walls, or in the ‘basket’ form, that is, with the sides 
‘“nerforated or grated from top to bottom. The solid 
“ wall does not admit sufficient air to the fire, and the difficulty 
‘with the basket construction is that the air passes through 
‘‘the opening near the top of the fuel and dampens down the 
“ fireand causes it to goout. We have obviated this difficulty 
‘“by grating or perforating the walls of our fire-pot from the 
‘* bottom fora little more than half of their vertical height.” 
Considering what the invention is, according to the learned 
Mr. Selkirk, the court will be surprised to learn that the 
specification does not contain the above language, nor any 
words equivalent thereto. On the contrary, the patentees 
seem to have done their best to co’ cea? the Selkirk invention 
from the public. They declare that their invention consists, 
among other things, in ‘‘ admitting air through the sides of a 
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‘*“suspended fire-pot af all points and the facilitating com- 
‘“bustion by supplying oxygen to the burning coals beneath 
‘*the surface of the fire-pot.’”” That means adZ the burning 
coals beneath the top of the fire-pot or it means nothing. 
They also say (fol. 1201 of defendant’s record) ‘* our object 
“is to maintain such an intense heat in fire-pot, by the free 
“supply of oxygen to the incandescent coal therein, add 
‘‘ around this fire-pot, that there will be little or no smoke 
‘*formed after the fire is fully started. The fire-pot is to be 


- made with vertical openings through its sides’’ (fol. 1197, 


defendant’s record), and there is no limitation of the openings 
to the lower part of the fire-pot, or anything to that effeet. 
The claims, as we have seen, are also unlimited and cover any 
fire-pot with perforations through its sides to permit the access 


. of air to the coal therein. It will also be remembered, as I 


have stated, that the patentees claimed a perforated fire-pot, 
with a grate at the bottom anda flange at the top. The office 
said such a fire-pot wasshown by Hunt. They admitted that 
the office was right, and did not say that Hunt’s fire-pot was 
grated all the way up, and theirs only half way, or anything 
to that effect. When a patentee claims something which is 
not new, the court will not give him the right to hold a device, 
which he did not describe or claim, and did not contemplate 
when he made his application. 

The case of Dennis v. Eddy (95 U. S., 560) is a good 
illustration of the above proposition. The action was for the 
infringement of a patent in shovel plows. It described the 
mould board of the plow as ‘‘scolloped out so as to form a 
recess’’ through which the earth disturbed by the plow would 
fall into the furrow behind it,leaving the earth in a loose friable 
condition. The claim was fora mould board ‘‘ constructed 
‘‘highest at its outer edges so as to form on each side of the 
‘‘standard A arecess c.”’ The proof was that mould boards 
with recesses had been constructed before, but that the 
recesses were bounded by straight lines, while the recesses 
shown in the drawings of the patent were of a semi-circular 
form. The Circuit Court held that the patent was for the 
curved form of the recess. The Supreme Court reversed this 
judgment and Judge Hunt, in delivering the opinion of the 
court, said (page 568): “If that form’’ (a curve) ‘‘had been 
‘“deemed material, it would have been inserted where the 
‘* patentee sets out with precision what it is that he claims. 
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“In the claimit is described by the words ‘constructed 
‘“‘highest at its outer edges so as to form on each side a 
‘*‘recess’ through which the earth may pass. A recess made 
‘*by the outer edges being higherthan the inner parts was 
“the effect intended to be provided for, and that only. 
‘‘Tf it had been intended to describe a recess made 
“by a curve, to the exclusion of a recess made in any 
‘* other manner, it was very easy to say so; but the patentee 
“did not so say and wethink he did not so mean.’ So in 
this case, if the patentees had intended a fire-pot with the 
lower half perforated or grated to the exclusion of other forms 
of perforated fire-pots, they would have inserted words show- 
ing such intention somewhere in the specification. They did 
not so say, and it is plain that they did not so mean. 
Mr. Selkirk says that he has made experiments which con- 
vince him that there is an advantage ina fire-pot with the 
lower half grated over one that is wholly grated. But what 
proof is there that the patentees ever made such experiments, 
or that the fact was known to any one, until long after the 
date of this patent? Certainly there is nothing in the specifi- 
cation to indicate that such an idea ever entered the head of 
the patentees. Nothing is more clear than that the patentee 
must point out to the public the way to obtain the benefit of 
the alleged improvement, and that he must accurately define 
his invention, distinguishing between what is new and what is 
old. Now, according to the real discoverer of this invention, 
Mr. Selkirk, it is a very elastic contrivance. The solid por- 
tion of the fire-pot in the Fort Orange stove, which Mr. Sel- 
kirk thinks contains the complainant’s device, is three and 
one-half inches, and the depth of the grated portion two and 
one-quarter inches. Mr. Selkirk, in answer to questions put 
by the counsel for the complainant, said that a fire-pot of the 
size of that of the Fort Orange stove, with ¢hree inches of the 
wall solid, would be within the scope of the complainant’s 
patent, that with a wal! two inches anda half solid, it “ might 
possibly be’’ within the patent, that as toa depth of two 
inches he ‘** would not undertake to state,”’ that with a solid 
wall to the depth of one und a half inches it would not be the 
Rathbone & Hailes invention (page 72, questions 278 to 281). 
So, as to the other end of the fire-pot, Mr. Selkirk thinks that 
if slotted fo inches and a half, it would be the Rathbone & 


| Hailes fire-pot ; if one inch and a half-it would not be ; and if 
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two tnehes, it would “approach to being the same,.”’ (Pages 
72 to 74, questions 282 to 298.) According to Mr. Selkirk, 
then, a grating extending from the bottom of the fire-pot fwe 
inches and a half, orto any height between that point and 
one three tnches trom the top would clearly be the same thing 
as the Rathbone & Hailes fire-pot ; one extending to within 
one and a half inches of the top, or to only one and one-half 
inches trom the bottom, would just as clearly not be sucha 
fire-pot, while if the grating extends more than one and one- 
half inches from the bottum, but dess thau fwo and one-half 
inches, or if it extends to a point /ess than three inches from 
the top but more than one and one-half inches, the compiain- 
ant’s expert and real inventor does not Know whether it 
would be substantially the same thing or not. 

Here, then, is a patent which, according to the most favor. 


able evidence that can be produced, depends wholly ona 


question of dagress > Ure same thing has confessedly deen 
Wore defora, Dat fw a greater or lass Gegrea aad Nis apor 
that Qitererce That the validity of the Tareation depends 2 
WS & QReation af Bal? decdes > QTAUIRE & Bre pat 2aTPq@a deer 
maare er bess Brakes all the diifererce Detweer aR ack water 
the maker das a penteet re dt te da, and aw lavasien of the 
eQmaplaiaaat’s patent, Yet there is Ret ia the whale specif 
eation the Aiatest indication ef the depth, te whieh the Bre. 
pot must be crated, in arder te eblain the benefit af the 
alleged improvement. It is true that the actual fire-pot showa 
in the drawing is slotted for the lower three-fifths of its vert- 
cal height, but whether the inveator meant to contine himself 
to that exact height or not cannot be ascertained. It cannot 
be said that the invention covers grating the fire-pot enough 
to produce a certain effect, for no such effect is spoken of in 
the specification. 

The whole evidence before the court showing that it is of 
the slightest advantage to have the upper portion of the 
tire -pot solid rests on the unsupported opinion of the witnesses 
Selkirk and Keep, and is founded on certain inconclusive 
and absurd experiments. Keep, for instance, stated that he 
made experiments with a stove of his own, which satisfied 
him that it was desirable to have the upper portion of the 
fire-pot solid. On cross-examination he admitted that he did 
not actually try the fire-pots with narrow rings; he used 


fire-pots with wide rings and varying depths of coal. (Page 


65, Q. 34, 35.) He found, what he ought to have known 
without an experiment, that the more coal he put in the - 
fire-pot the better combustion was had. Mr. Selkirk and 
Mr. Keep tried an experiment equally inconclusive. They 
took an ordinary fire-pot and grated it to the top. Filling 
it with fuel it was found that the fire burned ‘“‘ with a bluish 
flame,” as all fires do when first started. Apparently before 
it had fairly got to going it was ‘‘dampered down’? and left 
all night. In the morning the draft was opened, but no new 
coal was put on this fire, which had burned all night, and 
the experts were greatly astonished that it did not burn right 
up like a new fire. Then Mr. Selkirk stopped up the open- 
ings in the upper part of the grate and put on fresh coal, 
when, to the great delight of these wonderful experts, the fire 
burned up dbriskly, as a fire usually will when supplied with. 
fresh coal, (Page 60, Q. 61.) There was undoudtedly a 
difference ia the comdastion in the experiments related, dat 
WOT For The reason giver Ny the witheswees. Pata Sage pece 
of anthracite coal de a grate aad aothiang car indace Rt 
Dara, Tew three o> Soar peces aad YoR will Rave the same 
UESaeeesa, A Rayer Dwo ar three Rmohes deep aaless of The 
WeEY Salles? coal will do ae Better. To prodace ceed eaar 
bastion, there must de a dady of coal several inches deep, 
and, wntil the fire is actaally choked by impeding the draft, 
the more coal in the grate the better the combustion. It 
was for this reason that when Messrs. Keep and Selkirk pat 
an inch or two more coal on the fire they had better eombus- 
tion, and the same thing would have oceurred with any Kind 
of a fire-pot. When the experimenters used the magazine of 
the stove, soas to keep the fire-pot uniformly full, they had 
no trouble. 

Mr. Selkirk says ‘“‘the combustion was in a small degree 
better,” -but does not condescend to say whether it was or 
was not as good as in ordinary stoves. Mr. Keep honestly 
says the combustion, when the magazine was used, was 
‘much better’? (page 63, Q. 17) and ‘‘ very good.” (Q. 18.) 
It appears, therefore, by the complainant’s own evidence, 
that there is no advantage, at least in a magazine or base- 
burning stove, in using a fire-pot partially grated, instead of 
wholly grated, as in a base-burning stove the fire-pot is kept 
‘“‘heaping”’ fall and the top of the heap is within the mouth 
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of the magazine. (Page 107, Q. 9.) And the defendant’s 
Fort Orange stove is a base burner. 

But we are not left to conjecture, nor to the complainant’s 
evidence in this matter. Mr. Hagan, the defendant’s expert, 
an able, scientific and truthful man, at the request of the 
defendant’s counsel, tested the question whether the use of 
the Fort Orange fire-pot, as made, afforded any better result 
than the use of a fire-pot of the same size and shape, grated 
from top to bottom. He first tried the Fort Orange stove, 
with the ordinary partially grated fire-pot, as it is made and 
used. He operated it for twenty-four hours with the direct 
draft, and for twenty-four more with the reversible draft. 
He then took out the fire-pot and inserted one just like it, 
except that it was grated to within an inch and a-half of 
the top. He operated that in the same way ; the direct and 
reversible draft twenty-four hours each. He declares that by 
the stove, with either fire-pot, burned equally well, and that e 
he could not discover the slightest difference. (Page 105, Q. 2.) it 
And this evidence is not only uncontradicted, but is, as we 4s 
have seen, supported by that of complainant’s witness, Keep. g 
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Moreover, Mr. Hagan says that he continually operated 
the stove, with the fire-pot wholly grated, from the twentieth 
day of Marc : to the latter part of April, and during ali that 
time the combustion was as good as with the partially grated 


pot. (Page 113, Q. 44.) d 
So it seems that the whole of this alleged invention rests 1e 
upon a pure myth, an idea that has no existence in fact, 1e 
which the patentees never dreamed of, and which originated a 
in the brain of an expert with a desperate case, and no other ld 
hope of making it out. wie 
INFRINGEMENT. a 

Assuming that the defendant is right as to the construction ds 
of the complainant’s patent, namely that it is for a perforated he 
fire-pot suspended from the fire chamber of a ‘‘ circular stove eS 
consisting of a ‘single cylinder or cannon without flues,’ ”’ lar 
it is perfectly plain that the defendant’s Fort Orange stove is he 
no infringement of the patent, for the Fort Orange stove is his 
one of the class Known as ‘‘ base burners’’ and does not con- he 
sist of a ‘‘single cylinder without flues.” On the contrary, den 
like the Russell stove and the Hunt stove, it consists of an -he 
outer and inner cylinder between which is an annular flue for ns. 
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the passage of the products of combustion. So far from 
having an ‘‘enlarged outlet’? the presence of the magazine 
necessarily largely contracts the outlet which would exist if 
the inner cylinder were not used. 

The word “circular”? cannot refer to the outward form of 
the stove, for ‘‘circular stoves,’ in this sense, were as old 
as the hills, being shown in all the prior natents put in 
evidence, and as the outward form of the stove has nothing 
whatever to do with its mode of operation, this interpretation 
makes absolute nonsense of the claim and the patent. As 
the patentees use the term in their claim they evidently mean 
a circular or cannon stove as defined by them, ezxcepé as 
altered by their envention, that is a single cylinder without 
flues, but improved by the addition of their separate fire-pot 
or chamber. 

As to the second claim, I do not understand that there is 
any pretense of infringement by the defendants. 

It follows that there is no ground for asserting that either 
claim of this patent is infringed by the Fort Orange stove. 


PLAINTIFF’S ALLEGED DISCLAIMER. 


Having apparently come to the conclusion that the defend- 

ants are right in their contention that the first claim of this 
patent was anticipated by Hunt, the complainants have 
adopted the desperate remedy of filing a ‘‘ disclaimer twenty- 
two days before the expiration of the patent, by which they 
seek to amend the first claim of the patent so astoclaim a 
fire-pot’’ with substantially ‘‘the lower half grated.’ This 
‘“ disclaimer’’ can serve no purpose in this case except as an 
admission that the first claim, as originally drawn, was void, 
for several reasons. 
_ First. This is in no legal sense a disclaimer. It does not 
disclaim something which the patentees have claimed but did 
not invent, it merely amends a claim by putting a construc- 
tion upon it which the patentees never intended. 

Now, a disclaimer was never intended by the statute to be 
a means of amending and putting a new construction on the 
language of the patent. That is the office of a reissue. 
Section 4916 of the Revised Statutes says: ‘‘ Whenever any 
patent is inoperative or ‘‘invalid by reason of the patentee 
claiming as his own more than he has a right to claim as 
mew, the commissioner shall, etc., cause a new patent for the 
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same invention and in accordance with the corrected specifi- 
cation” to be issued. That is where tbe‘claim of the patent 
or all the claims are too broad. The next section, 4917, pro- 
vides for a case where part of the claims are too broad and 
others are valid. In that case the patent may be held valid 
for the good claims, provided that there is no unreasonable 
delay or neglect in filing a disclaimer of the dad ones. 

But the disclaimer is not to be considered as part of the 
original specification until ‘‘after the record thereof’’ and 
‘shall not affect any action pending at the time of its being 
filed, except so far as may relate to the question of unreason- 
able neglect or delay in filing it.’”’. There is no provision here 
for correcting the specification, but only for disclaiming such 
parts, claimed in the original, as the patentee has not invented. 

Section 4922 provides for the case of actions on a patent 
which contains claims that are valid, together with others 
which claim more than was the invention of the patentee, 
He ‘‘ may sustain an action for the infringement of any part 
thereof which was bona jide his own, if it is a material and 
substantial part of the thing patented, and definitely distin- 
guishable from the parts claimed without right.’ Now, 
what is meant by the words I have italicised? It certainly 
does not mean that the parts which are bona fide the 
patentee’s own may be a portion of those that are claimed 
without right. No, the law treats each claim as an entire 
thing and a separate invention. It declares that the suit may 
be maintained for the parts rightfully claimed, if there is no 
unreasonable delay in disclaiming the parts claimed without 
right. But it gives no authority for using a disclaimer to 
amend and correct the claim that is made without right. 
That, as I have said, is the office of a reissue, and it is not 
probable that the statute inteuded to give jtwo such different 
remedies for the same defect, and, by the contrary construc- 
tion, there would never be any occasion for resorting to a 
reissue, in one of the cases where the statute expressly says 
that it may be obtained. 

Second. The disclaimer cannot affect this suit, being filed 
during its pendency, except that if there is any good claim in 
the patent, not affected by the disclaimer, such filing may be 
used to show that it was done in a reasonable time, and that 
the whole patent ought not to be avoided because part is too 
broad. 


A. 


4. 


17 


I am aware that there are cases in some of the Circuit Courts 
where it has been held that a disclaimer could be filed pending 
a suit, and the suit decided as though the disclaimer were a 
part of the specification, and the defendant held for infringing 
the claim as amended by the disclaimer. This is certainly a 
very strange state of the law. The law requires the patentee, 
for the benefit of the public, to specifically point out what 
part of his invention he claims as new. No matter what he 
describes in a specification, he can only recover for an infringe- 
ment of what he claims as new. 


Railroad Co. v. Mellon, 104 U. S., 112. 


Now, a patentee points out as new something which he did 
not invent. He invented some part of it, bnt that he does not 
claim. He cannot recover on theclaim, for that is too broad ; 
he cannot recover for an infringement of what he actually 
invented, for that he has not claimed. According to these 
decisions he may commence an action, and when he is beaten 
by proof that his claim is anticipated, he may file a disclaimer, 
and thereby amend his claim so as to cover what he did 
invent, and recover damages for infringing a patent which 
was absolutely void when the infringement was committed. 
Thus the complainant may at the tail end of his case amend, . 
not by stating in better form a cause of action which existed 
when the suit was commenced, but by creating an entirely 
new cause of action, which never had existed until the dis- 
claimer was filed. To recover damages which were sustained 
seventeen years before a cause of action existed must be a 
privilege peculiar to patentees, and one the value of which 
is not much diminished by the proviso that the recovery must 
be without costs. 

I must say, with all deference, that the Circuit Courts have, 
in my judgment, only reached this conclusion by an utter 
misunderstanding of the statute. Neither section 4917, nor 
section 4922 permits a recovery upon a claim as amended by 
a disclaimer, filed during the pendency of the suit. 

Section 4917 expressly declares that the disclaimer shall not 
affect pending suits, and there is nothing in section 4922 which 
changes or modifies that declaration. 

The true meaning of the statute is this: A patent which 
claims more than the patentee invented is prima facie void. 
But where the patentee is entitled to some material and sub- 
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stantial part of the invention, which is properly claimed, it 
may be sustained for that part, provided there is no unreason- 
able delay in disclaiming the parts to which he is not entitled. 
If an action is commenced ou such a patent, after a disclaimer 
has been filed, the patentee may recover for the parts bona 
jide his own, with costs. If he commences before a disclaimer 
has been filed, he may recover for the parts of the invention 
which are his own, without costs, if there has not been 
unreasonable delay in disclaiming the parts which are not his 
own. Itis not always necessary to file a disclaimer at all, 
under section 4922, for the patentee may be first advised, by 
the decision in the case, that he is not the first inventor of 
some part of what he has claimed. If he files a disclaimer 
pending the suit, that action is not in any manner affected by 
it, except that he may use the disclaimer for the purpose of 
showing that he has filed it without unreasonable delay, and 
thereby repel the presumption that the entire patent is void, 
good claims and all, because he has claimed too much. The 
law, too, says that the disclaimer shall be deemed a part of 
the specification ‘‘after the record thereof.’? I submit that 
this does not mean that the disclaimer shall be deemed Zo 
have been a part of the specification, from the date of the 
patent, but that the specification, after the filing of the dis- 
claimer, shall be construed as though it had originally con- 
tained such disclaimer. 

This so-called ‘‘disclaimer”’ is simply a material amend- 
ment of the specification and claim of the patent. If the 
patentees, after waiting sixteen years, ten months and pine 
days, had sent to the patent office a notice to this effect : “We 
‘*hereby amend the first claim of our patent, of such a date, 
‘Sas follows: Strike out said claim, and insert, a fire-pot, sus- 
‘*pended from its upper edge, with substantially the upper 
‘* half of its sides made solid, and substantially the lower half 
‘‘of its sides, containing perforations or openings,” such 
action would have been a nullity. But because they do the 
same thing, in a negative way, by saying that they disclaim 
everything du¢ a construction, which is neither described nor 
claimed in the original patent, and call the notice a ‘‘dis- 
claimer” they assert that they can amend, without a reissue, 


and make people who were acting lawfully, up to the time of — 


filing the disclaimer, infringers, from the date of the patent, 
nearly seventeen years before. | 
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Third. The court in the First Circuit has certainly gone 
very far in allowing disclaimers, but upon examining the 
cases it will be perceived that they are all cases in which the 
specification described two or more distinct and separate 
inventions, and all but one, so far as I have been ahle to 
examine, are cases where the claim was also for two or more 
distinct inventions. 


(1.) The case of Silsbee v. Foote (14 Howard, 218), was one 
in which a disclaimer was filed to part of a claim. 

But the patentee did not ask to recover on the amended 
claim. As will be seen, by examining the case in the Circuit 
Court, no recovery was asked except upon the ¢hird claim, 
which was fora combination. And Judge Grear, speaking 
of the case (in 14 Howard), says that it was on the ¢hird claim 
alone that it was decided, on the trial at law, that the 


defendant was liable. 
20 Howard, 389. 


(2.) In Silbee v. Foote (20 Howard, 378), no disclaimer had 
been filed pending the suit. This case has been widely mis- 
understood. The Court did not sustain a disclaimer to a 
part of the claim. It will be seen, by a comparison of dates, 
that all the disclaimer filed by Foote was in 1847, while the 
suit reported in 20 Howard was brought in 1848. A feigned 
issue was made on the first and third claims, upon which the 
jury decided against the validity of both claims. Judge 
Nelson approved the verdict as to the first claim, but held 
the third valid, in spite of the verdict. The question decided 
was not that the disclaimer filed in 1847 was valid, but that 
the whole of the original] first claim being anticipated, even 
that part which was left in by the disclaimer of 1847, the 
complainant could still recover, because the facts rendering 
the entire claim void had been discovered during the trial, 
and there was no unreasonable delay in omitting to file a 
second disclaimer. 

This case is, therefore, no authority for holding that a 
claim can be amended by a disclaimer pending a suit and 
recovery had on the claim as amended. 


(3.) In McCormick v. Seymour (3 Blatchford, 222), Judge 
Nelson declares that a disclaimer is proper when the patentee 
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‘* makes a claim which is not well founded in the same patent 
‘* with other claims which ave well founded.’’ 


(4.) In Tuck v. Bramhill (6 Blatchford, 95), the claim was 
for aroll ‘‘ either in connection with an india rubber core or 
‘‘other elastic material, or without, as herein set forth.’’ 
The roll without the core was old, but with the core was new, 
and it was held that the claim was equivalent to two separate 
claims, one for the roll with the core, and the other for the 
roll without the core, and that the former having been dis- 
claimed pending the suit, plaintiff could recover on the 


other. 


_(5.) This case was followed in Taylor v. Archer (8 Blatch- 
ford, 315), where the claim was for ‘‘ the use of glue or glue 
composition.”’ The use of glue being old, the patentee was 
permitted to disclaim it, and confine it to glue composition. 
Also in Myers v. France (8 Blatchford, 446), where the claim 
was for ‘‘the employment or use of the deflecting plates 
E E, one or both, placed at the sides of the saw,’ etc. The 
use of one deflecting plate was old and was disclaimed, and 
the invention confined to the use of two. 


(6.) In Schillinger v. Gunther (17 Blatchford, 66), the court 
went one step further, and allowed a recovery when the 
claim itself was not divisible into two or more separate and 
distinct inventions. 

The first claim was for “a concrete pavement, laid in 
‘‘detached blocks or sections, substantially in the manner 
‘shown and described.’’ The compl. jnant filed a disclaimer 
of *‘so much of said first claim as includes a concrete pave- 
‘‘ment made of plastic material, laid in detached blocks or 
‘*sections without interposing anything between their joints in 
‘*the process of formation.”’ 

While I do not think this case was fairly within the statute, 
it does not affect the case before the court, even if correct. 

For the specification plainly and clearly described and 
pointed out the mode of operation, and the advantages of two 
separate and distinct inventions, one for plastic block with 
tarred paper, or its equivalent, interposed between them 
and the other for similar blocks with nothing between them. 
The court assumed, erroneously, I think, that the single first 
claim was, in substance, for these two separate inventions. I 
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have been able to find no other case where two inventions 
were not separately claimed, either in separate claims, or by 
the use of equivalent language, ina single claim, except the 
case of Aiken v. Dolan (3 Fisher, 209), of which I have only 
to say that it was decided upon an entire misconstruction of 
the law, and contains a doctrine which this court will not 
we sustain fora moment. That doctrine is, that it is not at all 
| necessary for a patentee, when he takes out his patent, to 
comply with the law, which declares that he shall specify 
what is new in his description. He may obtain a patent, 
every claim of which is void, for want of novelty. He may 
then, at any time, before the patent expires, and even preced- 
ing a suit, point out what is new, for the first time, by a dis- 
claimer, and recover for an infringment which occurred at 
any time during the life of the patent. 


(7.) Under the cases cited, I concede that, if the patentees 
had claimed, first a wholly slotted fire-pot, and second, a 
5 partially slotted fire-pot, in combination with the other parts 
_ of the stove described, they might have disclaimed the first 
claim and have recovered on the second. Ifthey had claimed 
in a single claim, with a proper specification, ‘‘a fire-pot 
either wholly or partially slotted, as herein described,’’ a dis- 
claimer might have been proper. If, with the present claim, 
after setting forth the advantages of a grated fire-pot 
as they have done, they had added: ‘‘We have 
‘‘discovered that a peculiar advantage is attainable by 
‘¢ using a fire-pot, slotted about half way up, as, if slotted 
‘¢much nearer the top, the draft will pass over the top of the 
‘¢ fuel, and, if slotted much nearer the bottom, the accumu- 
“lated ashes will obstruct the draft,” even then, under the 
case of Schillinger v. Gunther, they could have disclaimed 
all but the last described feature. 

The difficulty is that the patentees have nowhere declared 
or given the public to understand that a partially grated fire- 
pot was any part of their invention. The patent does not 
describe fwo distinct inventions, but a single invention, 
namely, the combination of a grated fire pot with certain 
other parts of a coal stove. It is true that the drawing shows 
; ¢ a fire-pot partially grated, but the public had a right to say 
| zee (reading the whole specification) that that drawing was 
intended as an illustration of one form of fire-pot, out of per- 
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haps a hundred forms, which might be used in applying the 
invention. Now comes in the disclaimer, and instead of dis- 
claiming one of several distinct inventions, informs the public 
that this special form of fire-pot, upon which no stress was 
laid in the original specification, is the real ‘‘simon pure”’ 
invention. This will not do. A disclaimer cannot be used 
to supply a defect in the specification, when that has failed to 
state the nature and object of the invention, nor can it be 
used to declare something a material part of the invention, 
which the specification has treated as immaterial. Such 
amendments are the proper office of a reissue. This device 
sought to be secured by the disclaimer is not, in the language 
of the statute, ‘‘definitely distinguishable from the parts 
claimed without right.’’ No one would dream, from reading 
the original patent, that a partially grated fire-pot was in the 
minds of the inventors, and certainly not that it was a distinct 
and separate invention, from the combination described in 
the first claim. 


Fourth. The disclaimer cannot be used in this suit because 
not properly pleaded. The idea of bringing a material fact 
not only essential to the cause of action, but, as in this case, 
constituting the entire cause of action by ‘‘a suggestion on 
the record,’’ after the evidence is all in, is one of such novelty 
that the counsel for the complainant should patent it at once. 
If it is to be relied upon at all, it should be embodied, like 
other material facts, happening after the commencement of a 
suit, in a supplemental complaint. 

The law does not permit a disclaimer as a matter of course. 
The erroneous claim must have been made “‘ through inadvert- 
ence, accident or mistake,” ‘‘ without any willful default or 
intent to defraud or mislea the public.’’ 

All these facts should be alleged by the complainant, and 
the defendant should have an opportunity to answer them. 
They are all issuable facts and the defendant has a right to 
give proof and to be heard as to each one of them. Again 
the disclaimer must be filed ‘‘ without unreasonable delay or 
neglect.’ This is affirmative defense which the defendant 
has a right to set up and prove. Even in Schillinger v. 
Gunther the disclaimer was pleaded, and the defendant had 
an opportunity to try its validity. 1n this case I submit that 
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the defendant ought not to be foreclosed by the novel device 
of a ‘‘suggestion upon the record.”’ 


Fifth. There is enough in the case to show that there has 
been most unreasonable and inexcusable delay and neglect 
in filing this disclaimer. The anticipation which has rendered 
it necessary, in the judgment of the complainants, and their 
counsel, to file this disclaimer, is the Zebulon Hunt patent of 
1864. Thi: patent was cited to the patentees by the examiner 
before their patent was granted. Ever since that time they 
have had full notice, at least the same notice they have now, 
that their first claim was too broad. Holding a seventeen- 
year patent, they have waited sixteen years and over eleven 
months before filing their disclaimer. This is not a case 
wh: re the patentee is advised, for the first time, by the deci- 
sion that the patent is too broad. This disclaimer was filed 
before the decision, and when the patentees had no more 
information than they had the day that they took out their 


patent. If there was ever a prima facie case of unreasonable 
delay and neglect, this would seem to be the one. 


Sizth. There is another, and, as it seems to me, an entirely 
conclusive answer to the case, made by filing the disclaimer. 
The complainants have done precisely what this court has 
frequently declared shall not de done by a reissue. Instead 
of narrowing their alleged invention, they have actually 
broadened it. The original claim read as follows: ‘‘Arranging 
‘Ca perforated fire-pot, with a grate bottom, within a circular 
‘* stove, having provision for the admission of air below the 
‘*moint of suspension of said fire-pot.’? This is a combina- 
tion claim, for the arrangement of a fire-pot with other 
devices. The disclaimer declares that the material or sub- 
stantial thing, nof disclaimed, is as follows: ‘‘A fire-pot 
‘suspended from its upper edge, with substantially the 
‘upper half of its sides made solid, and substantially the 
‘¢ lower half of its sides containing perforations or openings.” 
It will be seen that this claim is for any suspended fire-pot, 
with or without a grate bottom, within a circular stove, or 
any other stove, whether the stove has or has not provisions 
for the admission of air below the point of suspension of the 
fire-pot. In other words, the complainants have disclaimed 
the combination ‘‘ patented in and by said claim,’’ and have 
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substituted a claim for one of the elements of said combina- 
tion, and, by so doing, have deprived the defendant of the 
defense, that, though it may use the fire-pot of the patent it 
does not use the patented combination. It does not need the 
citation of authorities to show that this is just what this court 
has repeatedly decided cannot be done, even by a reissue. 
It is certainly very much to the credit of the complainants’ 
counsel, if he has discovered a way by which, within a month 
of the expiration of a patent he can broaden the claim, and 
collect damages on the claim so broadened from the date of 
the patent. 

The judgment of the Circuit Court, dismissing the com- 


plaint, should be affirmed. 
ESEK COWEN, 


Of Counsel for Respondent. 
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substituted a claim for one of the elements of said combina- 
tion, and, by so doing, have deprived the defendant of the 
defense, that, though it may use the fire-pot of the patent it 
does not use the patented combination. It does not need the 
citation of authorities to show that this is just what this court 
has repeatedly decided cannot be done, even by a reissue. 
It is certainly very much to the credit of the complainants’ 
counsel, if he has discovered a way by which, within a month 
of the expiration of a patent he can broaden the claim, and 
collect damages on the claim so broadened from the date of 
the patent. 

The judgment of the Circuit Court, dismissing the com- 
plaint, should be affirmed. . 

ESEK COWEN, 
Of Counsel for Respondent. 
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SST TRIOS SRE EF 


JAMES P. CRAWFORD VS. ISAAC We HEYSINGER ET AL., &C. 


1 UniTEpD STATES OF AMERICA, 
Eastern District of Pennsylvania, 


In the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania, in the Third Circuit. In Equity. 


Isaac W. Heysincer, CuristrAN H. Herrsney, and J. Loren Hry- 
singer, Doing Business under the Name and Style of The Phila- 
delphia Novelty Manufacturing Company, 


ws, 
J.P. CRAWPORD, 


Pleas and proceedings before the honorable the Judges of the circuit 
court of the United States in and for the eastern district of Penn: 
sylvania, in the third cireuit, of April sessions, 1883, No, 40. 


It is thus continued: 

Be it remembered that on the 9th day of June, A, D. 1883, Isaac 
W. Heysinger, Christian H. Hershey, and J. Loren Heysinger, doing 
business under the name and style of The Philadelphia Novelty 
Manufacturing Company, by their solicitor, Joshua Pusey, Esq., 
come into court here and file their bill of complaint against J. P. 
Crawford in the words following, to wit: 


2 In the Circuit Court of the United States in and for the 
Eastern District of Pennsylvania, Sitting in Equity. April 
Sessions, 1883. 


Isaac W. HrEysInGeER, CHRISTIAN H. HersHey, and J. LOREN 
Heysinger, Doing Business under the Name and Style of 
The Philadelphia Novelty Manufacturing Company, No. 40. 
vs. | 
J. P. CRAWFORD. 


To the honorable the judges of the circuit court of the United States 
in and for the eastern district of Pennsylvania : 


Isaac W. Heysinger and Christian H. Hershey, residents of the 
city and county of Philadelphia and State of Pennsylvania, and 
J. Loren Heysinger, resident of the county of Montgomery, in said 
State, doing business in the said city and county of Philadelphia, 
wnder the name and style of the Philadelphia Novelty Manuaetar 

ing Company, and citizens of said State of Pennsylvania, bring 
8 this their bill of complaint against J.P. Crawford, resident of 

and doing business in the eity and county of Philadelphia, 
State of Pennsylvania, and a citizen of said State. 

I. And thereupon your orators complain and say— 

That heretofore and before the 25th day of September, A. D. 1877, 
Henry R. Heyl, being then a citizen of the United States, was the 
true, original, and first inventor of a certain new and useful im- 
provement in devices for inserting metallic staples not known or 
used before and not in public use or on sale for more than two years 
prior ss" his application for a patent therefor. 

—S8z 
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And your orators further show unto your honors that he, the said 
Henry R. Heyl, so being the inventor of said improvement, made 
application to the proper department of the Government of the 
United States for letters patent in accordance with the then existing 
acts of Congress, and having duly complied in all respects with the 
conditions and requirements of the said acts; and that on the 25th 
day of September, A. D. 1877, letters patent of the United States, 
numbered 195,603, signed, sealed, and executed in due form of law, 
for the said invention or discovery were issued to the said Henry 
R. Heyl, whereby there was secured to him, his heirs, executors, 
administrators, and assigns, for the term of seventeen years from the 
25th day of September, A. D. 1877, the full and exclusive right of 
making, using, and vending to others to be used, the said invention 
or discovery throughout the United States and Territories thereof. 

And your orators further show unto your honors that he, the said 
Henry R. Heyl, did, on or about the 20th day of March, A. D. 1878, 
by an assignment in writing of that date, sell, assign, and transfer 
unto one George W. Heyl, then of the city and county of Philadel- 
phia, State of Pennsylvania, all his, the said Henry R. Heyl’s, right, 
title, and interest in and to said letters patent and invention, which 

assignment was duly recorded in the Patent Office of the 
a United States, as by said assignment or a duly authenticated 
copy thereof and the certificate of such recording thereto 
affixed, ready in court to be produced, will fully and at large appear. 

And your orators further show unto your honors that he, the said 
Henry R. Heyl, with the concurrence of all parties owning any in- 
terest in said letters patent, having afterwards for good and lawful 
cause surrendered said original letters patent numbered 195,603 to 
the Commissioner of Patents, and having made due application 
therefor, and having in all things complied with the acts of Congress 
in such case made and provided, did, on the twelfth day of July, A. 
D. 1881, obtain new letters patent, numbered 9803 of reissued 
letters patent, for the same invention for the residue of said term of 
seventeen years, which said last-mentioned letters patent were 
issued to Henry R. Heyl, assignor to George W. Heyl, in due form 
of law, under the seal of the Patent Office of the United States, 
signed by the Secretary of the Interior and countersigned by the 
Commissioner of Patents, and bearing date the day and year last 
aforesaid, as by the said last-mentioned letters patent or a duly 
authenticated copy thereof, in court to be produced, will appear. 

And your orators further show unto your honors that on or about 
the 23d day of November, A. D. 1881, the said George W. Heyl, by 
an assignment in writing of that date, did sell, assign, and transfer 
unto your orators all his right, title, and interest in and to said re- 
issued letters patent and invention, which assignment was duly 
r-corded in the Patent Office of the United States, as bv said assign- 
ment or a duly authenticated copy thereof and the certificate of 
such recording thereto affixed, ready in court to be produced, will 
fully and at large appear. 

And your orators further show unto your honors that by virtue of 
the said assignment they became possessed of and are now possessed 
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of the entire interest granted by the letters patent aforesaid through- 
out the United States and the Territories thereof, and are fully 

5) authorized to maintain actions at law or in equity for the in- 
fringement of said reissued letters patent. 


And your orators further show unto your honors that your ora- 
tors brought a suit in equity in the circuit court of the United 
States in and for the eastern district of Pennsylvania against one 
William J. Brown, Jr., to restrain him from violating and infring- 
ing the rights of your orators under said reissued letters patent No. 
9803, in which suit your orators prayed, inter alia, that the said Wil- 
liam J. Brown, Jr., might be restrained by order and injunction from 
making, using, and selling the devices for inserting metallic staples, 
described in said reissued letters patent, and that the said Wiiliam J. 
Brown duly appeared and filed an answer therein denying the in- 
fringement of said reissued letters patent and the validity thereof ; 
that said suit came on to be heard upon final hearing on bill, an- 
swer, and proofs,and was argued at length by counsel for both 
parties, respectively, before the Honorable Judges William McKen- 
nan and William E. Butler, and thereupon the said court decided 
against the said William J. Brown, Jr., and affirmed the validity of 
said reissued letters patent, and a perpetual injunction was granted 
and decreed by the court upon the 21st day of October, A. D. 1882, 
as prayed for in the bill of complaint filed in the cause. 


And yaur orators further show that your orators have applied the 
said improvement to great practical use, and have been,and but for 
the infringement hereinafter complained of would be still, in the 
undisturbed possession, use, and enjoyment of the exclusive privi- 
leges secured by the said reissued letters patent and in receipt of the 
profits of the same. 

And your orators further show unto your honors, as they are in- 
formed and believe, that the defendant, well knowing all the facts 
hereinbefore set forth, is now making, using, and vending the said 
patented invention or inventions, in some parts thereof substantially 
the same in construction and operation as in the said reissued let- 

ters patent mentioned, the exclusive right to make, use, and 
6 vend which throughout the United States and the Territories 
thereof is thus by law vested in your orators. 


And so it is, may it please your honors, that the said defendant, 
as your orators are informed and believe, without the license of your 
orators, against their will, and in violation of their rights, has made, 
sold, and used, and intends to continue still to make, sell, and use, 
the said improvement within the eastern district of Pennsylvania, 
all of which is in violation of the said your orators’ reissued letters 
patent. 

To the end, therefore, that the defendant may, if he can, show 
reason why your orators should not have the relief hereby prayed, 
and that he may make a full disclosure of all the matters aforesaid, 
and upon his corporal oath, and according to the best and utmost 
of his knowledge, remembrance, information, and _ belief, full, true, 
direct, and perfect answer make to such of the several interrogatories 
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hereinafter numbered and set forth, as by the note hereunder writ- 
ten it is required to answer—that is to say: 

I. Whether the said letters patent were granted and issued and 
assigned and afterwards reissued and assigned as hereinbefore set 
forth. 

II. Whether the said defendant has at any time, and during what 
period of time, made, sold, or used any, and how many, of the de- 
vices for inserting metallic staples constructed in whole or in part 
upon the principle and substantially in the manner described in said 
reissued letters patent No. 9803, and when and how the same were 
constructed ; describe minutely and in detail their construction and 
mode of operation. 

And now, to the end that the defendant may be compelled to ac- 
count for and pay over the income thus unlawfully derived from 
the violation of the rights of your orators as above, and be restrained 
from any further violation of said rights, your orators pray that your 

honors may grant a writ of injunction restraining the defend- 

7 ant from any further construction or sale or use In any man- 

‘ ner of said patented improvements or any part thereof in 

violation of the rights of your orators as aforesaid, and that the im- 

provements now in the possession of the said defendant may be de- 
stroyed or delivered up to your orators for that purpose. 

And also that your honors, upon the rendering of the decree for 
an infringement, as above prayed for, may proceed to assess, or cause 
to be assessed under your direction, in addition to the profits to be 
accounted for by the defendant as aforesaid, the damages your orators 
have sustained by reason of such infringement ; ‘and that your honors 
may increase the actual damages so assessed to a sum equal to three 
times the amount of such assessment under the circumstances of the 
wilful and unjust infringement by said defendant as herein set forth. 

And your orators pray also for a provisional or preliminary in- 
junction, and for such other relief as the equity of the case may 
require and to your honors seem meet. 

May it please your honors to grant unto your orators not only a 
writ of injunction conformable to the prayer of this bill, but also.a 
writ of hes angen of the United States of America, directed to the said 
defendant, and commanding him to appear and answer unto this bill 
of complaint, and to abide and perform such order and decree in the 
premises as to the court shall seem meet and be required by the 
principles of equity and good conscience. 

ISAAC W. HEYSINGER, 
One of the Above Complainants. 
JOSHUA PUSEY, 
Solicitor and of Counsel for Complainants. 


Norr—The defendant is required to answer each of the foregoing 
interrogatories, numbered I to I, inclusive. 
JOSHUA PUSEY, 
Solicitor and of Counsel for Complainanis. 
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8 UnitTED STATES oF AMERICA, a 
Eastern District of Pennsylvania, 


Isaac W. Hevsinger, one of the complainants in the foregoing bill 
named, being duly sworn, says that, so far as the statements therein 
| contained are within his own knowledge, they are true, and so far 

as they derived from the information of others he verily believes 
them to be true, and he further says he verily believes the said 
Henry R. Heyl in said bill named to be the original, true, and first 
inventor of the new and useful improvement in devices for insert- 
ing metallic staples, which is described in the reissued letters patent 
No. 9808 mentioned in the foregoing bill; and he verily believes 


that the title of complainants as set forth in said bill is true. 
ISAAC W. HEYSINGER. 


Sworn to and subscribed before me this eighth day of June, A. D. 
1883. | 
[SEAL. ] P. O. DURNELL, 
Notary Public. 


(Endorsed :) No. 40. April session, 1883. U. S. circuit court, 
eastern district of Penna. Isaac W. Heysinger, Christian H. Her- 
shey, and J. Loren Heysinger, doing business under the name and 
stvle of The Philadelphia Novelty Manufacturing Company. J. P. 
Crawford. Bill in equity. Issue subpeena returnable to first Mon- 
day in July, 1883. Joshua Pusey, solicitor for complainants. Filed 
June 9, 1883. 


9 And afterwards, to wit, on the 9th day of August, A. D. 

1883, the defendant, by his solicitor, comes into court here 
and files his answer to the bill of complaint of complainants in the 
words following, to wit: 


In the Circuit Court of the United States in and for the Eastern Dis- 
trict of Pennsylvania. In Equity. April Sessions, 1883. 


Isaac W. HrYSINGER et al 
vs. No. 40. 
JAMES P. CRAWFORD. 


The answer of James P. Crawford, defendant, to the bill of com- 
aint of Isaac W. Heysinger, Christian H. Hershey, and J. L. 
feysinger, copartners trading as the Philadelphia Novelty Man- 
ufacturing Company, complainants, 


This respondent, now and at all times hereafter, saving and re- 
serving to himself all and all manner of benefit and advantage of 
exception that can or may be had or taken to the many errors, uncer- 
tainties, and other imperfections in the said complainants’ said bill of 
complaint contained, for answer thereto, or unto so many and such 
parts thereof as he is advised is or are material or necessary to be 
answered unto by him, answering says : 

First, This defendant, answering upon information, believes it to 
be true, as averred in said Dill, that letters patent of the United 
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States, No. 195,605, were issued to one H. R. Heyl, dated September 
25, 1877, and that the same were surrendered and reissued to 
10 one G. W. Heyl, as reissued patent No. 9803, dated July 12, 
1881; but defendant has no knowledge of the alleged assign- 
ments thereof in said bill mentioned, nor of the title thereto, and 
prays that cémplainants may be required to make due proof thereof. 

Second. The respondent, further answering upon information and 
belief, says that it 1s not true, as averred in said bill, that the com- 
plainants or any of them are the assignees of the whole right, title, 
and interest of, in, and to said reissued letters patent, or have any 
power, right, or authority to sue thereon; but that the legal title to 
said patent is, as appears by the records of the Patent Office, in one 
George W. Hey], who is not a party hereto, and that said complain- 
ants are merely licensees under said Hey] for such time as they may 
comply with the conditions of said license and pay the royalties and 
keep the covenants therein mentioned and contained. In conse- 
quence whereof this respondent is advised, and so charges, that the 
said bill is defective for want of proper parties complainant. 

Third. This respondent, further answering, says that he is advised 
and believes, and so charges, that said reissued letters patent were 
absolutely null and void from their issue, and that the same were 
improvidently, wrongfully, and illegally granted, inasmuch as the 
said reissued letters patent describe and claim an alleged invention 
that is distinct from and dissimilar to, and not the same as the 
alleged invention described and claimed, in said original letters 

atent, and that new matter was interpolated into said reissued 

etters patent in contravention of law, which said new matter em- 
braced certain important changes and alterations which had become 
known and used by the public and were extensively used as public 
property and did not belong to or have any part in the alleged in- 
vention of said Henry R. Hey]. 
Fourth. And this respondent, further answering, says that 
11 the said reissued letters patent are void for the reason that they 
contain claims for other and different devices and sub-com- 
binations not claimed in said original letters patent, and which were 
extensively used as public property during the four years interven- 
ing between the granting of said original patent and the reissue 
thereof, and which (if the said Heyl ever had any right, title, or 
claim thereto, which this respondent denies) were lost, forfeited, 
waived, and abandoned by his laches and neglect, for the period of 
nearly four years, in applying for said reissued letters patent em- 
bodying, containing, and claiming the same. 

Fifth. And this respondent, further answering, denies that said 
original letters patent were surrendered for any good and lawful 
cause, or that the said reissued letters patent describe and claim the 
same invention as that for which said original letters patent were 
issued or intended to secure; and these defendants aver that said 
original letters patent were not surrendered because of the same 
being inoperative or invalid by reason of a defective or insufficient 
specification arising from inadvertence, accident, or mistake with- 
out any fraudulent intent on the part of the said patentee; and these 
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defendants further aver that said original letters patent were sur- 
rendered and false and fraudulent representations made with intent 
to interpolate and claim in said new and reissued patent, and the 
same does contain interpolations and claims of and for more and 
other matter than was embraced in the alleged invention of said 
Heyl, for which said original letters patent were issued to him, and 
by reason thereof are wholly null and void. 

Sixth. And this respondent further says, in denial of the relief in 
said bill prayed, that he is advised and believes, and so charges, 
that the devices described and claimed in said reissued patent, and 
the material and substantial parts of the thing patented, considered 
in the light of the state of the art at the time of making of said 
alleged invention and of application for and granting of said orig- 

inal patent, consist merely in changes in the form, proportion, 
12 and arrangement of the parts thereof, the same being old and 

well known, such changes involving mere mechanical skill 
and being an obvious mode of producing the result claimed, and 
not producing any new result or constituting any new mode or means 
of producing the same result, and not involving any invention or 
discovery or patentability, and that said reissued letters patent do 
not, for the reasons aforesaid, describe or claim any patentable im- 
provement or combination within the meaning of the acts of Con- 
gress relating thereto, and in consequence thereof were wrongfully 
and improvidently granted, and are null and void. 

Seventh. And this respondent, further answering, says that he has 
not violated or infringed any exclusive rights of the complainants, 
nor infringed any of the claims of the said reissued letters patent, 
for that the devices hereinafter mentioned made and sold by de- 
fendant are substantially different, as respects the part or improve- 
ment patented, from the devices described and claimed in said re- 
issued letters patent; and this defendant, in answer to the interro- 
gating partof said bill,says that he has made and sold in Philadelphia 
for about a year last past staple driving and clinching tools, known 
as the “ Victor” tool, which are wholly different from the devices 
described and claimed in said reissued patent, as respects the part 
or improvement patented, and were all made and sold by defendant 
under and in pursuance of letters patent of the United States, No. 
218,227, dated August 5, 1879, assigned to him, and under license 
from the patentee of letters patent, No. 260,365, dated July 4, 1882; 
and that defendant’s staple driving and clinching tools so made and 
sold by him as aforesaid were made by him in accordance with the 
said two last-mentioned letters patent, and the description and claims 
thereof therein contained, and which said devices are capable of con- 
joint as well as separate use. 

Eighth. And this respondent, further answering, says that he is 

informed and. believes, and so charges, that the said Henry 
13 R. Hey], in said bill named, was not the true, criginal, and 
first inventor of the alleged invention or any material and sub- 
stantial part thereof described and claimed in and by said reissued 
letters patent therein recited, but that the said alleged improve- 
ment, or the material and substantial parts of the thing patented 
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and claimed therein as new and original, were long prior to the 
alleged invention or discovery thereof by the said Henry R. Heyl, 
or of his application for said original letters patent therefor, well 
known toand made and used by divers persons in the United States 
and elsewhere, and are found described in prior patents and publi- 


187,189, dated February 6, 1877, to 


183,870, 
191,426, 
168,736, 


_ 158,013, 
: 112,719, 


78,079, dated 
No. 120,903, 
No. 182,078, 
No. 175,457, 


No. 144,401, 


35,255, 
40,522, 
50,539, 
55,189, 


cé 


6 
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No. 67,665, “ 

14 = No. 132,221, dated 
| | No. 56,884, “ 
No. 41,180, “ 


J. C. Smyth. 
Oct. 24, 1876, to 
H. R. Heyl. 
May 29, 1877, to 
Hey! & Brehmer. 
Oct. 11, 1875, to 
L. Goddu. 

Dec. 22, 1874, to 
EK. D. Averell. 
March 14, 1871, to 

Jeremiah Keith. 


Reissue, No. 7,904, dated May 2, 1876, to 


J. Keith. 
May 19, 1868, to 
Esser & Steere. 
Nov. 7, 1871, to 
H. C. Bradford. 
Oct. 8, 1872, to 
Heyl & Brehmer. 
March 28, 1876, to 
H. R. Heyl. 
August 13, 1867, to 
G. W. McGill. 
Oct. 15, 1872, to 
J. Tomlinson. 
Aug. 7, 1866, to 
A. C. Betts. 
Jan’y 5, 1864, to: 
D. M. Smyth. 
Nov. 11, 1873, to 
W. Malich. 
May 13, 1862, to 
W. C. Perry. 
Nov. 8, 1863, to 
Warren. 
Oct. 17, 1865, to 
. Wilson. 
May 29, 1866, to 
Williams. 


Without this, that there is any other cause, matter, or thing in 
said bill contained material or necessary for this defendant to make 
answer, and not herein and hereby well and sufficiently answered, 
confessed, traversed, and avoided or denied, is true to the knowl- 
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edge or belief of this defendant; all which matters and things this 
defendant is and will be ready and willing to aver, maintain, and 
— as this honorable court shall direct, and humbly prays to be 
1ence dismissed with his reasonable costs in this behalf most wrong- 
fully sustained. 


H. T. FENTON, 
Sol’r for Deft. 


J. P. CRAWFORD. 


15 UnITED STATES OF AMERICA, \ 
Eastern District of Pennsylvania, 


James P. Crawford, the defendant in the foregoing answer named, 
being duly sworn, says that the facts set forth therein, so far as stated 
of his own knowledge, are true, and so far as stated upon informa- 
tion he verily believes the same to be true. 

J. P. CRAWFORD. 


Sworn & subscribed before me this 8th day of August, 1883. 
W. VON A. WILLIAMSON, Pro CUE. 


(Endorsed :) 40. April session, 1883. United States circuit court. 
Heysinger et al. vs. Crawford. Equity, No. 40. Answer. Hecter 
F’. Fenton, solicitor for defendant. Filed August 9, 1883. 


16 And afterwards, to wit, on the 8th day of September, A. D. 

1883, the complainants, by their solicitor, come into court 
here and file their replication to the answer of the defendant in the 
word- following, to wit: 


Replication. 


In the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania. In Equity. April Sessions, 1883. 


V8. 


HEYSINGER et al. 
No. 40. 
CRAWFORD. 


The replication of Isaac W. Heysinger, Christian H. Hershey, and 
J. Loren Heysinger, complainants, to the answer of J. P. Craw- 
ford, defendant. 


These repliants, saving and reserving all and all manner of ad- 
vantage of exception to the manifold insufficiencies of the said 
answer, for replication thereunto, say that they will aver and prove 
the said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by these re- 
plants, without this, any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is not true; all 
which —— and things these repliants are and will be ready to 
—S2 
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aver and prove as this honorable court shal] direct, and humbly 
pray as in and by the said bill they have already prayed. 
JOSHUA PUSEY, 
Counsel for Complainants. 


17 (Endorsed :) No. 40. C. C. U.S., eastern district of Penna. 

In equity. April sess., 1883. Heysinger e¢ al. us. J. P. Craw- 
ford. Replication. Joshua Pusey, counsel for complainants. Filed 
September 8, 1883. 


18 And afterwards, on the day and year last aforesaid, the 

complainants, by their solicitor, come into court here and, the 
consent of the defendant being first had and obtained, file their 
amendment to the bill of complaint in the words following, to wit: 


Amendment to Bill. 


In the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania. In Equity. April Sessions, 1883. 


US. 


Isaac W. HEYSINGER et al. 
No. 40. 
JAMES P. CRAWFORD. 


And now, to wit, the 7th day of September, A. D. 1883, by consent 
of counsel for defendant, the bill in equity in the above cause is 
hereby amended as follows: 

(1.) By inserting the name of “George W. Heyl, resident in the 
city of Canton and State of Ohio and a citizen thereof,” in the title 
of the bill, and also after the word “ Pennsylvania,” in the secoud 
line from the top of page 2. 

(2.) By inserting the words “ your orator” between “1881” and 
“the,” near the end of the next to the last line on page 3. 

G) By inserting the words “or instrument” between “assignment” 
and “in,” on the last line of page 3. 

(4.) By inserting between the words “did “* and “sell,” at the be- 
ginning of the first line of page 4, the following : “Subject to certain 
conditions subsequent herein set forth.” : 

19 (5.) By inserting after the word “orators,” in the same line 
and page, the names “ Isaac W. Heysinger, Christian H. Her- 
shey, and J. Loren Heysinger.” 

_(6.) By inserting after the word “ appear,” at the end of the seventh 
line of page 4, the following : “ And your orators aver that the said 
yourorators, Isaac W. Heysinger, Christian H. Hershey, and J. Loren 
Heysinger, have always heretofore and now fully complied with the 
terms and conditions contained or mentioned in the said last-men- 
tioned assignment or instrument.” 

(7.) By substituting the words “assignments or instruments” for 
the word “assignment,” in line ninth of page 4. 

Canton, Ohio, August 31, 1883. 

GRHORGE W. HEY. 


JOSHUA PUSRY, 
Noliertor for Complainants. 
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(Endorsed :) No. 40.. April sess., 1883. C. C. U.S. In equity. 
Heysinger e¢ al. vs. Crawford. Amendment to bill of hare, ws. « 
This may be filed with like effect as though leave of court had been 
obtained. H.T. Fenton, sol’r for def’t. Filed September 8, 1883. J. 
Pusey, for complainants. 


20 Complainants’ Testimony-in- Chief 


In the Circuit Court of the United States in and for the Eastern - 
District of Pennsylvania. In Equity. April Sess., 1883. 


V8. 


Isaac W. HEyYSINGER ef al. 
No. 40. 
JAMES P. CRAWFORD. 


Proofs taken on behalf of the complainants before Francis S. Brown, 
examiner, at the offices of H. T. Fenton, Esq., complainants’ so- 
licitor, No. 905 Walnut street, Philadelphia, pursuant to notice. 


TuEspDAy, September 18, 18838. 


Present: Joshua Pusey, Esq,, solicitor for complainants; H. T. 
Fenton, Esq., solicitor for respondent. 

Complainants offer in evidence a certified copy of reissued letters 
patent No. 9803, granted to George W. Heyl July 12, 1881, for a 
device for inserting metallic staples, being the letters patent upon 
which this suit is brought. 

Also copy of an assignment of letters patent No. 195,603, dated 

September 25, 1877, granted to Henry R. Heyl, for an im- 
21 yrovement in devices for inserting metallic staples, made b 
fenry R. Heyl to George W. Hey! and bearing date March 
20, 1878. 

Also a copy of an assignment of said reissued letters patent No, 
98038, granted to George W. Hey] July 18, 1881, for improvement in 
devices for inserting metallic staples, made by George W. Heyl to 
the complainants, Isaac W. Heysinger, Christiam H. Hershey, and 
J. Loren Heysinger, dated November 23, 1881. 

It is agreed by defendants’ counsel that said — of assignments 
are true copies of the original assignments, and shall have the same 
effect as evidence as if they were the originals. 

Also an implement for driving and clinching metallic staples, en- 
titled the “ Victor,” which is produced by the defendant and admitted 
by him to be one of the implements made and sold by him previous 
to this suit, marked Complainants’ Exhibit A. 


Isaac W. HEYSINGER, a witness called on behalf of the com plain- 
ant, being duly sworn and examined by Mr. Pusry, says: 


Q. 1. You are one of the complainants in this case? 

A. 1. Tam. 

Q. 2. Your firm is largely engaged in the manufacture and sale of 
Ny wr for driving and clinching staples? 

A, ts. 
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Q. 3. You have been engaged for some years in manufacturing 
substantially such implements as are described in the patents upon 
- which this suit is brought, aren’t you? 

A. 3. We have. 

Q. 4. Please produce samples of these tools so made by you? 

A. 4. Witness produces a staple-driving tool, which is offered in 
evidence and is marked Complainants’ Exhibit B; also such a tool, 
which is offered in evidence and is marked Complainants’ Ex- 

hibit C. 
22 Q. 5. State whether or not you pay a royalty on these tools 
or either of them, and to whom. 

A. 5. We pay a royalty on the tool marked Complainants’ Exhibit 
B to George W. Heyl, and would be obliged to pay a royalty on the 
tool marked Exhibit C had we not been exempted therefrom by a 
special arrangement with Mr. Heyl, made some years since. before 
we acquired any special right from him. 


Cross-examined by Mr. Fenton: 


X Q. 6. How long have you been engaged in manufacturing tools 
like Exhibits B and C? 3 

A. 6. The tool marked Exhibit B we have manufactured for be- 
tween two and three years, [ think; the smaller tool, Exhibit C, we 
have manufactured for about three and a half years or thereabouts. 

X Q. 7. Did you make any tools like Exhibits B or C prior to the 
assignment or contract with you dated November 23, 1881 ? 

A. 7. We made both before that date. 

X Q. 8. By what authority, if any? 

A. 8. By authority of a license from George W. Heyl and letters 
patent granted to me in the beginning of the year 1880. 

X Q. 9. Was the license in writing, and what was its date? 

A. 9. It was in writing; I do not know the date; it was in the 
latter part of 1880 or the early part of 1881, I think. 

X Q. 10. Was it prior to the reissue? 

A. 10. To the best of my recollection, it was. 

X Q. 11. Did you pay royalty under that license ? 

A. 11. We did. 

r xX tei What machines did you manufacture under it, Exhibit 
or Ct : 

A. 12. Both; the Exhibit C paid no royalty by special agree- 

ment. 
23 X Q. 13. Was the special agreement you refer to part of the 
license ? 3 

A. 13. It was included in the license—that is, the exemption was 
included. I will produce the original or a copy of it. 

X Q. 15. Was not Exhibit C excluded from the payment of royalty 
under that license on the ground that it was covered by your patent 
of April 13, 1880? 

A. 15. By no means; it was excluded because we had been manu- 
facturing the goods for some time, and had spent a great deal of 
money in developing the trade before we discovered that our letters 
patent gave us no right to manufacture the two, but that the right 
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was either in Mr. George W. McGill or Mr. Hey). After a careful 
examination of the whole ground we satisfied ourselves that we would 
be obliged to abandon the manufacture unless we secured the right 
to manufacture from the owners of the Heyl patent. We looked 
them up and made as good an arrangement as we could, and found 
him willing to concede us the right to manufacture the small tool 
known as Exhibit C, which we had been manufacturing, provided 
we paid royalty on all other forms. This concession was made us 
for a money payment in advance and the obligation to defend the 
validity of the patent, and assume all legal expenses of establishing 
and maintaining the same without cost to the owner. It was a 
simple matter of bargain, the subordinancy of the Exhibit C and 
the patent under which it was made being fully recognized then 
and since. 

X Q. 16. Is Exhibit C excluded from the payment of royalty under 
the contract of November 23, 1881 ? 

A. 16. Yes; this assignment is a mere amplification or restatement 
in stronger legal terms, as I understand it, of what was intended to 
be granted by the previous license. 

X Q.17. Was not the fact of Exhibit C being patented by you April 
13, 1880, one of the reasons why it was excluded from the payment 


of royalty ? 
A. 17. I did not so understand it. Had Hey! been in shape 
24 to contest I am satisfied that he would have beaten us, and 


was so satisfied at the time. I had made a very complete 
study of the state of the art which had been forced upon me by a 


_ very expensive and annoying legal contest, forced upon us in Great 


Britain by the holders of the McGill patent, and in endeavoring to 
find means to defeat the McGill patent we were obliged to make this 
investigation. 

X Q. 18. Since the year 1881 have you paid more than two hun- 
dred dollars a year royalty under the license of November 23, 1881 ? 


(Objected to as immaterial.) 


A. 18. The royalties have been greatly lessened by infringements 
which we are now contesting under the obligations of our assign- 
ment and as a part of the condition on which we are exempt on the 
Exhibit C. I am not able to give a direct answer as to the exact 
amount. If the legal expenses of these contests paid by us up to 
date be included, as they should be, the total amount will be eon- 
siderably over a thousand dollars. 

X Q. 19. (Question is repeated, with the explanation that the 
question related solely to the royalties under article 2 of the con- 
tract and not to legal expenses under article 4.) 

A. 19. I think not. 

X Q. 20. Are you willing to swear that your firm made for sale a 
single implement like Exhibit B within the last two years? 

A. 20. We have just received from the foundry more than half a 
ton of castings for this tool, and have had two men constantly busy 
on previous lots of the same amount for several months past. Our 
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trade on these tools is rapidly increasing. We expect to quadruple 
‘ our sales within the next year. It gives excellent satisfaction. 

X Q. 21. Then it is not true, as has been previously alleged in 
this case, that the alleged infringements have interfered with your 


orders for and sales of this machine. Is that so? — 
25 A. 21. The infringements have very greatly diminished our ; 
sales; and my opinion that we shall quadruple our sales next 2 


year is based on the fact that we expect to stop infringements very 
soon. Our agents constantly urge us to greater vigor against in- \ 
fringers, who do us great injury, both by competition and public aA 
misrepresentation of the facts. 
X Q. 22. Since November, 1881, to the present date what pro- 
portion of tools like Exhibit B have you sold as compared with Ex- 
hibit C? 
A. 22. The proportion is relatively small. The Exhibit C sells at 
one-third the price of Exhibit B, and answers the same purpose. 
We had our trade established on Exhibit C before we commenced 
manufacturing Exhibit B. Wehad to push Exhibit B against the 
trade of Exhibit C as well as other infringements called into being 
by the success of Exhibit C. | | 
X Q. 23. Please state the proportion as nearly as youcan since the 
fall of 1881. 
A. 23. Probably one of Exhibit B to fifty of Exhibit C, though 
the proportion now is much greater. We are now selling relatively 
more of Exhibit B. <— 
X Q. 24. Are all the Heyl tools you make now and have made 
within the past two years exactly like Exhibit B; and, if not, wherein. 
consists the difference ? 3 
A. 24. The Heyl tool is the only tool for driving staples which 
we manufacture. We have several subordinate patents, but they 
are all Hey! tools. 
X Q. 25. Was the reissue of the Hey] patent obtained at your in- 
stance? } 
A. 25. Not specially. The patent was examined by our counsel 
and by the solicitor who obtained the original patent and who ) 
stated that it should be reissued and that the original patent was 
defective as it stood, while the invention was perfectly clear. This | 
was the conclusion of others. a 
X Q. 26. Was it not done at your suggestion ? 
A. 26. I never suggested it to the owner of the patent. I 
26 may have suggested it to others, and I may say that after we 
had once satisfied ourselves that it could be reissued against 
us if held by others it was our obvious right and duty on securing 
control of it to protect the invention which it was designed to cover 
but did not. ca 
X.Q. 27. Then was it your opinion that the original Heyl patent 
did not cover a detachable staple driver like that shown in Exhibit 
C, and hence your suggestion that it ought to be reissued ? 
A. 27. I have not said that I suggested it; neither have I said that 
the original patent would not legally cover the form Exhibit C. My 
own opinion was thatone of the most important claims of the original 
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patent was for a combination, which lacked an element to make it 
operative. This fact was afterwards corroborated by the examiner, 
who refused to pass the same claim in the reissue in its original form 
for the reason that it was an inoperative combination. 

X Q. 28. What element do you refer to? 

A. 28. The element found in line 2, claim 1, of the reissue “ and 
the sliding staple guide B.”. No two could operate by a simple ham- 
mer and anvil without the invention of a staple guiding channel, 
which could slide with reference to the hammer and anvil, so es to 
uncover successively the length of the legs of the staple as the same 
were projected through the intervening papers and into the clinch- 
ing recess by the forcible approach towards each other of the ham- 


mer and anvil. 
ISAAC W. HEYSINGER. 
Sworn and subscribed before me this eighteenth day of Septem- 


ber, A. D. 1883. 
FRANCIS 8. BROWN, L£zaminer. 


Henry R. Heyt, a witness called on behalf of the complainants, 
being duly sworn and examined by Mr. PusEy, says: 


(27 Q. 1. What is your name, age, residence, and occupation ? 


- 


A. 1. Henry R. Heyl; age, 41 years; residence, 4050 Aspen 
street, Philadelphia ; occupation, inventor. 

Q. 2. You are the inventor and original patentee of the invention 
described in reissue No. 9803, in evidence in this case? 

A. 2. Yes, sir. 

Q. 3. Did you manufacture implements under your patent ? 

A. 3. I had large numbers of them manufactured for me. 

Q. 4. You made them in several different forms, I believe? 

A. 4. Yes, sir. 

Q. 5. In other forms beside those particularly shown in the draw- 
ings of the patent? 

A. 5. I have never sold any in any form except those shown in 
the drawings of the original letters patent and the reissue, excepting 
the inverted form which is shown ir the exhibit which I now pro- 
duce. 


(The implement produced is offered in evidence and marked Com- 
plainants’ Exhibit D.) 


Q. 6. When did you make or sell implements of which the form 
Exhibit D is a sample? 

A. 6. I commenced to manufacture such implements in the fall 
of 1878, and began to sell them in January, 1879. 

Q. 7. Was there any other part used in connection with this 
form? If so, state what it was. 

A. 7. The only other part which I originally intended to incor- 
porate into this form was a spring to elevate the driver, which, 
however, for reasons which seemed to me then sufficient, I ‘did not 
put upon all the tools. 
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Q. 8. Are you familiar with the state of the art with reference to 

machines for inserting staples up to the date of your original patent ? 

A. 8. For many years much of my time was devoted to the 

28 invention of machines for inserting and clinching wire 

staples in paper boxes, books, etc., during which time I ac- 

quired a pretty thorough knowledge of the state of the art to which 
these machines pertained. 

Q. 9. Please examine reissued patent 9803 and also the imple- 
ment marked Complainants’ Exhibit A, which I now hand you, and 
state, as an expert, whether or not you find the invention described 
and claimed in said reissue embodied in said Exhibit A; state also 
the special claims in said reissue which, in your opinion, if any, of 
the claims there are infringed by that exhibit. 

A. 9. Upon an examination of the tool, Exhibit A, and reissued 
letters patent No. 9803 it appears to me that the said tool embodies 
the devices patented in said reissue by the second, fourth, and eighth 
claims thereof, more especially. 

Q. 10. You say more especially. Do you fiud any other claims 
that are infringed by this exhibit, in your opinion ? 

A. 10. Having named the said claims more especially, I did not 
mean thereby to exclude any of the others, which, upon a second 
and closer examination, [ think some thereof might be added to the 
list, Which are, possibly, the first and sixth, 

QQ. LI, State whether or not you had any Iyterest in the result of 
the application for the reissue of the original patent and whether 
OF MOE YOR have any Taterc ia che result of this present suit 

AL UL Thad and have WO Taterest 2 atthey Case 


Cross-examined by Ma, Pewter : 


X Q 1A Please look at Exhibit A and tell me what part of that 
apparatus you think is the equivalent af the © reciprocating driver 
provided with the knob G” mentioned in the second claim, 

A, 12. This tool, Exhibit A, is one of the inverted forms wherein 

the several devices perform exactly the same function, 
20 but wherein the hand knob and the resisting base are changed 

about, so that the blow of the hand is struck from the oppo- 
site end of the stapling device from that shown in the drawings of 
reissue patent 9803, which tool, Exhibit A, is like the tool, Exhibit 
D, in this respect. The mere inversion of the knob does not consti- 
tute invention, but simply a matter of preference, while the devices 
all operate with reference to each other to perform the same end in 
exactly the same order and manner. 

X Q. 18. The question is repeated, with a request for a specific 
answer. 

A. 13. That part of the device which in this instance is the lower 
arm and contains the clinching cavity and which in this case sus- 
tains by resistance the driving and clinching blow of the hand from 
the opposite part of the tool. 


X Q. 14. Look at claim 2 of the reissued patent and say whether | 


or not any of the elements of that combination claimed are novel 
with vou, 
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A. 14. In my opinion, they are novel. 

X Q. 15. You probably did not understand my question. Did 
you mean to say that you were the first inventor of a staple guide, 
B, of an anvil, A!, of a coil spring, D, and of a reciprocating driver, 
with a knob to it, or any of them, alone and separate from the others? 

A. 15. I did not mean by my answer that these devices, separate 
from the other, formed in themselves elements of distinct novelty ; 
I meant that their combination for the purpose specified was novel. 

X Q. 16. And that only? Is not that so? 

A. 16. I think it is. | 

X Q. 17. Is the stationary staple-clinching base of Exhibit A 
capable under any circumstances of being reciprocated or intended 
to be so used ? 

A. 17. Yes; without answering the question as to the intention of 

the designer of the device, Exhibit A, it is perfectly practical 
30 to make the so-called stationary base the movable part of this 

device, and that which is herein intended to be the movable 
part to become the stationary part, by simply inverting the tool 
and striking upon the base, or the same tool may be laid upon its 
side, and by the pressure of both hands each of the two parts of the 
tool becomes movable toward the other and operate practically to 
insert and clinch a staple. The necessary force to be used In the 
application of Uhis tool simply requires an equivalent resistance to 
make the two parts of the tool perform their duty always in like 
AMET, 

XN QUIS. As Exhibit Ais constracted is tt not Tapossible with 
that specific device to use the stationanmreces anvil in any other 
Way than as @ stationary and Rot a reciprocating driver? 

ALAS As TU have said, the specitie device now In my hand is 
capable of being used practically, just as deseribed In my last 
ANSWER, 

X QOIM As Exhibit A is constracted is not the clinching base to 
be laid upon the table when the blow is struck ; and, if so, is it not 
a stationary driver only 

A.19. Yes; it is evident that the clinching base is intended to 
rest upon a firm object and be the stationary part of the device, just 
as in the tool of my construction, viz, Exhibit D; but while this 
clinching base is thus stationary with reference to the table that it 
rests upon it is, nevertheless, practically movable toward the staple- 
inserting device. ; 

X Q. 20. Then you mean to say that the stationary-recess clinch- 
ing base of Exhibit A is the mechanical equivalent of the recipro- 
cating driver of the reissued patent; is that so? 

A. 20. Yes, sir. 

X Q. 21. And hence you consider it an infringement when used 
In connection with the other elements ? 

A. 21. Yes, sir. 

X QQ. 22. Please tell me where in Exhibit A you find the “ two 
opposite jaws” mentioned in claim 4 of the reissue. 
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A, 22. They are there, united to each other by a pivot or 
31 rocking joint, the one jaw containing the clinching cavity 

and the other jaw, when the tool is in use, contains the staple- 
driving devices, 

X Q. 28. Then if the upper jaw or guide arm was omitted would 
you consider that device, Exhibit A, to infringe the fourth claim of 
the reissue ? 

A, 238. No, sir. 

X Q. 24. Without that upper jaw or guide arm, then, the staple 
driver and clinching base, Exhibit A, would not be the machine of 
the reissued patent; is not that so? 

A. 24. Yes, sir. 

X Q. 25. Are you one of the patentees named in letters patent to 
Hey! & Brehmer, dated May 29, 1877? 

A. 25. Yes, sir. 

X Q. 26. And do you not find in that patent a reciprocating staple 
driver for holding and driving a staple, marked “ No. 28” in the 
drawing of that patent, in combination with a slotted plate, marked 
“ No. 67,” countersunk at its ends, which latter serves as a stationary 
clinehing base, to partially bend the legs of the staple when driven 
through stock by the staple driver 28? 

A. 26. I do find therein a staple driver, and also the plate you 
have described containing the slot with recessed ends, but the said 
recessed ends of said slot have nothing whatever to do with the 
clinching operation, this latter operation being done entirely by 
rocking jaws situated back of the slotted plate and operating in said 
slot as a guideway. 

X Q. 27. Will you please look at letters patent granted to you Oc- 
tober 24, 1876, for a machine for forming, inserting, and clinching 
staples, and state if you do not find therein staple guiding and driv- 
ing mechanism in combination with a guard plate, N, “having a 
narrow slot, with two countersunk enlargements in it at points op- 
posite to the entrance of the staple legs ” for guiding the latter to- 

wards each other and serving partially to clinch the same? 
32 A. 27. I find the devices described in the question, but the 

said slot in the guard plate, having two countersunk reeesses 
in it and having no bottom, is merely a guide to direct the two op- 
posite staple legs inte position where the two rotating clincher jaws 
may certainly strike them and bend and clinch the same, so that 
the element of an unmovable recess clincher and the element of a 
reciprocating driver provided with a knob are not found in said 
machine described in said letters patent. 

X Q. 28. Apart from the knob, however, you find in that patent, 
do you not, a reciprocating staple guiding and driving mechanisin 
in combination with a slotted guard plate to direct and partially 
bend the staple legs toward each other? 

A. 28. Yes, sir. 

X Q. 29. In your original patent on which your reissue and this 
suit is founded do you not find therein that the “recess F is so 
shaped that as the staple legs enter thereinto (the papers) they will 
strike the concave or slanting walls cf said recess, and thus be bent 
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inward towards each other sufficiently to insure their being bent 
down properly when again struck between the faces of the guide B 
and the driver EF,” and does not that language describe the equivalent 
of the slotted guard plate mentioned in the last question to guide or 
partially bend or direct the staple legs only and requiring other 
mechanism or other means, as set forth in this original patent No. 
195,608, to finally clinch the staple legs against the paper? 

A, 29. You have described the device correctly, but there is a 
wide difference between a concave recess, which is capable of bend- 
ing the two opposite staple legs toward each other until they meet 
and bear almost in a straight line toward each other, and a slotted 
guide plate which has no bottom and which is merely intended, as 
described, to keep the protruding staple legs from getting astray, so 
that the movable stindhade would not engage with them. In the 
former instance the concave recess is in itself a complete clincher, 

notwithstanding a subsequent pressure of the already clinched 
Sb staple is provided for for the purpose of more thoroughly 

flattening down the staple legs and embedding them toa 
certain extent in the material through which they have passed, 
thereby adding compression between the staple legs and staple 
crown, which in many cases is desirable as a complete clinch. 


Adjourned to Wednesday, September 19, 1883. 


WEDNESDAY, September 19, 1883. 


Present: Joshua Pusey, Esq., counsel for complainant; H. T. 
Fenton, Esq., counsel for respondent. 

Mr. Pusey, complainants’ counsel, produces a certified copy of a 
license of George W. Heyl to the complainants, dated February 7, 
1881, being the license referred to in the testimony of I. W. Hey- 
singer’s answer to question No. 13. 


X Q. 80. In the machine as operated do not the countersunk en- - 


largements in the guard plate N partially bend and direct the staple 
legs toward each other in the actual operation of that machine 
as it is described in the specification of your patent of October 24, 
1876? 3 
A. 30. No; not in the sense indicated by the question. The ma- 
chine as constructed has the two countersunk enlargements, which 
are purely funnel shape, so situated opposite to the points where 
the staple legs should = through the book that in case, as 
frequently happens in driving a staple, the staple legs do not come 
out of the paper at the exact point where they should enter between 
the movable clinching plates, these countersunk cavities will correct 
any such deflection of the staple legs and bring them to a proper 
point where they will pass between the movable clinching plates. 
The clincher plates referred to in the specification of letters patent of 
October 24, 1876, No. 183,670, are so arranged that as the 
34 staple legs pass between them they are slightly bent toward 
each other and rest firmly against the said swinging clincher 
plates. 
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X Q. 31. Is the slight bending, as you have used that term in the 
latter part of your last answer, produced by the staple legs coming 
in contact with the funnel-shaped recess in the guard plate? 

A. 31. No. 

X Q. 32. Does not your patent of October 24, 1876, say so? 

A. 32. No, sir; said patent does not say so; but it distinctly says 
that the staple legs are fous toward each other by the clincher plates 
after the staple legs have been directed to said clincher plates by 
the concave portion of the slot in the guide plate. 

X Q. 33. Then the difference between us in our understanding of 
that patent is that I use the words slightly bent and you use the 
word directed. Is not that so? 

A. 33. No, sir; for you have misapprehended the function of the 
tapering cavities in the guide plate, which tapering cavities are 
countersunk to center holes, which are first bored in said guide plate 
just as far apart as the staple legs are before it has been inserted 
into the we 9 The purpose, then, of the tapering cavities at each 
end of the narrow slot are simply to direct the staple legs into the 
clinching device; and in all cases on these machines, if said mov- 
able clinching plates or Jaws should be removed, there would be no 
bending of the staple legs toward each other beyond a perpendicular 
line from the back of the book. 

X Q. 34. If a staple leg comes in contact with the side of a con- 
cave cavity forcibly is it not necessarily bent, even in ever so slight 
a degree, from a perpendicular line? 

A. 34. No; for it will depend entirely whether the staple leg 
strikes the slanting surface from a perpendicular line, as the ques- 
tion terms it, or whether the staple leg impinges against said slant- 

ing surface at an angle. What I mean by this is if we drive a 
35 straight wire directly towards the apex of a cone or conical 
recess it will naturally pass to the center without touching 
. the sides of the recess. If anything should be interposed which 
would deflect the wire from its natural course it me be carried 
by the incline of the said recess to its true course towards the base ; 
and, as in practice, staple legs frequently are deflected from a true 
course through a number of sheets of paper, these conical slots 
referred to in my answer are merely to correct said deflection and 
bring the staple-legs again to their true position at right angles to 
the staple crown. 

X Q. 35. In this patent of October 24, 1876, are the clincher plates 
in the position shown in figure 5 when in a state of rest and before 
beginning the operation of flattening down the ends or legs? 

A. 35. The drawing, figure 5, represents them in a state of rest 
before they are operated to perform the function of clinching. 

X Q. 36. That being so, the staple legs, after being forced through 
the paper, bear against the inclined faces of these clincher plates 
and are slightly turned inward, as set forth in that patent and shown 
in figure 5. Is not that so? 

A. 36. Yes, sir. 

X Q. 37. Are you the patentee of letters patent No. 175,457, dated 
March 28, 1876? 
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A. 37. Yes, sir. 

X Q. 38. Does not that patent describe and show, inéer alia, a tube 
with grooves to direct a staple into pasteboard, which is driven 
therein by a hammer, T, moving within a tube? 

A. 38. Yes, sir. 

X Q. 39. And how is the staple clinched on the pasteboard by 
that patent ? 

A, 39. The staple is clinched by the machine described in this 
patent by two movable clinchers operating towards each other to 

bend the staple legs down upon the pasteboard, there being 
36 —s two forms of said clincher shown in this patent, one in figure 

10, where the two jaws rotate towards each other about a 
common centre, and the other clincher, as shown in figure 11, is 
constructed by forming at the end of two parallel slide bars, which 
move in opposite directions in the same plane, clinching lugs, which 
draw the staple legs together and flat up against the under side of 
the pasteboard. 

X Q. 40. Please look at the patent granted to yourself and August 
Brehmer, dated October 8, 1872, and say if that patent describes the 
machine for inserting and clinching metallic staples in paper 
stock. 

A. 40. Yes; said machine is designed to staple paper boxes. 

X Q. 41. And by that machine staples are driven through the 


‘paper by sudden percussion ; is nut that so? 


A. 41. Yes, sir. } 

X Q. 42. And by that machine the staple to be driven is inserted 
in a plunger and driven through the stock by means of a hammer 
operated by a spring; is not that so? 

A, 42. No, sir; this machine is constructed to make its own staple 
from a proper lengti of straight wire. The staple is made by a 
hollow bending fork passing around the wire and around a mandrel 
of the shape of the inside of the staple. This hollow bending fork 
has traversing within it a driving rod, which at the proper time, by 
the force of springs, after the mandrel is withdrawn, drives the 
staple out of the bending fork and through the paper of the box. 

X Q. 48. Are you familiar with letters patent to Esser & Steere, 
No. 78079, dated Mav 19, 1868, and letters: patent to H. C. Bradford, 
No. 120,903, dated November 7, 1871, both for inserting button ends 
into material and clinching down the ends onto the under side of 
the material? 

A. 48. I do not remember having seen the patent of Esser & 
Steere, but that of Bradford I did examine some seven years 

since. 
Oo” X Q. 44. And it showsa recessed clinching anvil for bending 
the ends against the under side of the material; is not 
that so? 

A. 44. That is so, but whether the recessed clinching anvil is of 
one concave piece, or whether it is a concaved ring with a finish- 
ing plunger working upward through the center of it, Iam, with- 
out reference to the patent, unable to state. Upon examination of 
the patent the clinching is performed first by a recessed clincher 


“ Ce 
ss ors, “tee 


22 JAMES P. CRAWFORD VS. 


and afterward by a flat-faced plunger coming firmly in contact with 
the bent legs of the button hook. 

X Q. 45. You are aware, however, that it was not novel with you 
to use a recessed clinching anvil? 

A. 45. Yes, sir. 

X Q. 46. Are you familiar with letters patent No. 56884, dated 
August 7, 1886, to A. C. Betts, and also patent 132,221, dated Octo- 
ber 15, 1872, to J. Tomlinson, both for staple guiding and inserting 
devices? 

A. 46. I have seen both patents referred to. 

X Q. 47. Do not they both describe a tube for holding a staple, in 
which tube is a sliding hammer, to be operated for driving a staple 
down through paper stock or other material ? 

A. 47. Yes, sir; so far as the action of the tool is described in the 
question, leaving out the purpose or material to be stapled, which | 
do not remember about. 

X Q. 48. Do you know in round numbers how many United States 
patents have been granted for apparatus to be worked by hand for 
inserting and clinching metallic staples between the date of your 
origina] patent of September 25, 1877, and the application of May 
10, 1881, for the reissue sued on in this case? 


(Objected to as immaterial.) 
A. 48. No, sir. 


X Q. 49. Have you examined any of them, and can you state ap- 


proximately their number ? 
(Same objection as to last question.) 


38 A. 49. I cannot approximate the whole number, but I re- 
member to have examined several. 
X Q. 50. And did you examine them prior to the application for 
this reissue ? 


(Objected to as immaterial.) 


A. 50. Yes, sir; some of them. 
X Q. 51. Who suggested the application for the reissue, vourself 
or the plaintiffs? 


(Same objection as before.) 


A. 51, Tam unable to state who suggested it, 

X Q. 52. Did you not prepare all the claims of the reissued pat- 

tt 

A. 52. Thad something to do with the preparation of all of said 

claims in connection with the solicitor who prosecuted said reissue. 
X Q. 53. Was it not the intention in preparing that reissue speci- 

fication, either at the instance of yourself or the plaiatiffs in this 

case, to so mould the claims as to bring within their scope and mean- 

ing the complainant’s Exhibit C, then and now manufactured by 

them, as testified to by Mr. Heysinger vesterday ? 


(That part of the question is objected to which inquires of the 
witness as to the intention of any one but his own.) 
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A. 53. My intention in asking for the reissue and in preparing its 
claims were to obtain the fullest possible protection for my invention 
against all infringers who sought to take advantage of the oversight 
of my original specification. 

X Q. 54. Do the claiins, or any of them, of that reissue embrace 
the substantial features, to wit, the driving and clinching of the 
staple embodied in this Exhibit C manufactured by the complain- 
ants! 

A. 54. Yes, sir. As said, Exhibit C is substantially the same de- 

vice as Exhibit A, referred to in my previous examination. 
39 X Q. 55. And in your opinion, then, the original patent 

was defective in not ores broad enough to cover such a de- 
vice; is that so? 

A. 55. In my opinion, my original patent was defective, in that 
it did not cover the whole of my invention, and in framing the re- 
issue it was no purpose of mine to cover broadly any form of device 
which was not Invented by me. 

X Q. 56. My question was whether you considered the original 
claims defective in not covering such a device as Exhibit C, and 
hence, in your opinion, it was necessary to apply for a reissue ? 

A. 56. Exhibit C, or devices like it, I do not remember to have 
taken into consideration as especially infringing my patent, but if 
the said reissue does cover such devices it was because the merit of 
the invention lay in me and I was entitled to full protection there- 
for. : 

X Q. 57. But the original claims did not cover such devices, 
although you now say you now consider them within the scope of 
your invention, and hence the claims now in the reissue were In- 
serted. 


(Objected to, as the question as to whether the original patent 
did in fact or not cover the device referred to, Exhibit C, ts a ques- 
tion of law, and the opinion of the witness on questions of law of 
this character is immaterial.) 


A. 57. T have no means of knowing how broadly said original 
claims would have been legally construed had the said original 
patent ever been litigated, but, in my Judgment, the said claims were 
defective in that respect, and whether I have bettered them in the 
reissue remains to be seen, . | 

X Q. S58 What was “the oversight” in your original specitica- 
tion that you speak of in your fifty-third answer? | 

A. 58. The oversight refers in general to the several matters 
which were ccnnuatal in the reissue. It will be impossible for me 
to point them out specifically at this time without refreshing my- 

self upon the whole subject as gone into at that time. 
40 X Q. 59. Did the alteration consist in anything else sub- 
stantial other than a remodeling of the claims? 


_ (Objected to for the reason that the original patent and reissue 
indicate the alterations that were made.) 


A. 59. Iam unable to answer that question at this time. 
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X Q. 60. Please state generally, if you cannot do so specifically, 
why you applied for that reissued patent with enlarged claims. 


(Objected to because it is not shown, known, or admitted that the 
reissue contains any enlarged claims.) 


A. 60. My motive in applying for the reissue was the justifiable 
one of obtaining the fullest protection that I could for my inven- 
tion. I am not aware that any matter in the said reissue can be 
construed as enlarged claims. 

X Q. 61. Do you consider it an essential feature of your invention 
that a device should contain a knob or other equivalent means of 
operating it by a blow of the hand, in the absence of which such 
device would not be in the claims of the patent ? 

A. 61. I do consider it essential to the device that the process of 
inserting the staple should be in some means by the force of the 
hand, as the tool is intended to be a hand-operating tool and not 
one of the class termed as power tools, or those operated by foot- 
treadle. 

X Q. 62. Then it is to be operated as an essential feature of its 
operation by means producing a sudden percussion and not a 
gradual pressure ; is that so? 

A. 62. Not exclusively so, for the amount of percussion or pressure 
instead which will render the tool practical will indicate whether a 
blow is required or whether pressure alone will be sufficient. 

X. Q. 63. If the reciprocating anvil or, in case of inverting 
41 of the parts, the staple driver was operated directly by a hand 
lever, would that be the equivalent of your knob to be struck 

by the hand ? 

A. 63. Said device would contain all the equivalents, with the ad- 
dition of a lever. 

X Q. 64. If in figure 3 of the reissued patent the parts were reversed 
and the clinching anvil stationary at the bottom, and the staple 
guide reversed and put at the top of the device, would you consider 
such a construction to be within the claims of this reissued patent, 
and to be the substantial mechanical equivalent of the tool therein 
shown and described ? 

A. 64. Certainly. 

X Q. 65. Will you please look at your reissued patent and tell me 
at what points of the curvature of the recess in the clinching anvil 
the staple legs must strike to effect a clinching ? 

A. 65. At the points opposite to where the staple legs come through 
the paper. 

X Q. 66. And is it not at that particular point on either side of 
the recess that the clinching is effected ? 

A. 66. That particular point or any other one would not clinch 
a staple leg. It is the continuation of the curved recess that per- 
forms the work after the starting point has been struck. 

X Q. 67. Do you state upon actual experience and after experi- 
ment? 

A. 67. No, sir. 
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Re-examined by Mr. Pusey, counsel for complainant: 


Q. 68. In your reissued patent, as well as in the original, you 
speak of a stationary anv:l. What did you mean by that expres- 


sion? 


A. 68. That it was stationary with reference to the table that it 
stood on as necessary to resist the impact occasioned by a blow of 
the hand upon the stapling device. 

Q. 69. Then the term was one of description and not of limitation? 
Am I right or wrong? 

A. 69. You are right. 
42 Q. 70. In any of the letters patent antedating your original 
patent is therea machine shown or described in which it is 
designed, adapted, or capable of inserting staples singly by the hand 
into the mouth of the staple-guiding channel, and then of forcing 
the inserted staple through layers of stock to be united and clinch- 
ing the same against a recessed clinching block ? 

A. 70. I know of none. 

Q. 71. Are you or are you not aware of any machine previous to 
the date of the original patent in which the operation referred to in 
my previous question can be performed ? 

A. 71. I know of none. : 

Q. 72. And do you know of any machines for inserting and clinch- 
ing metallic staples through paper or equivalent material, either 
patented or unpatented, previous to the date of yourinvention, which 
combined a recessed clinching anvil and opposed-thereto and co- 
acting therewith a sliding staple guide, having a staple driver con- 
tuined therein, the staple being inserted in the mouth of the staple 
guide when the said opposed parts stand open to each other, whereby, 
when the staple driver is forced towards the clinching recess, the 
staples are driven through the paper and clinched ? 

A. 72. No, sir; I do not. 

Q. 73. Do you consider, or otherwise, the sliding. staple case or 
guide an essential part of the material part of your invention—that 
is, in combination with the other parts pointed out in the claims of 
the reissue ? 

A. 73. Yes, sir. 

Q. 74. When did you first make the invention, to the best of your 
recollection ? 

A. 74. I think it was in July, 1877. | 

Q. 75. In your patented machine, what effect, if any, as to the 
degree of the clinch made thereby has the length of the staple legs? 

A. 75. The completeness of the clinch is, toacertain extent, 
43 dependent upon a proper length of staple leg, yet that length 

may vary either way, either longer or shorter, and a very 
satisfactory clinch be obtained. 

Q. 76. Is it not a fact that the length of the clinching recess and 
its depth affect the degree of the clinching? 

A. 76. Yes, sir; the said clinching recess in length should have a 
proper dimension with reference to the length of the staple crown 
and a proper proportionate depth. 
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Q. 77. Who drew the specification of your original letters patent? 

A. 77. I did it. 

Q. 78. Were you expert in that business? . 

A. 78. That was not my business, but I thought I could do it. 

Q. 79. Why did you draw your own specification ? 

A. 79. If my memory serves me correctly it was to save expense 
and to hurry the application forward. 

. 80. Previous to the date of your invention had you known of 
any machine in use or capable of being practically used for the same 
purpose as your machine, as in the form of a desk tool or hand stamp 
for general office use? 3 


A. 80. No, sir. 
HENRY R. HEYL. 


Sworn and subscribed before me this 19th day of September, A. 


D. 1883. | 
FRANCIS 8S. BROWN, Examiner. 
Complainants rest. | 


44. CompLaINnaAnts’ Exuipit RetssueD Lerrers Patent No. 9803. 
Compl’ts’ Reissue 903. 
(2-175.) 
12969. 


DEPARTMENT OF THE INTERIOR, 
UnITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the reissue letters patent granted George W. Hey] 
July 12, 1881, number 9803, for improvement in devices for insert- 
ing metallic staples. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 14th day 
of June, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[Seal Patent Office, United States of America. ] 


E. M. MARBLE, 


Commissioner. 


45 (2-155.) 
Reissue No. 9808. 


The United States of America to all to whom these presents shall 
come : 
Whereas Henry R. Heyl, of Philadelphia, Pennsylvania, assignor 
to George W. Heyl, of same place, has presented to the Commis- 
sioner of Patents a petition praying for the reissue of letters patent 


‘ 
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: 


H. R. HEYL, 46 , 
Assignor to @. W. Hzyi 
DEVICE FOR INSERTING METALLIO STAPLES. 


No. 9,808. Reissued Jaly 12, 1881. 
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for an alleged new and useful improvement in devices for inserting 
metallic staples, for which letters patent were issued to him dated 
September 25, 1877, which letters having been surrendered the same 
have been canceled and new letters ordered to issue to said assignee 
on an amended specification, a description of which invention is 
contained in the specification, of which a copy is hereunto annexed 
and made a part hereof, and has complied with the various require- 
ments of law in such cases made and provided; and 

Whereas upon due examination made the said claimant is ad- 
judged to be justly entitled to a patent under the hw: | 

Now, therefore, these letters patent are to grant unto the said 
George W. Heyl, his heirs or assigns, for the term of seventeen years 
from the twenty-fifth day of September, one thousand eight hundred 
and seventy-seven, the exclusive right to make, use, and vend the 
said invention throughout the United States and the Territories 
thereof, 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Oflice to be aftixed, at the city of Washington, 
this twelfth day of July, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States of America the one hundred and sixth. 

[Seal Patent Office, United States of America. ] 
S. J. KIRK WOOD, 
Secretary of the Interior. 
Countersigned : 
E. M. MARBLE, 
Commissioner of Patents. 


(Here follows diagram marked p. 46.) 
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Henry R. Heyt, of Philadelphia, Pennsylvania, assignor to George 
W. Heyl, of same place. 


Device for Inserting Metallic Staples. 


Specification forming part of Reissued Letters Patent No. 9803, dated 
July 12,1881. Original No. 195,603, dated September 25, 1877. 
Application for reissue filed May 10, 1881. 


To all whom it may concern: 

Be it known that I, Henry R. Hey], of the city and county of 
Philadelphia and State of Pennsylvania, have invented a new and 
useful improvement in paper-fasteners, which improvement is fully 
set forth in the following specification and accompanying drawings, 
in which— 

Figures 1 and 5 are side elevations of the fastener embodying my 
invention. Fig. 2 is a vertical section in line xa, Fig.1. Fig. 3 is 
a side elevation, partly sectional. Fig. 4 is a horizontal section in 
line y y, Fig. 1. 
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Similar letters of reference indicate corresponding parts in the 
several figures. 

My invention consists of an implement of the form of a hand- 
stamp, by which metallic staples may be forced through sheets of 
paper or documents and secured by clinching the legs on the reverse 
side. 

Referring to the drawings, A’ represents a stationary anvil, which 
is secured to or formed with an arm rising from a suitable stand of 
convenient form for use upon a writing-desk; and B represents a 
sliding guide-block fitted to the anvil A’ by a sliding joint, and hav- 
ing grooves C C, which match with the tongue of the anvil, the 
upper face of the block being flat. The normal position of the 
guide B is elevated, and in order to keep it in this position, or from 
dropping prematurely, I employ a spring, D, which may press ap 
under the guide, or a spring, D’, which may press against it, and 
thus produce the necessary friction. E represents a reciprocating 
driver whose under face is flat, and in the same is a concave recess, 
F, said driver having a knob, G, for receiving the blows of the hand, 
and provided with a spring, H, for causing the return or elevation 
of the driver. 

The operation is as follows: A staple is placed within the grooves 
C C with its crown resting on the anvil A’, the points thus being 
turned toward the bending revess F. The papers to be united are 
now placed beneath the driver, and by a sharp blow of the hand 
upon the knob G the driver is forced downward upon the papers. 
The staple legs come through the papers into the recess F, where 
they are bent over by the slanting ends thereof. 

It will be seen that the grooves C C serve tosupport and guide the 
staple legs during their penetration through the papers, and the 
recess F is so shaped that as the staple legs enter thereinto they will 
strike the concave or slanting walls of said recess, and thus be bent 
inward toward each other, as shown in Figs. 2 and 3. A plate, a, 
may be advantageously employed to overlap the staple crown for 
preventing the latter from bending while the legs are being forced 
through the papers. 

It will be seen that the staple support or anvil A’, with the slotted 
or recessed hammer, operates to insert a staple through layers of 
pe to be united, and simultaneously bends over its projecting 
ends. 

In my original specification I described the further separate oper- 
ation of completely flattening down the ends of the staple thus bent 
over by a second blow between the upper and lower jaw of the im- 
plement, believing that the same was new; but I have since learned 
that the same result was obtained by devices described in previous 
letters patent of the United States. Should the legs of the staple, 
when bent over by the same blow which drives the same, as is herein- 
above described, be found not to lie sufficiently close to the surfaces 
of the paper, the same may be further flattened down by a second 
blow between flat surfaces In front of the staple-channel and bend- 
Ing recess respectively provided therefor, 

‘igs. 1, 2, and 3 show a hand-stamp embodying my invention, in 
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which the driver reciprocates in a fixed head in the manner of a 
plunger, while Fig. 5 shows the same invention embodied in a hand- 
stamp, in which the driver is mounted at the end of a vibrating arm 
pivoted at its rear extremity to the base, which rests upon the table. 
It will be seen that the devices which constitute my invention are 
to be found in both these modifications, and that both operate in 
precisely the same manner to insert, by a blow upon the knob G of 
the hand-stamp, the staple through layers of stock to be united, and 
simultaneously bend over the projecting ends in the opposite bend-. 
ing recess provided therefor. 
Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 
48 1. The combination of the stationary staple-support or 
anvil A’ and the sliding staple-guide B with the reciprocating 
slotted or recessed hammer operating to insert a staple through layers 
of stock to be united, and simultaneously bend over its projecting 
ends, substantially as and for the purpose set forth. 


2. In a device for inserting metallic staples, the combination of 
the staple-guide B, anvil A’, spring D, and reciprocating driver, pro- 
vided with the knob G, the whole arranged to operate substantially 
as and for the purpose set forth. 


3. A staple-inserting implement having two opposite Jaws arranged 
with relation to each other, substantially as shown, one of which is 
provided with a recess, the other with a vertically-channeled staple- 
guide, an anvil, and a spring, so that when the jaws are separated 
after driving a staple the guide will be open for the reception of the 
succeeding staple, substantially as described. 


4. An implement for inserting metallic staples, consisting of two 
opposite jaws, one of which is provided with a staple-bending recess, 
and the other with staple-guiding grooves and an anvil fitted thereto, 
in combination with a knob to receive the blow of the hand and 
insert a staple by a sudden percussion, substantially as described. 


5. In a staple-inserting machine constructed to operate substan- 
tially as described, the staple-guiding block B, having staple-holding 
grooves C C, forming side extensions of the vertical slot S, substan- 
tially as shown and described. 


6. An implement for inserting metallic staples, consisting of two 
opposite jaws, one of which is provided with a staple-bending recess, 
and the other with staple-guiding grooves and an anvil fitted therein, 
the said jaws being arranged to be separated and stand apart to 
admit the requisite manipulation for conveniently placing a staple in 
the open end of the staple-guiding grooves, substantially as set forth. 


7. The combination of the stationary staple-support or anvil A’ 
with the sliding guide B, grooved to partially embrace and guide the 
staple legs, substantially as and for the purpose set forth, 

8. In an implement for inserting metallic staples, a reciprocating 
driver provided with a knob to receive the blow of the hand, in 
combination with a grooved staple-guiding block and an anvil 
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attached to a stand of convenient form for use upon a writing-desk, 
the said stand having an arm rising therefrom, and over and above 
it a guide for the purpose of guiding the said driver to the said anvil, 
substantially as and for the purpose set forth. 
HENRY R. HEYL. 

Witnesses: 

P. O°-DONNELL, 

F. L. ROEPKE. 


49 CoMPL’ts’ EXHIBIT Copy OF ASSIGNMENT OF Henry R. Heyr 
To GEORGE W. HEYL. 


To all whom it may concern: 

In consideration of the sum of five hundred dollars to me in hand 
paid by George W. Heyl, of Philadelphia, Pennsylvania, I do hereby 
sell and assign to the said George W. Heyl all my right, title, and 
interest in and to the letters patent of the United States No. 195,603, 
for an improvement in “devices for inserting metallic staples,” 
granted to me September 25th, 1877, the said patent, together with 
all right- granted thereby, to be held and enjoyed by the said 
George W. Heyl, his heirs, executors, or assigns, to the full end cf 
the term for which said letters patent are granted, as fully and en- 
tirely as the same would have been held and enjoyed by me if this 
sale and assignment had not been made. 

Witness my hand this 20th day of March, A. D. 1878. 

HENRY R. HEYL. 

Witness : 

H. KRUMP. 


[Endorsed:] No. 40. Apr. sess., 83. Compl’ts’ No. 2. Hey- 
singer et al. vs. Crawford. Copy of assignment of Henry R. Heyl to 
George W. Hey] of letters patent No. 195,603, dated Sept. 25, 1877. 


50 COMPLAINANTS ExHrIBit Copy oF ASSIGNMENT OF GEORGE 
W. Heyt Tro Isaac W. HEYSINGER e al. 


Whereas letters patent of the United States, No. 195,603, were on 
the 25th day of September, A. D. 1877, issued to Henry R. Heyl, of 
the city of Philadelphia, State of Pennsylv ania, for an improve- 
ment in devices for inserting metallic staples, and the said Henry 
R. Heyl, by an instrument of writing dated March 20th, A. D. 1878, 
and duly recorded in the Patent Office, did sell, assign, and transfer 
unto George W. Heyl, of Canton, in the State of Ohio, all his right, 
title, and interest in and to said letters patent and invention; and 
whereas the said letters patent were reissued, which reissue Is num- 
bered 9803 and bears date July 12th, A. D. 1881, and the full right, 
title, and interest in said reissue is vested in the said George W. 
Heyl; and 

Whereas Isaac W. Heysinger, of the city of Philadelphia, State 
of Pennsylvania, Christian H. Hershey, of the same city and State, 
and J. Loren Heysinger, of Lower Providence, county of Mont- 
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gomery and State last aforesaid, doing business in said city of Phil- 
adelphia under the style of “The Philadelphia Novelty Manufact- 
uring Company,” and desirous of acquiring an interest therein: 

Now, in consideration of the sum of one dollar and other good 
and sufficient considerations to me paid, the receipt whereof is 
hereby acknowledged, I, the said Geo. W. Hey], have sold, assigned, 

and transferred, and do hereby sell, assign, and transfer, unto 
~—~66l the said Isaac W. Heysinger, Christian H. Hershey, and J. 

Loren Heysinger all my right, title, and interest in and to 
the said letters patent and invention, the same to be held and en- 
joyed by them and their legal representatives (subject to the condi- 
tions hereinafter mentioned) to the full end of the term for which 
said letters patent are granted, as fully and entirely as the same 
would have been held and enjoyed by me had this assignment and 
sale not been made. | 

In consideration of the foregoing assignment the said Isaac W. 
Heysinger, Christian H. Hershey, and J. Loren Heysinger, for them- 
selves and their legal representatives, hereby agree as follows: 

1. That they will make full and true returns to the said George 
W. Heyl, or his legal representatives, on the first days of January, 
April, July, and October in each and every year of all the said pat- 
ented devices made and sold by them during the three calender 
months then last past. 

2. That they will pay to him, the said Geo. W. Heyl, or his legal 
representatives, at the city of Philadelphia aforesaid, the sum of 
three dollars and sixty cents ($3.60) upon each and every gross of 
the said patented articles made and sold by them, the whole 
amounts for each quarterly term as mentioned in the foregoing 
clause to be due and payable within one calender month after the 
stated return day for that quarter; and they agree that for each 

and every year after the year 1881 they will pay to the 
52 said Geo. W. Heyl a total sum of at least two hundred dol- 

lars ($200) although they should not make and sell a suffi- 
cient number of said patented articles to amount to that sum per 
annum at the rate of three dollars and sixty cents per gross, as afore- 
said. | 

It is, however, understood that this agreement shall not be con- 
strued to relate to or include what are known as the “ novelty paper 
fastener ” now or heretofore made or which may henceforth be made 
by the said Heysingers and said Hershey, such as are described in 
letters patent No. 226,402, granted to said Isaac W. Heysinger on the 
13th day of April, A. D. 1880. 

3. Upon failure of the said Heysingers and said Hershey to make 
returns and payments, as hereinbefore mentioned, for thirty days 
after the stated times mentioned, then the full right, title, and inter- 
est in and to the said letters patent for the remainder of the term 
thereof shall revert back to the said George W. Heyl or his legal ° 
representatives with the same effect thenceforth as if the foregoing 
assignment had not been made: 

Provided, however, That the said George W. Heyl or his legal 
representatives shall have first given ten days’ notice in writing to 
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i 
the said Hevsingers and said Hershey or their legal representatives 
of Lis atention to chai the reversion herely provided Ty case the 
tons of This agreement shall not be complied with, 
w & ‘Whe said THevaingers and said THeesher agree to defn 
the said letters patent to the best af thelr ability and to pay 
all costs and expenses af satis relading therein. 
tna withess whereof the parties have hereunto set thely hands and 
seals this twenty-third day of November, A, Doane thousand eight 
hundred and eighty-one. 
GEO. W. HEY L. PL. S. = 
ISAAC W. HEYSINGER, [L. s. 
C. H. HERSHEY. L. S. 
J. L. HEYSINGER. rh. S. 

In presence of— | 
H. L. HEYL, a 
CHAS. W. MARTIN, 

Witnesses for Geo. W. Heyl. 
M. B. FENNINGER, 
T. W. RICE, 
Witnesses for I. W. Heysinger, Christian H. Hershey, J 
Loren Heysinger. 
533 [Endorsed :] No. 40. Apr. sess.,’83. C.C.U.S. Compl’ts’ 
No. 3. Heysinger et al. vs. Crawford. Copy of assignment of 
Geo. W. Heyl to Isaac W. Heysinger ef al. Reissue pat. No. 9803. i 
S4 Complainant's Exhibit License. ole Hae 
(2-175. 
3879. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 

To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by George W. 
Hey] e¢ al. February 7, 1881, recorded in Liber Q 26, page 464. Said 
record has been carefully compared with the original and is a cor- mt 
rect transcript thereof. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 12th day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[Seal Patent Office, United States of America. ] ; 
E. M. MARBLE, 


Commissioner. 


55 Liber Q 26, p. 464. 


This agreement, made the seventh day of February, A. D. one 
thousand eight hundred and eighty-one, by and between George W. 
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Heyl, of Canton, in the State of Ohio (late of Philadelphia), herein: 
afer termed the Heenser, and isave Wl Hevsinger, and Christian 
Li. Hershey, of the said city of Philadelphia, and Johan Loria Her 
Singer, of Lower Providence Montgomery county, Dennsvivania, 
daing business ia said Miladelphia as the Philadelphia Novelty 
Manniiretauning Company, hereiaaiier termed the Reensees, withess 
eth: TPaat whereas letters patent of the United States No. 198,608 
Were, On the Bth day of September, A. DO ISTT, granted to Henry 
RK. Heyl, of said Philadelphia, for an improvement in devices for 
insering metallic staples, and the said Henry R. Heyl did. sell 
and assign to the said licenser all his, said Henry R. Heyl’s, right, 
. * . ‘ , a .% . 
title, and interest in and to said letters patent and invention, which 
assignment, dated March 20th, 1878, is duly recorded at the Patent 
Office and the full right, title, and interest in said letters patent 
and invention is now owned by the said licenser; and 
o6 Whereas the said licensees are desirous of making and 
vending devices substantially such as are described and 
claimed in and by said letters patent— 
Now, therefore, the parties have agreed, and by these presents do 
agree, as follows: 
ist. The licenser hereby grants unto the licensees, their heirs, 
assigns, and successors, the sole and exclusive right to manufacture 
and sell said patented improvements upon the terms and conditions 
hereinafter mentioned. 
2nd. There is excepted from this license the right to make or use 
said invention in combination with other devices as a steam-power 
book-stitching machine. 
ord. The licensees agree to make full and true returns to the 
licenser or his legal representatives on the first days of April, July, 
October, and January in each year of all the said patented devices 
made and sold by them during the three calendar months then last 
ast. 
: 4th. The licensees agree to pay to the licenser or his legal repre- 
sentatives, at the city of Philadelphia aforesaid, the sum of three 
dollars and sixty cents ($3.60) as a license fee or royalty upon 
o7 each and every gross of the said patented articles made and 
sold by them, the whole of said royalties for each quarterly 
term of three months, as before specified, to be due and payable 
within one calendar month after the regular return day for that 
quarter; and the licensees agree that for each and every year after 
the year 1881 whilst they shall hold this license they will pay to 
the licenser a total of royalties of at least two hundred dollars, even 
though they should not make and sell a sufficient number of said 
patented articles to amount to that sum, at the regular royalty of 
three dollars and sixty cents per gross. 
5th. Upon failure of said licensees to make returns or to make pay- 
ments of license fees, as herein provided, for thirty days after the 
days named, the liceaser may terminate this license by serving writ- 
ten notice upon the licensees. 
6th. The alice agree to defend the said letters patent to the 
best of their ability, and to pay all costs‘and expenses of suits relat- 
5—82Z | 


‘ bf EO IOLA BILE LOLI OSES 


34 JAMES P. CRAWFORD VS. 


ing thereto, and in order to facilitate such proceedings as 

58 shall be found necessary to adopt the licenser hereby author- 

izes and requests the said Henry R. Heyl to agree to assist 

said licensees in making application for and procuring any reissue 

or reissues of said patent which, in the opinion of the said licensees, 

may be necessary and proper: Provided, however, That the licensees 

shall bear all the costs and expenses of procuring such reissue or re- 
issues. 

7th. The licenser hereby acknowledges the receipt from the licen- 


sees of the sum of one hundred dollars paid to him in advance and 


on account of such royalties as may become due under this license. 
In witness whereof the parties have hereunto set their hands and 
seals this seventh day of February, A. D. 1881. 


GEO. W. HEYL. L. 8] 
ISAAC W. HEYSINGER. [t. s. 
C. H. HERSHEY. 8) 
J. 1. HEYSINGER. fies) 


~ Witnesses as to G, W. Heyl: 
G. W. HIGHMAN,. 
A. E. HEYL. 

As to heensees : 
M. B. FLEMINGER. 
ELLA T. HEYSINGER. 


Recorded Ap’! 18, 1881. 
Ex’d: C. F., E. L. R. 


[Endorsed :]- License. Compl’ts’ No. 4. 3897 D. ’88. 


59 Respondent's Testimony. 


In the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania. In Equity. April Sess., 1883. 


Isaac W. HEySINGER ef al. | 
vs. No. 40. 
JAMES P. CRAwForD. | 


Proofs taken on behalf of the respondent before Francis S. Brown, 
examiner, at the offices of Hector T. Fenton, Esq., respondent’s 
solicitor, No. 905 Walnut street, Philadelphia, pursuant to notice. 


Turspay, September 25, 1883. 

Present: Joshua Pusey, Esq., solicitor for complainants; H. T. 
Fenton, Esq., solicitor for respondent. | 

Mr. Fenton offers in evidence copy of original letters patent No. 
195,603, dated September 25, 1877, to Henry R. Hey] for improve- 
ment in devices for inserting metallic staples, marked Defendant’s 
Exhibit No. 1. 

Also certified copy of file and contents in the matter of the ap- 
plication for letters patent No. 195,603, marked Defendant’s Exhibit 


No. 2. 
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60 Also certified copy of file and contents in the matter of the 
application for the reissued letters patent in suit No. 9808, 

dated July 12, 188], marked Defendant’s Exhibit No. 3. 

Also copies of the following letters patent mentioned in the answer 
and offered principally to show the state of the art:. | 

41180, January 5, 1864, to D. M. Smyth, marked Defendant’s Ex- 
hibit No. 4. : 
- 56884, August 7, 1866, to A. C. Betts, marked Defendant’s Exhibit 

0. O. 

132,221, October 15, 1872, to J. Tomlinson, marked Defendant’s 
Exhibit No. 6. 
a August 13, 1867, G. W. McGill, marked Defendant’s Ex- 
ibit No. 7. 7 ? 

78079, May 19, 1868, to Esser & Steere, marked Defendant’s Ex- 
hibit No. 8. 

120,908, November 7, 1871, to H.C. Bradford, marked Defendant’s 
Exhibit No, 9. 


WituianM J, Brows, Jr, a witness called on behalf of the detend- 
ant, being duly affirmed and examined by Mr, Fenton, says : 


Q. 1, What is your name, age, residence, and occupation ? 

A. 1. Name, William J. Brown, Jr.; age, 42; residence, 1811 
North Twentieth street; occupation, manager of the business of J. 
P. Crawford. 

Q. 2. Have you any experience in the construction and operation 
of devices for inserting and clinching metallic staples ? 

A. 2. Yes; I have had practical knowledge of the manufacture of 
such devices for six years. 

Q. 38. Have you taken any patents on such devices, and are you 

familiar with the state of the art ? 
61 A. 3. I have, and am quite familiar with the state of the 
art. During the past six years I have been for a large por- 
tion of my time occupied as a machinist, and I am fairly familiar 
with the subject of mechanics. 

Q. 4. Please look at Exhibits Nos. 4 to 9, both inclusive, and say 
whether you understand the same. 

A. 4. I think I understand them all, but I am not so familiar with 
the last two. 

Q. 5. Please look at the two patents, Exhibits Nos. 8 and 9, and 
say if you find in them shown and described a recessed anvil or 
clinching base for bending and clinching on the under side of fabric 
the ends or legs of a button. 

A. 5. Each of. these patents show a recessed clinching block. 


Mr. Fenton offers in evidence the following prior patents set forth 
in the answer to show priority of invention: 


132,078, October 8, 1872, to Heyl & Brehmer, marked Exhibit 
No. 10. 
175,457, March 28, 1876, to H. R. Heyl, marked Exhibit No. 11. 
183,670, October 24, 1876, to H. R. Heyl, marked Exhibit No. 12. 
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191,426, May 29, 1877, to Hey] & Brehmer, marked Exhibit No. 


13. 
187,189, February 6, 1877, to J.C. Smyth, marked Exhibit No. 14. 


Q. 6. Please look at the patent, Exhibit No. 10, and say if you find 
therein a device for simultaneously inserting and clinching a me- 
tallic staple in paper stock by a sharp stroke as contradistinguished 
from mere pressure. 


A. 6. I do. 
Q. 7. Do you find in that patent that the wire staple is held 


62 in a groove within the punch 72 of the patent in which latter 
is a sliding hammer operated by a spring, 78, to drive the 
staple by - blow upon its crown through the paper stock ? 

A. 7. I do. 

Q. 8. What mechanism do you find described in that patent to 
directly effect the clinching of the staple legs ? 

A. 8. I find lugs which, te rotation towards each other, bend the 
ends of the staple together or towards each other. 

Q. 9. Please look at the patent, Exhibit No. 11, and say if you find 
therein a device for simultaneously driving and clinching metallic 
staples . paper stock by a percussive movement, 

A. 9 Yes. 

Q. 10. Do you find that in that machine, as described in that 
patent, a metallic staple is inserted in the paper by means of a ham- 
mer sliding in a guiding tube ? 

A. 10. I do. 

Q. 11. Will you please look at the patent and say what mechan- 
ism is used to directly effect the dieahine of the staple? 

A. 11. There appear to be three methods described—one where 
nippers are employed, as illustrated by figure 10 in the drawings, 
and another where two movable jaws are used, rotated on the ends 
of two shafts, and a third, by means of clinch slides sliding towards 
each other, as shown in figures 11 and 12. 

Q. 12. Look at figure 10, at the parts marked 15, and say if that 
figure represents those parts as clinchers in a state of rest after the 
staple is driven and before it is clinched. 

A. 12. They do. 

Q. 13. Looking again at figure 10, at the clincher cams, marked 
15, do you not find that they form, when in a position shown in that 
drawing, inclined sides against which the staple legs are driven and 
operating to a certain extent to bend the same? 

A. 18. They do. 

Q. 14. Please look at the patent, Exhibit No. 12, and say if 
63 you find therein a device for simultaneously inserting and 
clinching metallic staples. 

A. 14. I do. 

Q. 15. Do you find that in that machine the staple is driven by a 
hammer sliding In the grooves of a metal plate, in which grooves 
the staple is mechanically placed, the hammer being operated by a 
eam motion ? 

A. 15. Yes; T understand that machine thoroughly. I have set 
them up and given instructions upon them. 
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Q. 16. What mechanism do you find described in that patent for 
bending and clinching the staple legs? 

A. 16. I find in figure 5 of the drawings shown movable clinchers, 
which, when at rest, are in position so that the surfaces of the jaws 
will receive the ends of the staples as they protrude through the 
paper against their inclined sides. Figure 5 shows the clinchers 
when at rest, and by the specification, “so that as the legs of the 
staple project through the book, and enter the slotted plate N, they 
may also pass between the clincher plates, bear against their inclined 
faces, and be slightly turned inward, as shown in Figure 5.” 

Q. 17. Have you read the Hey] reissued patent, in suit in this case, 
and are you familiar with the device therein shown and described ? 

A.17. Yes, sir. 

Q. 18. As between the clincher plate as shown in a state of rest in 
figure 5 of Exhibit No. 12 and the recessed clinching base of the 
Hey]! reissued patent in suit is or is not the first bending of the 
staple legs performed substantially in the same manner and by the 
same means in'both ? 

A. 18. It is. | 

Q. 19. Please state whether or not both of these machines are said 
in the respective patents to require additional means to finally clinch 
the staple end those stated in my last question. 

A. 19, They do both require additional means, as stated in 

G4 the patent, Exhibit No. 11, by means of a movement together 

of the clinching plates, and in the Heyl reissue “ the same 

re be further flattened down by a second blow between flat sur 
aces.” 

Q. 20. In your opinion as an expert in such machines is it neces- 
sary to us, any additional means beyond a concave or slanting recess 
in a metal base to fully and effectually clinch the staple legs if the 
— is of the proper diameter and curvature to suit the staple 
used ? 

A. 20. The decree of clinch obtained by a cavity depends altogether 
upon the form of the cavity. 

Q. 21. Then I understand you to mean that as between a solid 
clinching base of a concave recess properly formed for the purpose 
and two movable clinchers presenting inclined surfaces in a state of 
rest the difference of result obtained is simply a difference of the 
degree of clinch. Is that correct? : 

A. 21. That is so. 

Q. 22. In aclinching base having a recess with inclined or curved 
sides what part of the recess performs the function of bending the 
staple legs? State fully. 

A. 22. It is that particular part on the clinching surface first im- 
pinged upon by the staple legs as they protrude from the work or 
paper, and the legs are inclined towards each other more and more 
us each successive atom of the staple leg is presented to that spot in 
the cavity. 

Q. 23. Then, if I wnderstand you correctly, a recessed clinching 
base having curved or slanting sides such as shown in. the Hey 
reissued patent would work equally as well to clinch the staple if a 
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round hole was drilled into the base of the recess slightly less in 
diameter than the points where the staple legs strike the curved or 
inclined side. Is that so? 


P (Question objected to as suggesting the answer to the witness.) 


A. 23. I should think it would have the same effect. 
Q. 24. Have you demonstrated that by actual experiment ? 
65 A. 24. I have, many times, with tools made by both plaintiff 
and defendant. 
Q. 25. Please look at the letters patent, Exhibit No. 13, and say if 
you find therein a device for simultaneously inserting and clinchin g 
metallic staples in paper stock. 
A. 25. Yes. 
Q. 26. Do you find in that patent that the staple is inserted in 
the paper by means of a staple driver moving in a groove driven 
by a cam? 
A. 26. I do. I know this machine very well, and am superin- 
tendent of the company which makes and sells them. 
Q. 27. Do you find that figure 5 of that patent represents the 
clinching mechanism ? 
A. 27. I do. 
Q. 28. Do you find, by reference to figure 5 of that patent and the 
specification describing the same, that the clincher plates in a state 
of rest are in the position shown in that figure? 
A. 28. I do. 
Q. 29. In the position there shown do they not form a concave 
recess, or the substantial equivalent of it, for bending the staple ? 
A. 29. They do. 
Q. 30. And does not the patent describe that in their movement, 
after the staple is inserted, they finally form a flat surface for the 
purpose of finally flattening the staple legs against the under side of 
the material ? 
A. 30. It does so describe and that is their action. 
Q. 31. Please look again at figure 5 of the patent, Exhibit No. 13, 
and say whether or not it describes a slotted plate, 67, placed imme- 
diately over the clinchers, which slot is countersunk at its ends ; and, 
if so, please read from that patent the effect of the countersinks in 
the slots on the staple legs. 
A. 31. It does so describe a plate and its effects upon the staple 
legs. I quote from the patent: “Which plate acts as a sup- | 
66 port for the binding tapes or bands and signatures against | 
the thrust of the staple, the legs of which, coming directly ' 
opposite the countersinks, are guided by them with certainty into 
the slots.” 
Q. 32. Is it necsssary, in your opinion as an expert, that the recess & 
of the clinching base should be round, as shown in the Hey! reis- 
sued patent, or would it not operate on the same principle if it was 
in the shape of a slotted recess of a slotted plate countersunk at its | 
ends, in which the staple legs should come in contact with the 
countersinks, the slot being of the size of the crown of the staple ? " 
A. 32. I see no difference in effect. : 
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Q. 33. Please look at the letters patent of J.C. Smyth, Exhibit 
No. 14, and say if you find therein a device for simultaneously in- 
serting and clinching metallic staples in paper stock. 

A. 33. Yes; I find that a device for that purpose. 

Q. 34. Do you find in that patent mechanism for driving a staple 
consisting of a head block, d, containing a plunger working in a 
channel in the head block, in which channel a metallic staple is in- 
serted and forced into paper stock by means of a downward move- 
ment of the plunger ? 

A. 34. I do. 

Q. 35. Do you find operating in combination therewith any and 
what mechanism for clinching staple legs on the under side of the 
paper stock ? 

A. 35. I do find such mechanism and it consists of a die or anvil, 
m, on the end of the arm 6, the anvil supporting the paper and hav- 
ing a recessed clinching face, which operates, as the patent says, “ so 
ron the ends of the — are beni by sliding down the inclined sur- 
ace.” 

Q. 36. Is there, or not, any difference whatever between the re- 
cessed die or anvil m of Exhibit 14 and the recessed clinching driver 
of the Heyl reissued patent, either in construction, mode of opera- 

tion, or result produced ? 
67 A. 36. There is none that I can discover. 
Q. 37. Are they or not identical ? 

A. 37. They are. 

Q. 38. In Exhibit 14 do you not find that the recessed die m forms 
part of an arm, 6, made movable so as to successively support the 
paper tightly against the driving mechanism and afterward to be 
moved to release the same, substantially as the arm G E in figure 5 
of the Heyl reissued patent? : 

A. 38. I should say they are exactly similar. 

Q. 39. In the Heyl machine, as shown in the plaintiffs’ reissued 
patent, figure 5, would the spring D be necessary if the driving 
mechanism were on the upper arm and the clinching anvil on the 
base of the machine ? 

A. 39. No; it would not be necessary. 

Q. 40. Is this illustrated in the plaintiffs’ device, the Novelty tool, 
Exhibit C? 

A. 40. Yes, which contains no spring in the driver, as shown in 
this exhibit. 

Q. 41. Please look at this Smyth patent, Exhibit No. 14, and state 
if you find any substantial difference in construction, mode of oper- 
ation, and result produced between the driving mechanism therein 
shown, consisting of the channeled head block and plunger 7, and 
that of the sliding guide block B, fitted to the anvil A by a sliding 

joint and having grooves C C constituting the staple-inserting mech- 
anism of the plaintiffs’ reissued patent. 

A. 41. I don’t see any difference. 7 

Q. 42. Do you or not find these parts of the Smyth machine last 
mentioned, in connection with the clinging anvil m of that device, 
in precisely the same combination and operating in the same way 
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and for the same purpose as the said parts are found in the Heyl 
reissued patent ? 

A. 42. I find them working the same, producing the same result, 
and operating in just the same combination. 3 

Q. 48. Do you find, in addition to this combination, in the 
68 Smyth machine mechanism for automatically inserting the 
staple in the channel guide of the head block ? 

A. 48. Yes; I find a device for collecting, arranging, and deliver- 
ing the staples to the staple channel of the head block. 

Q. 44. Does this automatic feeding device change, alter, or in any 
way affect the operation of the staple driving and clinching mechan- 
ism referred to in the 41st question and therein compared with the 
Hey! device? 

A. 44. No; it does not. 

Q. 45. Does it operate in any way whatever than to simply auto- 
matically place each staple singly and successively in the staple 
channel instead of putting the staple there by hand, as in the Heyl 
device? 3 

A. 45. No; it does not. 

Q. 46. If the automatic staple feeding device was removed from 


the Smyth machine could the staple be inserted by hand in the — 


staple channel of the guide block d, and with equal facility, as the 
staple is inserted in the guide block B of the Heyl machine? 

A. 46. It could be inserted by hand, but according to these draw- 
ings lL would say it could not be inserted with quite as much facility. 


Adjourned to September 26, 1883, 2 p. m. 


WEDNESDAY, September 26, 1888—2 p. m. 


Present: Joshua Pusey, Esq., solicitor for complainants; Hector 
T. Fenton, Esq., solicitor for respondent. 


Q. 47. Please look again at the drawings in this patent and say 
why such a staple could not be therein inserted by hand with as 
much facility, either from the base of the machine or from the side, 
when the arm C is removed. __. 

A. 47. In examining this patent yesterday I did not ex- 

69 amine it as carefully as I should. I say now that I believe 

the staples could be inserted in the staple way with about the 

same facility as they could in the machine illustrated in the Heyl] 
reissue. | 

Q. 48. At either place mentioned in my last question ? 

A. 48. I would say from the rear instead of the side. 

Q. 49. Please look at the Smyth patent, Exhibit No. 14, and say 
whether or not the plate s and thumb screw ¢ in any way whatever 
affect the operation with the driving and clinching mechanism or 
act other than to afford a firm foundation for the anvil die and to 
adapt the machine to different thicknesses of books or papers. 


A. 49. The plate s and the screw ¢ do not in the least affect the 


inserting and clinching of the staple, except so far as that they form 
together a support forthe diem. The office of the plate sis to afford 
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a means also of adjustment to different thicknesses of books when 
operated on by the screw ¢. 

Q. 50. In the Smyth machine, Exhibit No. 14, are or are not the 
ease inserted singly and successively in the channel of the guide 

ock ? 

A. 50. They are. 

Q. 51. Will you please state very briefly how this is affected by 
means of the automatic feeding device, viz., the spring k and the 
holder c ? 

A. 51. The staples slide down the inclined holder c until singly 
they arrive in the channel of the head block and rest against the 
spring & under the driver. | 

Q.52. Have any, and, if so, about how many, letters patent of the 


_ United States been granted between the date of the Heyl] original 


patent and the date of the reissue thereof for staple driving and 
clinching devices that did not infringe the original patent, but 
which have been claimed by the plaintiffs to be within the claims 
of the reissue? 


(Objected to as immaterial and that the witness is not 
70 competent to judge whether or not any such patents did or 
did not infringe the Hey! patents.) 


A. 52. I don’t remember just how many, but there are a number, 
notably among which were several patents to Geo. W. McGill, in 
1878 and 1879, and D. M. Somers, in 1878. 

Q. 53. Please look at these patents I now show you and say if 
they or any of them come within the terms of the last question. 

A. 53. I look at the patents and say yes as to patent of Daniel M. 
Somers, No. 200,774, February 26, 1878; patent of Geo. W. McGill, 
No. 212,316, February 18, 1879; patent of M. Toumlin, No. 267,283, 
November 7, 1882; patent of Geo. W. McGill, No. 220,934, October 
28, 1879; also patent to Isaac W. Heysinger, No. 226,402, April 13, 
1880; patent of Isaac W. Heysinger, No. 274,941, April 3, 1883. I 
have indistinct recollection of others as well as those mentioned. 


Mr. Fenton offers in evidence the patents mentioned by the wit- 
ness, and they are marked as follows: 
Patent 226,402, Heysinger, April 13, 1880, Exhibit No, 15. 
“ 274,941, Heysinger, April 3, 1883, " No. 16. 
“ 220,934, G. W. McGill, Oct. 28, 1879, “ No. 17. 
“ 267,283, M. Toumlin, Nov. 7, 1882, “ No. 18. 
“ 212,816, G. W. McGill, Feb. 18, 1879, “ No. 19. 
“ 200,774, D. M. Somers, Feb. 26, 1878, “ No. 20. 
(The introduction of these patents in evidence is objected to as 
being immaterial to the issue in the case.) 


Q. 54. Please look at McGill’s patent of October 28, 1879, Exhibit 
No. 17, and say if there is any substantial difference except in de- 
gree of clinch between the slotted clinching anvil therein shown and 
the countersunk slotted plate of the patent No. 183,670, Exhibit No. 
12, about which you testified yesterday. 


6—82 


42 JAMES P. CRAWFORD VS. 


A. 54. Ido not find any difference except in degree of clinch. 
71 I might add that in both cases the slot serves to direct the 
points of the staple in a direct line towards each other. 

Q. 55. What is the purpose and object of the reciprocating driver 
provided with a knob, G;as it is shown and described in the plain- 
tiffs’ reissued patent? 

A. 55. The purpose is to clinch the staple more or less: this is the 
clinching part of the mechanism. Its end E contains the recessed 
anvil or clincher. 

Q. 56. In the defendant's “Victor” tool is there any clinching 
anvil that is reciprocating ? 

A. 56. No, sir. 

Q. 57. Please look at the Victor tool, Plaintiffs’ Exhibit A, and say 
whether or not the lower portion of the clinching base, apart from 
the guide arm fixed thereto, differs in any substantial or material 
respect In construction, mode of operation, and result produced from 
the recessed clinching base or anvil referred to and described in the 
several patents prior to the date of the Heyl original, and about 
which you testified yesterday. 

A. 57. It does not. 

Q. 58. Please look at the staple driving device, being part of the 
Plaintiffs’ Exhibit A, and say whether or not, in so far as respects 
the combination of driver, tube, and staple channel, it differs in any 
material or substantial respect from the same parts in combination 
for driving the staple, which you pointed out yesterday, in the prior 
patent of Tomlinson, Exhibit No. 6, and the other prior patents, 
Nos. 10 to 14, inclusive. 

A. 58. It does not. | 

Q. 59. Exhibit A is in two parts—one the clinching device re- 
ferred to in the fifty-seventh question; the other the staple-driving 
device referred to in the fifty-eighth question. Can the latter be 
used without the former ? 

A. 59. It can. 

Q. 60. Please refer me to an instance in any of the prior patents 

mentioned in my fifty-third question. 
72 A. 60. Tomlinson’s patent, Exhibit No. 6. 
Q. 61. Are these parts united together in this Exhibit A, 
viz., a clinching base and staple driver? 
A. 61. No; they are not united. 


Cross-examined by Mr. PusEy: 


X Q. 62. You are the patentee of the patents under which the 
“Victor” tool, Exhibit A, is made? 

A. 62. Iam. 

X Q. 63. The defendant, J. P. Crawford, is a licensee under one or 
both of these patents, is he not? 

A. 63. He is a licensee under one of these patents and owns the 
other. 

X Q. 64. Is J. P. Crawford, for whom you are the manager, as men- 
tioned in the answer to the first interrogatory, the defendant in this 
case } 
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A. 64. He is. 

X Q. 65. When did your knowledge or experience or both with 
regard to tools for inserting metallic staples commence? 

A. 55. My knowledge of tools for that purpose was first obtained 
some time during 1875. My experience actively began in Septem- 
ber, or thereabouts, of 1877. 

X Q. 66. Did you ever have any experience in or in the manu- 
facture of such implements previous to your acquaintance with 
Henry R. Hey], the patentee of the complainants’ implement ? 

A. 66. No, sir. : 

X Q. 67. How long have you been acquainted with the state of 
the art as shown in the several patents upon which you were exam- 
ined by Mr. Fenton ? 

A. 67. I began examining the state of the art soon after my con- 
nection first with Mr. Heyl, which was some time in 1876. 

X Q. 68. When did you first become familiar with the patents—I 
mean all of them—referred to in my last question ? 

A. 68. The knowledge of those patents has been gained by 
73 degrees and at various intervals, as occasion arose, extending 
through all the time since 1876. 

X Q. 69. When did you first become acquainted with the Smyth 
patent, Exhibit No. 14? 

A. 69. I first knew of it in 1876 or 1877, soon after it was allowed. 
Twas not entirely familiar with it at that time, however, not then 
being interested in the manufacture of any similar devices. 

X Q. 70. When did you next examine that patent? 

A. 70. I don’t think I examined it at all afterward until last year 
or, perhaps, eighteen months ago, at a time when I was defendant 
in a suit brought by these complainants. 

X Q. 71. You at one time made implements for inserting and 
clinching staples in which the staple driver, which is separate from 
the clinching base in the “ Victor” tool, Exhibit A, was fastened by 
means of a front plate secured by screws, did you not? 

A. 71. I did. 

X Q. 72. Then the only substantial difference between that tool 
and the “ Victor” tool, so far as the staple inserting and clinching 
mechanism are concerned, consists merely in that the driving mech- 
anism is detached ; am I right? 

A. 72. That is all the difference that I recognize at present. 

X Q. 73. If you invert the staple-driving part—that is, the case 
and plunger of the “ Victor” tool and the clinching block, and place 
the knob upon the upper side of the clinching block, then insert a 
staple in the staple channel and place the staple guide in the recess 
or opening of the clinching base and strike smartly upon the knob, 
will not the clinching of the staple legs be thereby effected substan- 
tially as shown and described in the Heyl reissue ? 

A, 73. Yes; certainly. 

X Q. 74. Then the “ Victor” tool, so far as operation is concerned, 
is simply an inversion of the parts of the machine described and 

shown in the Heyl reissue? 
74 A. 74. No; it is not. 
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X Q. 75. Explain the difference. 

A. 75. The difference is the “ Victor” tool is composed of two 
separate parts; one the clinching anvil, with the base adapted only 
for resting upon a flat surface, and the other part an entirely dis- 
tinct and separate tool for the purpose of driving staples only. 

X Q. 76. Then I infer that if the driving part were fastened to 
the arm of the clinching base in such a case there would be an in- 
version of the Hey] tool? 

A. 76. 1f it were fastened to the arm it would be practically an 
inversion of the Hey] tool according to the reissued patent. 

X Q. 77. Do you know of any tool previous to the invention by 
you of the “ Victor” tool in which the driving device and the 
clinching part are made separate ? 

A. 77. No, sir. 

X Q. 78. Please examine figure 5 of the Heyl reissue and state 
whether or not the driving mechanism and the clinching mechan- 
ism are made separate and pivoted opposite each other. 

A. 78. Figure 5 of this reissued patent is a complete tool. It is 
, not a tool in any practical form in any of its parts without being 
all connected together. 

X Q. 79. Cross-question No 78 repeated and witness is asked to 
answer the question directly. 

A. 79. There is only one way to answer that question. It is ob- 
vious that the parts must be made first separate in the process of 
construction and must be assembled together, as shown in this draw- 
ing, before being operative. 

X Q. 80. In figure 5 does not the pivoting of the parts together 
merely cause the one to be directed to the other and against it so as 
to guide the staple legs into the clinching recess ? 

A. 80. That is the intention of it. 

X Q. 81. And such is only the function thereof, is it not? 
75 A. 81. No; there are other functions performed by this 
pivoted member. 

X Q. 82. Please state the other functions. 

A.82. Oneisthat that part of the machine may always bein a proper 
oo over its proper point of contact with the work, and it also 

1as a flat surface upon which the legs of the staple may be flat- 
tened down upon the work after they have been more or less im- 
perfectly clinched. 

X Q. 83. Does not the arm which is pivoted on the clinching base 
of the “ Victor” tool perform the same function, so far as directing 
the driver to the clinching recess is concerned, as in the Hey] tool ? 

A. 83. It does not. 

X Q. 84. Explain wherein the difference as to this point consists. 

A. 84. In the “ Victor” tool the arm projecting over the clinching 
cavity guides the staple-driving tool to its proper place over the 
clinching cavity, while in the figure 5 of the reissued Hey] patent 
the arm carries on its end a clinching cavity and directs it to its 
place for clinching. | 

X Q. 85. That is, in one case the clinching recess is directed over 
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the staple-driving part and in the other case the staple-driving part 
is directed over the clinching recess ? 

A. 85. Yes. 

X Q. 86. If the arms in the Heyl reissue were disconnected the 
parts would not be directed properly towards each other or against 
each other, would they ? 

A. 86. With no certainty, but they might be. There would be 
no guide. 

X Q. 87. Would not the same condition exist if the vibrating arm 
of the “ Victor” tool were disconnected ? 

A. 87. Yes. 

X Q. 88. If the vibrating arm of figure 5 of the Hey! reissue were 

disconnected would not the remaining part—that is, the staple- 
76 driving part—be useful or capable of use for driving staples 

into material, such as wood, paper, or other similar yielding 
substance, instead of against the clinching recess ? 

A. 88. You could drive a staple with it with more or less incon- 
venience, but it would not be a useful tool. 

X Q. 89. Why not? 

A. 89. Owing to its specific construction the parts that would re- 
main would be extremely awkward to use. 

X Q. 90. In what way would they be awkward to use ? 

A. 90. All the projections on the lower part of that tool would be 
in the way. | 

X Q. 91. What projections do you refer to ? 

A. 91. The trunnions at the rear end of the block or base would, 
in some of the uses suggested, be too high to permit the staple-driv- 
ing block to come into proper contact with the surface, and, by the 
necessary construction of the machine, according to its original de- 
sign, these trunnions must be of that height. 

X Q. 92. Then you consider that a certain height of the trunnions 
is a necessary part of the machine, do you? 

A. 92. They were as originally designed. 3 

X Q. 93. Please examine carefully figures 1,2,and 3 of the Heyl 
reissue and state if the staple case and plunger or anvil, with or with- 
out the elevating spring D, do not constitute a staple driving and 
inserting device. 

A. 93. They do under some conditions. 

X Q. 94. How are they attached in those figures to the base? 

A. 94. There is a post, indicated at a in figures 1 and 2,on which the 
case slides, and the staple rests upon its back on the top of the post 
in grooves in C C of the case, with the legs pointing up, and the 
work to be fastened is pressed down upon the case, which retreats 
under the pressure and allows the work to impale itself on the legs 

of the staple. 
77 X Q. 95. Do you not find that the parts referred to in my pre- 

- vious question are secured to the base or arm by means of a 
screw ? 

A. 95. The post a referred to is secured by means of a screw in 
the drawing, but the block is not secured. 

X Q. 96. If this screw be taken out and these parts thus detached, 
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and of suitable size, wherein would their operation as a staple driver 
differ substantially from that of the implement shown and described 
in the Tomlinson patent of 1872, in evidence in this case? 

A. 96. These parts, if unsecured and prepared as described, would 
not be the same parts. 

X Q. 97. What securing and preparation do you refer to? 

A. 97. That which was referred to in the question. 

X Q. 98. In ihese parts as thus detached is there not in combina- 
tion one part adapted to hold and guide the staple and another part 
capable of driving the staple thus held and guided ? 

A. 98. There is a part for holding and guiding the staple and 
there is a part for resisting the pressure of the crown of the staple 
against any pressure brought upon the stable legs. 

X Q. 99. If the part for resisting the pressure of the crown of the 
staple, as you have stated, be struck a blow whilst the staple is in- 
serted in the guiding and holding part will not the staple be driven 
into a yielding material against which the face of the said guide is 


placed ? 
A. 99. If the conditions are favorable for striking that way it 


would. 

X Q. 100. If a Tomlinson driver of suitable size were screwed by 
its plunger against the base, open end up, as is the detachable driver 
and case of the Heyl implement, and fitted thereto, would it not 
operate precisely similar to the like parts of the Heyl tool, figures 
1, 2, 3, and 5 of the patent drawings? . 

A. 100. Of the proper size, it would when secured. 

X Q. 101. Wherein does the substantial construction and 
78 operation of the Tomlinson tool differ from that of the driver 
of the Victor tool, Exhibit A, if at all? 

A. 101. It is constructed differently. There are specific features 
in it that are peculiar, which I can allude to more freely by refer- 
ence to the patent, but they both will drive staples. 

X Q. 102. Then I infer that the differences are merely as to de- 
tails of construction and not as to principles of operation ? 

A. 102. Yes. 

X Q. 103. Then, since all are detachable and are combinable, are 
they not substantially equivalent if used in like manner ? 

A. 103. I don’t understand what is meant by “ they all” in your 
question. 

X Q. 104. I refer to the Tomlinson driver, the “ Victor ” driver, 
and the parts detached of the Hey] tool, in my 93d, 94th, 95th, and 
96th cross-questions. 3 

A. 104. Certainly they are. 

X Q. 105. Please examine the Smyth patent, Exhibit No. 14, and 
point out the desk, table, or platform upon which the machine rests. 

A. 105. It is not described in the specification or lettered on the 
drawing to identify it, but there is here what seems to be an illus- 
tration of a wooden support for the machine as drawn. 

X Q. 106. Do you not find that a part of the machine projects 
through and below that support ? 
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A. 106. I find a screw projecting through an opening in what ap- 
pears to be the support of the machine. 

X Q. 107. Then, if that boara (support) be considered the top of 
the desk or table, is it not necessary, 1n order that the tool be prop- 
erly supported thereby, that a hole be cut through such support? 

A. 107. It need not be, because the machine might have been 
raised up by other supports placed on top of the table so that the 

screw would clear the surface. 
79 X Q. 108. Is it not shown in the drawing- thus cut away 
and without such supports as you refer to? 

A. 108. If the support mentioned in former answer is properly 
such, which I have no means of knowing, it would appear as if an 
opening had been cut through it. | : 

X Q. 109. Is it not necessary in the operations of the machine to 
reach the screw ¢ by the hand underneath ? 

A 109. Yes; I should say so. 

X Q. 110. Then, is the Smyth machine as shown, adapted for use, 
to be set upon tables, desks, &c., as a desk or office tool, without mu- 
tilation of the top of the desk, &c.? 

A.110. As shown in the drawing of the patent, it is not well 
adapted ; but there would be no mechanical difficulty in the way of 
making it perfectly adaptable by a simple addition of some depth of 
base of the machine itself which is a mere question of making the 
castings that way. | 

X Q. 111. How, in such case, could the screw ¢ be practically 
reached ? 

A. 111. Perfecily practicable to so leave an opening in the cast- 
ing of the base that the screw can be readily reached by the 
hand. 

X Q. 112. Do you know whether this has been done in fact ? 

A. 112. I do not know. 

X Q. 113. Have you ever seen one of these Smyth machines? 

A. 113. I have. 

X 114. In actual use? 

A. 114. I have not seen them in actual use but once, but I know 
of a number of them that are in use at the present time, binding 
pamphlets—at least, I judge so, from the fact that I have recently 
received orders to furnish staples for the same. | 

X Q. 115. Where and when have you seen one of these machines 
In actuai use? 

A. 115. I saw one in use in the bindery of William Knoepe, at 
Eleventh and Spruce streets, New York city, about the fifteenth day 

of September of the present year. 
80 X Q. 116. Was that machine constructed as shown in 
Smyth’s patent ? 

A. 116. I did not examine the machine particularly and there- 
fore cannot give a definite answer. 

X Q. 117. For what purpose was that machine being used ? 

A. 117. It was being used for stitching pamphlets. 

X Q. 118. It is, then, a machine adapted for use in binding books 
in book-binderies and permanently attached to a table or platform. 
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A. 118. I believe that is the way the machine was used. [I did not 
examine it at all. 

X Q. 119. Was it run by power or by hand? 

A. 119. My impression is that this machine was run by power, but 


I could not swear to it. 
Adjourned to Thursday, September 27, 1883, 2 p. m. 


Tuurspbay, September 27, 1883—2 p. m. 


Present: Joshua Pusey, Esq., solicitor for complainant; Hector 
T. Fenton, Esq., solicitor for respondent. 


X Q. 120. The function of the screw ¢in the Smyth patent, Ex- 
hibit No. 14, is to adjust the machine for books of different thick- 
nesses ? 

A. 120. I should think that was the purpose for which it was used. 
It does not effect any other purpose. 

X Q. 121. If that screw be removed from the machine could the 
machine be of practical use for its purposes ? 

A. 121. Yes. 

X Q. 122. Explain how that is. 

A. 122. The screw ¢ acts as a support for a lever marked s and 
operates to raise or lower that lever or arm, but the said lever or 

arm might be adjusted by other means, and so the screw 
81 could be dispensed with and the object of the machine, which 

is to drive and clinch staples in books or other material, be 
perfectly well served, as the screw has nothing whatever to do with 
the driving or clinching of staples, necessarily. 

X Q. 123. As the machine is shown in the Smyth patent, is not 
the screw ¢ necessary in order to adjust the machine for driving and 
clinching staples in different thicknesses of books or pamphlets ? 

A. 123. It is a useful but not necessary means of adjustment. It 
el atti whatever to do with the insertion and clinching of 
staples. 

X Q. 124. If, then, a staple is driven through a book of a certain 
thickness, and the screw ¢ is afterwards removed and a book of the 
same thickness is to be stapled, can the machine operate in the latter 
case successfully ? 

A. 124. No; it would not operate the same way. Something 
would have to be placed under the die m or the die m would have 
to be placed upon something solid to retain it in the same position 
in which it was when the first operation was performed as described 
in the question. Any other thing instead of the screw which would 
retain it thus in position would serve a like purpose in driving and 
clinching the staple. 

X Q. 125. Then, when different thicknesses of material are to be 
stapled together, it is necessary to adjust the screw ¢ accordingly as 
the thickness varies? 

A. 125. It is necessary to adjust something rigid under the die m 
ata proper point to accommodate the thickness of the book or ma- 
terial; that something in this case, as shown in the drawings, is an 
arm adjusted by this screw. 
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X Q. 126. Do you find the adjustable screw ¢ in the Hey] re- 
issue ? | : 

A. 126. No, sir; but I find its equivalent. 

X Q. 127. What is that equivalent ? 

A. 127. Its equivalent is found in the swinging arm containing 
the clinching anvil, which in that patent is suspended over the 

work or book instead of being under, and therefore is capable 
82 of being raised to any point sufficiently high to permit any 

thickness required to interpose between it and the staple-in- 
serting mechanism, and its equivalent adjustment is found in that 
fact. 

X Q. 128. The number of papers—that is, the aggregate thickness 
of the papers to be stapled together—is constantly varying in the gen- 
eral and in office practice and would not a stapling machine re- 
quiring adjustment have to be in general use adjusted very fre- 
quently ? : 

A. 128. Yes, sir; it would; but in this Smyth patent, which is 
under consideration, it is possible to have the clinching die sup- 
ported in such a manner that it would be automatically adjustable, 
and so do away with the screw or other positively rigid means of 
support and make it thoroughly practical for the insertion and 
clinching of staples in work varying in thickness. The rigid devices 
which are adjustable in this drawing of the Smyth patent, by means 
of a screw to support the clinching die at certain varying points, are 
in nowise a part of the driving and clinching of the staple. 

X Q. 129. Does not the Heyl implement instantaneously adjust 
itself by the mere closing of the driving and clinching jaws to any 
thickness of paper or varying thicknesses of paper? 

A. 129. Yes, sir. 

X Q. 130. But the Smyth machine does not thus adjust itself to 
the varying thicknesses of paper—that is, the machine as shown in 
the drawings of the Smyth patents ? 

A. 130. No; it does not. 

X Q. 131. Is not such automatic adjustability a very material ad- 
vantage for miscellaneous work ? 

A.131. Yes; I think it is; but itis entirely unnecessary as a part 
of driving and clinching staples. 

X Q. 132. Is it not a fact that the action of raising the driver of 

the Smyth machine allows the staple to drop into the barrel 
83 or staple channel from the side, and that when said driver 

is raised the staple is placed beneath it, if the tool be supplied 
with the staples as required for use? | 

A. 132. Yes. 

X Q. 133. There is a wedge, s, which is drawn back by the raising 
of the lever h! at its rear end to lift the die plate m against the ma- 
terial to be stapled and the bottom of the staple case, is there not? 

A. 133. The question, as put, hardly describes the action of the 
wedge plate, but I understand its action to be that the wedge plate 
s is moved endwise by an arm, h?, from the lever h' that is linked 
to said plate s, so that the latter slides endwise as the lever h! is raised 
and depressed ; and, again, the wedge-plate s is moved endwise to 
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raise the die m and press the book or pamphlet firmly up against 
the lower edge of the head block d and hold the same while the 
plunger drives the staple and the ends thereof are turned up against 
the said die m. 

X Q. 134. This hard compression of the material is stated in the 
specification of the Smyth patent to be necessary in order to make 
a staple drive and clinch successfully, is it not? 

A. 134. It is so stated here. 

X Q. 135. Now, having a pile of papers ready for stapling, the 
driver being raised, and the staple in place under the driver, how 
can you practically know, in using the Smyth machine, how far up 
to screw the screw ¢ to make this necessary compression without 
putting the papers under the staple case, bringing down the driver 
to draw back the wedge plate s into place and then screwing the 
screw t up to the proper tension; and, if you do this, will not the 
staple be projeccted into the material beneath by mere guess-work at 
the same time whether vou wish it or not? 


(Question objected to as tending to mislead the witness by use of 
a term which at times is applied to a movable driver or plunger 
and at other times to a stationary head block.) 


A. 135. I should not raise the driver or plunger high 

84 enough to admit of the staplecoming under it, butshould raise 

it as high only as may be necessary, so that the wedge plate 

sis moved endwise sufficiently to allow the die m to drop and place 

thereon the book desired to be fastened. I should then bring down 

the driver without a staple to the book, at the same time turning the 

screw ¢ back or forth, as the case may be, until the book is compressed 

between the die plate m and the end of the head block d. Experience 
would soon teach any one to do this expeditiously. 

X Q. 136. That is, you would go through the complete operation 
of driving the staple and adjustiug the screw, except that you would 
not raise the plunger quite high enough ? 

A. 136. That is what I would do if I expected to use the same 
length of staple that might at that time be suspended on the in- 
clined bar c, but in practice it rarely or never occurs that the same 
staple in length of leg can be successfully used to bind two different 
thicknesses of books or materials, and it would be ordinarily neces- 
sary to remove the staples from the machine entirely and replace 
them with staples of a proper length for the work about to be done, 
and after the removal of the first staples mentioned the machine 
would be capable of being manipulated in the process of adjustment 
by a full stroke of the lever h backwards, which would raise the 
driver or plunger to its full height, as in the operation of driving 
staples, and thus no particular ingenuity would be required to effect 
the adjustment for the new work to be done, as there would be no 
danger of bringing down a staple in that operation. 

X Q. 157. These operations would require some time, would they 
not? 

A. 137. They would require a little time, undoubtedly. 
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XQ 138. And would require some nicety or care, would they 
not! 

A. 138. As the answer to that question is a matter of opinion, I 

can state that from experience in the use of other machines 
85 which are very similar to the machine described in the 

Smyth patent that the inventor of that machine was mis- 
taken about the necessity of firmly clamping to the work or book to 
the degree that he describes, and I have found that there is a good 
deal of scope possible in that particular. .I have found that it is not 
necessary to clamp the book firmly; it is only necessary to bring the 
jaws of the end of the driving apparatus to the surface of the book 
or material to be fastened and the driving is equally well performed, 
provided the under surface of the book is supported sufficiently to 
resist the pressure of the staple legs. The pressure, if any is wanted, 
is exerted better by the end of the plunger at about the finishing of 
the insertion. 

X Q. 139. Referring to your answer 136, is there any means shown 
in the Smyth patent, Exhibit No. 14,-by which the self-feeder will 
feed down staples of various lengths to suit varying thicknesses of 
material ? 

A.139. I am unable to give any opinion about the self-feeding 
device as shown in theSmyth patent, as to what extent it is capable 
of performing its work, not having given that part of the device 
much thought. It, however, is entirely unimportant in considering 
this question of driving and clinching staples, as it forms no neces- 
sary part of the driving and clinching part of the machine. 

X Q. 140. Has the length of the staple legs anything to do with 
the requirement of the Smyth patent, that the die m and the mate- 
rial have to be firmly compressed under the head block ? 

A. 140. I don’t think it has anything to do with the proper driv- 
ing and clinching of the staple, provided the legs are of sufficient 
length to protrude through the paper so as to allow enough of the 
end of the staple leg to be bent over by the infringing upon the curved 
sides of the recrossed channel or cavity of the die m. 

X Q. 141. The object of the spring £ in the Smyth patent is to 
prevent the staple from dropping through before the descent of the 

driver, is 1t not? 


86 A. 141. I quote from the specification of the Smyth pat- 


ent: “It is to be understood that as the plunger zis drawn 
up above the staple bar c, the spring & returns to its position against 
the ends of the staple bar and supports the lowest of the staples, so 
that the staples cannot run off the end of the incline,” “ but are 
retained so that only one at a time is taken away by the plunger.” 

X Q. 142. Then, if a similar staple were stuck up into the lower 
end of the head block—that is, presuming it is possible to do this— 
the staple would not be retained in the head block ? 

A. 142. That does not necessarily follow, as a staple may fit the 
channel so accurately that it would by its own friction remain sus- 
pended in the channei and not fall out. 

X Q. 143. Is the Smyth machine intended for feeding staples, 
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crown upwards, at the lower end of the head-block channel and 
afterwards forcing them out at the same place ? 

A. 143. Not as shown in this drawing. 

X Q. 144. Is the Smyth machine adapted to work practically in 
that way with staples short enough in the legs to pass through a 
proper thickness of material and clinch when the material is less 
in thickness than the thickness of the fingers, when inserted under 
the head block, to insert the staple from beneath, say ;3, to + of an 
inch ? : 

A. 144. As the machine is shown I can form no idea of how much 
space practically was intended to be left, and can only answer the 
question by giving an opinion that by the general operation of the 
machine it would be possible to insert a staple as described from 
underneath and into the channels of a head block. 

X Q. 145. The drop of the die m in said machine, by the sliding 
back of the wedge plate s, added to the thickness of the material, 
gives all the available space fur manipulation, does it not ? 

A. 145. It does. 

X Q. 146. If the staples are fed from above every excess of 
87 drop of the die m throws a proportionately greater work on 

the lever h!, does it not? To draw the wedge plate up and 
raise the die and press it against the under side of the head block, 
and without any gain whatever, as the staples are fed from above, 
all the play required being what is required to release and press or 
jam up the material; is this not so? 

A.146. There is no additional work put upon the lever h!, whether 
the work be thick or thin, the office of the lever or the wedge plate 
being simply to slide endwise with each stroke of the lever h!, and 
its motion being exactly alike in either case is not affected in this 
movement by the fact of the work being thick. The amount of drop 
of the die m is not fixed to any particular necessary point, except 
by the depth of the depression in which it slides, and this depres- 
sion can be three or four times as much as would be really neces- 
sary without in the least interfering with the operation of driving 
and clinching staples. There is no indication reliably stated or 
shown in the patent of the Smyth machine as to how deep this de- 
pression should be. | 

X Q. 147. Would a lift of six inches be made by a wedge as easily 
as one an eighth of an inch ? 

A. 147. Yes; under some conditions. 

X Q. 148. In the Smyth machine is there any retracting spring 
to elevate the driver or plunger 7? 

A. 148. There is none shown in the patent. 

X Q. 149. Do you find in the Smyth maehine any hand knob for 
driving down the plunger or driver by a blow of the hand ? 

A. 149. ] do not find any proper means of operating the machine 
by a blow of the hand on a knob, but I find the equivalent device 
of a lever for working the machine. 

X Q. 150. In your opinion would a sudden blow on the head of 
the plunger by the hand drive the staple in the Smyth machine, at 
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the same time drawing the large arm h? back, pulling the 
88 wedge plate s along its bed and raising the die m to compress 

the paper hard up against the head block all by one sudden 
percussion of the hand? 

A. 150. I have seen hands that might do it, but the lever h? and 
the wedge plate s being disconnected from the lever h!, inasmuch as 
they have nothing whatever to do with the object of inserting and 
clinching a staple, would make it quite possible to drive and clinch 
a staple by a percussion or blow of the hand. | 

X Q. 151. In case of such sudde& blow of the hand on the head 
of the plunger of the Smyth machine, as the machine is shown in 
the patent, would not a great part of the force of the blow be dis- 
tributed elsewhere on the levers and links instead of being concen- 
trated on the staple alone, as in the Heyl tool ? 

A. 151. Undoubtedly; but I did not say in my former answer that 
the staple could be driven and clinched by a blow upon the driver or 
plunger of the Smyth machine, even under the favorable conditions 
I described in the last part of my answer, as easily as one could be 
so inserted and clinched; but if the Smyth machine were divested 
of these levers, and a knob placed upon the end of the plunger, the 
work could be as effectively and as easily performed as by means of 
the Heyl machine represented in the reissued patent. 

X Q. 152. What do you understand a hand stamp to be? 

A. 152. Primarily, I would understand it to mean all machines 
or devices for any purpose where a blow of the hand is intended to 
effect the object to be accomplished by the machine, and they are 
made with knobs for that purpose, to receive the blow of the hand; 
but sometimes it has been the case that machines, such as seal 
presses notably, have been characterized in the trade or by the 
dealers in them or manufacturers of them as hand stamps. Such 
machines as latterly mentioned operate by means of a thrust when 
impelled by the hand pressing on the lever. 

X Q. 153. Did you ever see described in any letters patent or 

know of any machine previous to the date of the Heyl 
89 original patent, Exhibit No. 1, which combines in itself the 

elements of a staple driving and clinching tool with the re- 
cessed clinching block and staple channel to hold and guide the 
staple and plunger or anvil to force them through the interposed 
paper and bend their legs over in the clinching recess which was 
made in the form of a hand stamp for general use in offices on 
desks and for miscellaneous uses of lawyers, writers, and others of 
like occupation ? 

A. 153. To all that part of the question ending with the words 
“clinching recess” I say: Yes; I did; as to the purposes for which 
these machines might be adapted the state of the art has shown 
largely the extent to which the application has been expanded. 

X Q. 154. My question was an entire one and could be answered 
as a whole, but you have separated it and answered a part of it only. 
Please answer it as a whole. 

A. 154. It did not seem to me possible for me to give a short an- 
swer to the question. I have answered the first part and will now 
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answer the last. I believe the device of H. R. Heyl was the first 
one that I saw which would come under the description strictly of 
a machine with a knob; but, technically, it was not the only ma- 
chine that possessed the characteristics capable of making it a hand 


stamp. 
Adjourned to Friday, September 28, 1883, 2 p. m. 


FRripay, September 28, 1883—2 p. m. 

Present: Joshua Pusey, Esq., solicitor for complainant; Hector 
T. Fenton, Esq., solicitor for respondent. 

X Q. 155. The “ Victor” tool, Exhibit A, has a spring for retract- 
ing the staple driver in thecase. Is not that spring performing that 

function of considerable advantage ? 
90 A. 155. It is. of some advantage to recover the driver or 
plunger, but not at all necessary to the driving of staples. It 
could be dispensed with without serious detriment to the effective- 
ness of the tool, as is illustrated by the Complainant’s Exhibit C. 

X Q. 156. If such spring is not used the driver would have to be 
retracted by the hand, would it not? 

A. 156. Not necessarily ; it might be retracted by simply invert- 
ing the tool, when it would retract by its own weight. 

X Q. 157. That is, if made loose enough in the case? 

A. 157. It must be loose enough in the case to work easily; and 
if loose enough for that would ordinarily be loose enough to drop 
back if the tool were inverted. 7 

X Q 158. Could not the spring D be dispensed with equally well 
in the Heyl tool, or Exhibit B, as in the Novelty, whether inverted 
or not, if it be desirable to do so? 

A. 158. No; because the spring D in the Heyl reissue is used to 
support the block in position, and in such a manner that a sufficient 
opening will be left above the driver or float in which to insert the 
staple, and if notso placed and used, or if the block were used without a 
spring, it would be necessary to hold up the block with the fingers 
while it was being charged with a staple, and then, unless the staple 
itself fitted tight enough to bind in the channel, and thus forma 
support for the block, the block would drop away and the staple 
would be thrown out entirely before the material to be fastened 
could be placed on the driver block 

X. Q. 159. As the subject-matter of your last answer does not 
apply to the “ Victor ” tool, why, then, is the spring used in that tool 
for retracting ? 

A. 159. Because in the making of tools of that cheap description 
more or less error or fault of dies or other conditions may make 
slight differences in the channel or in the plunger, and occasionally 

some might be produced that would not work so freely as to 
91 permit them to recover by their own weight if said tools were 
inverted, but principally because the impressions given to 
buyers of the tools without a spring would not be as captivating as 
with a spring, and as everything in the sale of such articles de- 
pends largely on the first impressions given the spring was added. 


; 
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X Q. 160. If the spring were dispensed with and the plunger be 
made to fit loosely within the case, and the gravity of the plunger 
and its driving head or knob be depended upon to retract the driver 
by inversion, would not, after the staple is inserted and the driver 
inverted in the act of preparing to drive the staple—would not the 
same gravity of the ietver and its knob be apt to force out the 
staple ? 

A. 160. It would tend that way. 

X Q. 161. It would appear by your answers to X Q. 155 and 156 
that the driver of Exhibit C operates to retract itself by gravity when 
inverted ; is that what you meant ? 

A. 161. I did not say that the driver of Exhibit C would so act if 
the tool were inverted ; I said it might be made to doso. The driver 
of Exhibit C does not so act in the model shown to me; it is held by 
friction. 

X Q. 162. You have stated in answer to Q. 39 that the spring D, 
figure 5, of the Heyl reissue would not be necessary if the driving 
mechanism were on the upper arm and the clinching anvil on the 
base of the machine; is not the retracting spring also advantageous 
in that it affords a resistance to the thrust in the act of inserting the 
staple by the fingers into the staple channel? 

A. 162. The spring D in the position described in the question 
may be deemed advantageous by some, but is not necessary to the 
successful insertion of the staple in the channel, as is evidenced by 
Exhibit D, in which the parts that perform the driving and clinch- 
ing of the staple are all shown in an inverted form without the pres- 
ence of any spring. In that device the driver or plunger is raised 

either by the act of inserting the staple in the channel, which 
92 act raises the driver, or the driver is drawn back by the hand 

and so held while the staple is being placed in the channel. 
In that device the spring is preferably dispensed with, because its 
presence there would interfere with the operation of flattening down 
the staple legs by the second process described in the original patent 
as necessary to a completion of the clinch after the staple legs have 
been partially clinched in the cavity. This flattening down of the 
staple legs is accomplished between the two faces respectively of the 
staple case and the stationary anvil containing the clinching cavity 
or slot. 3 

X Q. 168. Have you known of any staple driving’ and clinching 
tools, operating by hand, since the date of the Heyl invention, in 
which such retracting springs were not used, except Exhibits C 
and D? 

A. 163. I have. 

X Q. 164. When, where, and what? 

A. 164. I misunderstood the former question, 163. I alluded in 
my last answer to Exhibit C, which I did not know was included. 

X Q. 165. Question 163 repeated. 

A. 165. I have not. ! 

X Q. 166. Referring now to the general tenor of your testimony, 
in which you speak of the equivalence of the machine described in 
the Smyth patent, Exhibit 14, to the Heyl machine, have you meant 
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to say that if the hand-adjusting screw ?¢, of the former patent, the 
levers and connecting links, and the entire self-feeding device, and 
the wedge plate s were removed, and the die plate m be made self- 
adjusting, and a hand knob and retracting spring be added—that is 
to say, if certain of the operative parts of the Smyth machine were 
removed and others added, that the machine would then operate like 
the Heyl implement? 

A. 166. I mean to say that if all those parts of the machine de- 
scribed in the Smyth patent, Exhibit 14, which do not have 

anything to do with the process of driving and clinching 
93 staples, including the levers and connecting links, the self-feed- 

ing device, wedge plate, were removed, and the die plate m, self- 
adjusting, and a knob placed on the plunger, either with or without a 
spring under the knob to raise the driver or plunger, it would be 
operative to produce the same result as that pruduced by the hand 
stamp shown in the reissued Heyl patent, and that if the Smith 
machine also were provided with a pivot upon which the arm could 
rotate or vibrate, in addition to the changes above mentioned, it 
would also be identical with the machine shown in the Hey] patent, 
and produce the exact result produced by that machine; and, also, 
if the Smyth Exhibit No. 14 were reversed, with the base of the ma- 
chine removed, and the knob placed on the die m, and if the upper 
end of the plunger were secured to a firm base, and a staple inserted 
in the head block, and the arm of the said machine left as it is 
shown in the drawings of that patent, it would operate by percussion 
upon the knob secured to the die plate m to insert and clinch a staple 
equally as well as is done by the implement shown in the Heyl] re- 
issued patent. 

X Q. 167. You have stated in answer to X Q. 116 that you have 
never seen but one of the Smyth machines, and that machine you 
did not examine. Did you notice it sufficiently to observe whether 
it was made as shown in the Smyth patent, or whether it had alter- 
ations, additions, or improvements thereto ? 

A. 167. As I before stated, I did not closely examine the Smyth 
machine particularly referred to; my impression is, however, that I 
noticed one alteration which would make it differ from the drawings 
of Exhibit 14 in respect to the feeding device, but that is all I can 
state from knowledge or impressions. I have seen more than one 
Smyth machine, but I have not seen more than one in operation. 

X Q. 168. Looking at the drawings of the Smyth patent, do you 
not find that the arm h? is pivoted to the rear part of the arm /’, 

and that the said arm kh? is connected to the wedge plate s by 
94 means of a link, and also that the rear part of the plate s ap- 

pears to rest upon the base of the machine? Is that your un- 
derstanding of it? 

A. 168. That is the general impression conveyed by the drawing. 
The specification says: “ Beneath the die m there is a wedge plate, s, 
that is moved endwise by an arm, h?, from the lever /! that is linked 
to said plate s,so that the latter slides endwise as the lever h! is raised 
and depressed.” * * * “As the plunger rises the wedge plate s is 
moved endwise, bringing the thinner part of said plate beneath the 
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said die m.” It has occurred to me repeatedly in the examination 
of this patent drawing that in this particular the drawings and speci- 
fication are incomplete. It is evident that a motion like that de- 
scribed needs one more addition to make this movement as described 
certain, and that addition can be legitimately made to the device 
without changing any other part of the machine. As a working 
model was supplied to the Patent Office, together with the application, 
it is fair to presume that the model itself was operated, and in all 
my deductions in my former testimony I have had this point in 
view, recognizing that it was no doubt an oversight. 

X Q. 169. Then, in your opinion, I would infer, as the specifica- 
tion and drawings of the Smyth patent now stand, a machine made 
in strict accordance therewith would be inoperative for the purpose 
described in the patent? 

A. 169. No; I do not understand that it would be inoperative 
either as a whole or in part, the object of the machine being to insert 
and clinch metallic staples in books or other material, although it 
might not operate precisely as described in the said patent. It 
might be made effective for the very same purposes described, not- 
withstanding. 

X Q. 170. Would it be operative so far as the wedge plate s and 
its connections are concerned ? 

A. 170. It would; although the wedge plate s could not be per- 
suaded to make any endwise movement to speak of. The wedge 
plate s in that case would form the base for the clincher die at what- 
ever point it were adjusted. 


95 Re-examination by Mr. Fenton: 


Q. 171. Referring to your last three answers, is there, in your 
opinion, anything omitted to be described in the Smyth specification . 
to make the wedge plate operate with certainty, as you say, that 
would not be suggested to any mechanic in constructing a machine 
under that patent ? 

A. 171. There is not. 

Q. 172. So far as respects all that portion of the Smyth machine 
that is actually necessary to drive and clinch a staple simultane- 
ously, do or do not the drawings of that patent show and the speci- 
fication describe a complete and operative combination of parts for 
that purpose ? 

A. 172. They do. 

Q. 173. Is not the action of the automatic-feeding appendage of 
the Smyth machine such, and such only, that as the plunger is raised 
after driving the staple the next staple drops into the channel groove 
in the same position as though it were placed there by hand in the 
side of the machine ? 

A. 173. It is. 

Q. 174. After the automatic feed puts a staple in the channel 
groove of the Smyth machine is there any difference in the subse- 
quent operation of driving and clinching between this machine and 
that described in the plaintiffs’ reissued patent? 

A. 174. There is none. 

8—82 
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Q. 175. Under the same conditions, is there any difference between 
them in the number and character of the elements and in their com- 
bination for that purpose, aside from the retracting spring ? 

A. 175. There is no difference between the elements of the two 
devices. 

Q. 176. Please answer the same question except that part relating 
to the retracting spring and substituting for the device shown in the 
reissued patent, the Plaintiffs’ Exhibit D, which Mr. Hey] in his 

testimony claims to be another form of his patented device. 
96 A. 176. There is none. ¢ 
Q. 177. In Exhibit D you find the clincher and driver re- 
versed from the position of those parts,as shown in the patent? Could 
the parts be reversed in the Smyth machine? | 

A.177. Yes; they could so far as the inserting and clinching 
devices are concerned, and, indeed, also, if necessary, the feeding 
devices. | 

Q. 178. In the Heyl machine you have said, in answer to Mr. 
Pusey, that the adjustment of distance apart between the opposite 
jaws to admit the papers is effected by making the arm containing 
the clinching anvil, shown therein, as an upper arm. Now, in the 
Smyth. machine, is not the adjustment of distance apart of the 
clincher and driver to admit the papers effected by means of a simi- 
lar movable arm, containing the clinching anvil, but shown in this 
case as a lower arm ? 

A. 178. The adjustment is so effected in the Smyth patent. 

Q. 179. Is there any mechanical difference involved in reversing 
the parts of the Heyl machine, making the clinching anvil the lower 
part and the staple-driver the upper part, instead of vice versa, as 
shown in the drawing ? 

A. 179. No. 

Q. 180. In the Smyth machine the head block in which the 
plunger moves is stationary, and the driver moves in it against the 
crown of the staple, as in the plaintiff’s reissued patent. Is not 
that so? 

A. 180. Yes. 

Q.181. In the Smyth machine the head block in which the staple 
driver moves is shown in the drawing as stationary and forming a 

art of the arm or.standard d!. Is not that’so? 

A. 181. That is so. 

Q. 182. That being so, would its operation of driving and clinch- 
ing a staple be different in mode of operation and result if the 
standard d', of which the head block d isa part, was pivoted at the 
base of the machine, as shown in McGill’s patent, Exhibit No. 19, 

instead of being stationary ? 
97 A. 182. No. | 
Q. 183. Could it be so pivoted, in your opinion ? 

A. 183. It could. 

Q. 184. May or may not both jaws in such a machine be made 
movable for the purpose of adjusting their distance apart in opera- 
tion, and for illustration of my meaning I refer you to the form 
shown on sheet 1 of McGill’s patent, Exhibit No. 17? 
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A. 184. Both jaws can be made movable, or one only, without 
changing the result obtained, including the adjustment as well as 
the inserting and clinching of the staple. This patent, Exhibit No. 
17, shows it in the form of plyers. 7 

Q. 185. In cross-question 148 you were asked if there were any re- 
tracting spring in the Smyth machine? Is any such necessary to 
simultaneously drive and clinch a staple, and do you find any such 
in the plaintiff’s “ Novelty” tool, Exhibit C, or in Mr. Heyl’s Ex- 
hibit D? : 

A. 185. The retracting spring is not necessary to simultaneously 
oe clinch a staple, nor do I find any such spring in Exhibit 
C or D. | | 

Q. 186. In answer to Mr. Pusey’s question, No. 171, you stated 
that you had at one time made a tool in which the staple-driver 
“was fastened by means of a front plate secured by screws.” Please 
say what machine you referred to. 

A. 186. I referred to a machine which is substantially illustrated 
in a tool known as “ Brown’s Single Blow Binder,” and one of the 
identical machines is an “ Exhibit” in a former suit brought against 
me by the plaintiffs in this case; I will furnish one of those ma- 
chines (which will be marked “ Exhibit No. 21”). 

Q. 187. Can vou refer me to any of the exhibits in evidence here, 
in which the clinching base is attached to a movable arm and re- 
ciprocates on a spring placed beneath it? 

A. 187. I can; and I refer you to the patent of Daniel M. 
98 Somers, Exhibit No. 20, figures 5 and 10; the arm is shown 
in figure 2; this affords a means of adjustment. 
WILLIAM J. BROWN, Jr. 


Sworn and subscribed before me this twenty-eighth day of Sep- 
tember, A. D. 1883. 
FRANCIS 8S. BROWN, Examiner. 


Mr. Fenton, on behalf of the respondent, offers in evidence letters 
patent of the United States to J.S. Palmer, No. 90382, dated May 25, 
1869, being the letters patent referred to by the patentee, Heyl, in 
the application for the reissued letters patent in suit, marked “ Ex- 
hibit No. 22.” Se 

Also letters patent of the United States No. 218,227, dated August 
5, 1879, to William J. Brown, Jr., marked Exhibit No. 23. 

Also assignment of the last-mentioned patent of William J. Brown, 
Jr., to J. P. Crawford, respondent in this suit, dated November 21, 
1882, marked Exhibit No. 24. | 

Also letters patent of the United States No. 260,365, granted to 
William J. Brown, Jr., dated July 4, 1882, marked Exhibit No. 25. 


JamEs P. CRAWFORD, a witness called on behalf of the respondent, 
being duly sworn and examined by Mr. FENTON, says: 


Q. 1. State your name, age, and residence; and are you defendant 
in this suit ? 

A. 1. James P. Crawford; age, forty-four; residence, No. 1748 
Sydenham street, Philadelphia; and I am defendant in this suit. 
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Q. 2. Does the Plaintiffs’ Exhibit A, “ Victor” tool, correctly rep- 
resent the staple-inserting too] and the staple-clinching tool 
99 which you have fora few months prior to the bringing of this 
suit and since then been engaged in manufacturing and sell- 

ing? 

A. 2. It does. 

Q. 3. Have you been and are you now, manufacturing and sell- 
ing those tools, Exhibit A, under and by virtue of any, and, if so, 
what letters patent of the United States? 

A. 3. I have, under letters patent Exhibits Nos. 24 and 25. 

Q. 4. Do you still retain the ownership of patent, Exhibit No. 
24? 

A. I do. 

Q. 5. Do you own, or have you a license under or any interest in, 


the other patent referred to by you, marked Exhibit No. 25 ? 

A. 5. I manufacture that machine under a verbal license from 
Mrs. Brown. 

Q. 6. Are you a practical mechanic, and do you understand letters 
patent and machinery, in the sense of being familiar with such sub- 


jects ? 
A. 6. I am not a mechanic at all, and am not versed in the patent 


business. 

Q. 7. Will you please state whether or not the staple-driver and 
the clinching-tool, Exhibit A, are made by you in strict accordance 
with those two letters patent, Exhibits 24 and 25, respectively, and 
intended to be so, so far as you understand the drawings and speci- 
fications of those two patents? 

A. 7. Yes; they are. 


Cross-examined by Mr. Pusey: 
X Q. 8. When did you commence the business of manufacturing 


these articles ? 

A. 8. I was interested in the manufacture of them in the early part 
of 1882—about first of the year; and after that, as owner and _ pro- 
prietor, from about the time of the date of the assignment men- 

tioned, or previous to that, somewhat. 
100 X Q. 9. Were you aware, when you were first interested in 
the business, of a decree against the witness, William J. 
Brown, Jr., in the suit brought by these complainants on the Hey] 
reissued patent upon which the present suit is brought ? 


(Objected to as not cross-examination.) 


A.9. When I was first partially interested there was no decree, but 
I knew of that decree about the time it was granted. 
X Q. 10. What is your occupation ? 


A. 10. Travelling salesman. 
J. P. CRAWFORD. 


Sworn and subscribed before me this 28th day of September, A. 
D. 1883. 
FRANCIS S. BROWN, Examiner. 


Respondents close. 
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101 DEPARTMENT OF THE INTERIOR, 
UniTeD States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the reissue 
letters patent granted Henry R. Heyl, assignor to George W. Heyl, 
July 12, 1881, number 98083, for device for inserting metallic staples. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 22d day > 
of September, in the year of our Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States the 
one hundred and eighth. 

[SEAL. ] KE. M. MARBLE, 
| Commissioner. 


PHILADELPHIA, Pa., May 10, 1881. 
Hon. Com’r of Patents, Washington, D. C. 


Sir: I enclose herewith— 

1. Specification. 

2. Drawing. 

3. Certified copy original patent. 

4. Abstract of title. 

5. Oath of loss of letters patent. 7 

The whole forming an application of Henry R. Heyi for reissue 
of his letters patent No. 195,603, dated September 25th, 1877. 

Your ob’t serv’t, ISAAC W. HEYSINGER, 
Attorney for Applicant, 1433 Girard Avenue, 
Philadelphia, Pa. 
U.S. Patent Office, May 10, 1881. 


102 To the Commissioner of Patents: 
Your petitioner, of Philadelphia, Pennsylvania, prays that 
he may be allowed to surrender the letters 
$30. H. Old pat. patent for an improvement in devices for 


- abst. dr’g. inserting metallic staples granted to him 


September 25th, 1877, whereof George W. 
Heyl, on whose behalf and with whose consent this application is 
made, is sole owner by assignment, and that letters patent may be 
reissued to the said George W. Heyl for the same invention upon 
the annexed amended specification; and your petitioner hereby 
appoints Isaac W. Heysinger, of Philadelphia, State of Pennsylvania, 
his attorney, with full power of substitution and revocation, to prose- 
cute this application, to make alterations and amendments therein, 
to receive the patent, and to transact all business in the Patent Office 
connected therewith. Accompanying this petition is an abstract of 


title, duly certified, as required in such cases. | 
HENRY R. HEYL. 


The undersigned, assignee of the entire interest in the above- 
mentioned letters patent, hereby assents to the accompanying ap- 
plication and power of attorney. 


GEO. W. HEYL. 


Rin tating 2, 


so vers 
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[To all whom it may concern : 

Be it known that I, Henry R. Heyl, of the city and county of 
Philadelphia and State of Pennsylvania, 
Cancelled by sub- have invented a new and useful improve- 
spec. (a), May 12,1881. ment in paper fasteners, which improve- 
ment is fully set forth in the following 
specification and accompanying drawings, in which Figs. 1 and 5 
are side elevations of the fastener embodying my invention ; Fig. 2 
is a vertical section in line xz, Fig.1; Fig. 3 is a side elevation, 

partly sectional; Fig. 4 is a horizontal section in line y y, Fig. 1. 
Similar letters of reference indicate corresponding parts in the 

several figures. 

105 My invention consists of an implement of the form of a 
hand stamp, by which metallic staples may be forced through 
sheets of paper documents and secured by clinching the legs upon 
the reverse side. . 
The tool may be concisely described as a hand stamp for simul- 
taneously inserting and bending over the ends of metallic staples by 
a sudden blow or percussion of the hand upon a knob provided there- 
for, | the staples thus being shot or, as mechanics say, jumped into 


place | and the ends brought together in a manner impossible in 


many cases, where a light metal staple is emnployed, to be accom- 
plished by simple continued pressure when the layers of stock to be 
united offer much resistance. It is provided with two jaws, one of 
the upper 

which reciprocates with reference to the other, | one | jaw being 
provided with a recess with concave or slanting ends for bending 
thestaple legs togetherand the other with a grooved staple channel, R, 

are inserted 

into which the staples, singly at the open end thereof and after- 
wards projected therefrom by a | driving head | or | anvil operating 


in the said staple channel when the jaws are brought suddenly to- 
attached to the upper jaw. 


gether by a blow of the hand upon the knob of the stamp. A re- 
tracting spring operates to keep the staple channel open for the 
insertion of a staple when the hand is removed from the knob. 
Fig. 5 shows the form in which I usually manufacture the tool, 
Fig. 1 being a modification thereof, the invention being capable of 
other modifications in the arrangement of parts, the essentials being 
the recessed bending block in one Jaw with staple-guiding block and 
a driving head operating therein in the other, together with an im- 
pact head or knob to receive the blow of the hand. 
In the form shown at Fig. 5, which is cheaply constructed and 
river 


104 _— gives satisfactory results, the | vibrating lever | E G is pivoted 


anvil 


at the rear end thereof and closes down upon the base A when struck 


by the hand upon the knob G. In this form the recessed bending 
block is shown in the upper jaw and the staple-guiding block and 
driving head in the lower one, but I do not confire myself to the 
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specific arrangement of the different parts thereof. It is evident 
that the tool shown at Fig. 5 may be inverted without materially 
affecting the operation thereof. 

At Fig. 4 is seen an end view of the staple-guiding block, B, con- 
taining within it the vertical staple channel C C, along the middle 
of the rear side of which is an open vertical slot, S,so that the 
staple, when in place, is only partially embraced by the said staple- 
guiding block B. It will also be observed that the vertical grooves 


CC at the sides of the staple channel, in which the legs of the. 


staple run, and which guide the staple and retain it in the same 
vertical plane, are widened from front to rear in their central por- 
tion so as to form an enlarged vertical chamber within | the body 
of the block B; so that the tool is adapted to either insert a simple 
wire staple, such as is shown in Fig. 6, or one with an expanded or 
ornamental head, or a staple provided with a lateral projection or 
open loop. 

The spring D operates so as to change the relative position of the 
driving head or | anvil A' and the staple guide B the instant the 
staple has been driven and bent and the jaws are separated, so that 
the guide B shall be open to receive the next staple, the vibrating 

river 
lever being sufficiently removed from the lower jaw to admit of the 
manipulation requisite for the easy insertion of a staple into the 
staple grooves C U. : 

The staple-bending recess F (see Figs. 2 and 3) is of any of the 
ordinary forms used in stapling machines, being provided with 
concave or slanting ends. It may be cast in the metal, cut with a 

milling wheel, or formed in any suitable manner. As I 
105 show it in different sectional views its long diameter is suffi- 

ciently great to receive within its concave or slanting ends 
the points of the staple, and its greatest depth is from one-fourth 
to one-third its long diameter at the surface. Its internal form or 
curvature is comparatively immaterial, provided the ends are suffi- 
ciently slanting to deflect the staple legs easily, as the staples are 
driven or shot into the recess too suddenly to allow them to follow 
the bottom of the bending recess or to admit of any movement upon 
the part of the papers being fastened together until the operations 
of driving and bending, which go on simultaneously, are com- 


pleted. crt 

The operation of the device is as follows: A staple is placed 

ownwar 

within the grooves C C of the guide B with its crown toward 
driver 


bending recess F. Thepapers tobe united are now placed between the 

jaws, and by a smart blow of the hand upon the | the driving head A’, 

the points thus being directed toward the knob G, the staple legs 
fo 


reed 
are driven through the papers and into the recess F, where the pro- 
jecting ends ave simultaneously bent over. The hand is now re- 
leased from the knob of the driver, the latter then rising, and the 
papers are withdrawn, thus completing the operation. 


PP, . 
ee! 4 


ON LIEGE ILA PLIAGE LDA LLELLEEL LASSE LL LES Et LOLA ELAS A AOC LE NETRA TO LEN PED SMELT ROEDER CHEM eI: AIEEE API CSS ‘ cowrnmbeoehs 
re Pe TT 


5 Lee 
i SOK 


64 JAMES P. CRAWFORD VS. 


It will be seen that the grooves C C serve to support and guide 
the staple legs during their penetration through the papers, and 
the recess F is so shaped that as the staple legs enter thereinto they 
will strike the concave or slanting walls of said recess, and thus be 
bent inward toward each other. 

A plate, a, may be employed to overlap the staple crown for pre- 
venting the latter from bending or buckling while the legs are being 
forced through the papers. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 


anvil 
1. Thestaple guide B, driving head A’, operating therein, recessed 


drivin 
bending block E, spring D, and knob G, combined and operating 
substantially as and for the purpose set forth. . 
106 2. A staple-inserting implement having two  hagmage jaws 
arranged with relation to each other, substantially as shown, 
one of which jaws is provided with a recessed bending block, the 
other with a vertically-channeled staple guide, a driving head, and 
a spring operating to change the relative positions of the driving head 
and the staple guide upon separation of the said jaws after the in- 
sertion and bending of the ends of a staple, so that the guide shall 
be open for the reception of the succeeding staple, substantially as 
described. 

3. An implement for inserting metallic staples, consisting of two 
opposite jaws attached to each other, one of which is provided with 
a staple-bending recess and the other with a staple-guiding channel 
and driving head fitted therein, in combination with an impact 
head to receive the blow of the hand and bring the said jaws together 
by a sudden percussion, substantially as described. 


, anvil 
4. The combination of the driving head A!, spring D, reciprocat- 


driver 

ing staple-guiding block B, and the clinching head E F, having a 
bending slot with inclined ends, substantially as described. | 
5. In a staple-inserting machine constructed to operate substan- 
tially as herein described the staple-guiding 
Erased by am’d’t May grooves C C, opening into the opposite sides 
31, 1881. of a wide central chamber, substantially as 

and for the purpose set forth. 
6. In a staple-inserting machine having two staple-driving and 
staple-bending jaws attached together and 
Erase and insert (2), constructed to operate substantially as de- 
am’d’t May 31, ’81. scribed, an open vertical slot, S, in the face 
_ of the staple-guiding block B, substantially 

as and for the purpose herein set forth. 

7. In a staple-inserting machine constructed to operate substan- 
tially as described the staple-guiding block 
Erase and insert (3), B, adapted to receive and hold a staple 
am’d’t May 31, ’81. and containing mechanism for in- 
107 _—_serting and bending the ends of the 
same against and opposite recessed 
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jaw, in combination with a vibrating lever adapted to be raised to 

and stand in a suitable position for placing the staple in the open 

end of the said staple-guiding block B, substantially as shown and 

described. 

8. In combination with a pair of hinged arms provided with in- 
serting and clinching jaws, a feathered 

Erased byam’d’t May plunger to drive the staple, a recessed 


31, ’81. 
Amd’t, May 12, ’81. the same, a staple-guiding block attached 
to the staple-driving jaw by a spring and 
provided with grooves to receive, hold, and guide a staple, in which 
grooves the feathers of the plunger fit and move, all constructed and 
combined to operate substantially as described. 
9. The combination of the anvil or driving head A! with the re- 
ciprocating slotted or recessed hammer op- 
Erase am’d’t, May 12, erating to insert a staple through layers of 
1881. stock to be united and simultaneously bend 
over the projecting ends, substantially as 
and for the purpose set forth. 
10. 9. 7. The combination of the stationary staple support or 
anvil A! with the sliding guiding B, grooved 
Eraseam’d’t,Junel4, to partially embrace and guide the staple 
81. legs, substantially as and for the purpose 
set forth. | 
10. 11. As an article of manufacture an implement of the form of 
a hand stamp having staple driving and 
Erased byam’d’t May bending jaws attached together and pro- 
ol, ’81. vided with an impact knob, by which me- 
tallic staples may be forced through sheets 
of paper documents and secured by clinching the legs upon the re- 
verse side, substantially as described. ]* 


(Line 68, the words “are inserted” have been written in before 


signing. 
eine) HENRY R. HEYL. 
Witnesses at signing: 
P. O. DONNELL. 
F, L. ROEPKE. 


108 SraTe or PENNSYLVANIA, \s eo 
County of Philadelphia, 


Henrv R. Heyl, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes that his aforesaid letters 
patent are inoperative by reason of a defective specification, and that 
such defect consists in the omission of a claim for the open slot in 
the staple-guiding block B; for the wide middle chamber with nar- 
row side grooves in said staple-guiding block B; for the mechanism 
for inserting and projecting the staples singly ; for the combination 


clinching head in the opposite jaw to clinch | 
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of the essential elements of the invention; for the combination of 
the parts required for automatically retracting the piston in the 
block B, and for the general combination of the parts in the form of 
a hand stamp; that all these were fully shown and employed in the 
tools which he constructed, aud are fully shown in his original patent 
in the drawings of the same, and were a real and legitimate part of 
his invention, no claim for which was ever made by the above-named 
petitioner. Deponent further believes that his patent is invalid by 
reason of having claimed the double clinching blow mechanism 
which he hassince learned had been previously described and claimed 
by J. S. Palmer, No. 90383, May 25th, 1869, though in a different 
combination. The above errors arose by inadvertence, without any 
fraudulent intent or design to deceive ; that George W. Heyl] is the 
sole owner of said letters patent, and that this application is made 
on the behalf of and with the consent of said George W. Heyl, and 
that he verily believes himself to be the first and original inventor 
of the improvement set forth and claimed in this amended specifi- 
cation, and does not believe that the same was ever before known or 


used. 
HENRY R. HEYL. 


Sworn to and subscribed before me this 30th dav of April, 1881. 
P. O. DONNELL, [t. s.] 
Notary Public. 


109 Reissue appl. Henry R. Heyl. Devices for inserting me- 
tallic staples. U.S. Patent Office, May 10, 1881. 


STATE OF PENNSYLVANIA, \ 

County of Philadelphia, 

Henry R. Heyl, of Philadelphia, county of Philadelphia and 
State of Pennsylvania, being duly sworn, deposes and says that the 
letters patent of the United States, No. 195,603, granted to him ‘and 
bearing date the 25th day of September, A. D. 1877, have been lost 
or destroyed; that he has made diligent search for the same, and 
that they are not in his possession, nor in the possession of George 
W. Hey], assignee of said letters patent; that he has no knowledge 
of where they are to be found, and does not know that they are in 


existence. 
HENRY R. HEYL. 


Subscribed and sworn to before me this seventh day of May, A. D. 


1881. 
P. O. DONNELL, [t.s.] 
Notary Public. 


U.S. Patent Office, May 10, 1881. 
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No. 32879. Reissue. May 10, 1881. 
Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
UniTepD States Patent OFFICE, 
WasuHinoton, D. C., May 10, 1881. 


Henry R. Heyl, care Isaac W. Heysinger, Phila., Pa.: 


Attention is called to portions of the specification indicated in 
pencil which cannot be entertained in view of the original text. 
J. P. CHAPMAN, Ex. 
642 


Q6) a f p cate 
32879 196 
H. R. Heyl. 2. May 10, 1881. 
110 Abstract of Title to Assignment Division. F.S. Evans. Re- 
turned June 24, 1881. 
THE UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the 

digest of this office of all assignments, agreements, licenses, 

powers of attorney, and other instruments of writing found of 


"81. Slaughter. 


letters patent granted Henry R. Heyl September 25, 1877, No. 
195,603, “ devices for inserting metallic staples.” 

In testimony whereof I, V. D. Stockbridge, acting Commis- 
sioner of Patents, have caused the seal of the Patent Office to be 
hereunto affixed this tenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-one, and of the Inde- 
pendence of the United States the one hundred and fifth. 

[Ls]  V. D. STOCKBRIDGE, 
, Acting Commissioner. 


No other ass’ts found of record up to & including June 21, 


record up to and including May 5th, 1881, under or relating to. 
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112 May 12, 1881. 
Hon. Comm’r Patents. 
Sir: In the matter of the application of Henry R. Hey] for im- 
provement in devices for inserting metallic staples (reissue), filed 
May 11th, 1881, I desire to amend as follows: 


Cancel the present specification and the first four claims (1, 2, 3, 4); 
also the 9th claim (the substance of which is embodied in the new 
first claim, now submitted); also in the present 8th claim, 34 line, 
cancel the word “ feathered,” and substitute for the present specifi- 
cation and first four claims the following: | 


A. To all whom it may concern: 


Be it known that I, Henry R. Heyl, of the city and county 
of Philadelphia and State of Pennsylvania, have invented a 
new and useful improvement in paper fasteners, which im- 
provement is fully set forth in the following specification and 
accompanying drawings, in which Figs. 1 and 5 are side ele- 
vations of the fastener embodying my invention. Fig. 2 is 
a vertical section in line z 2, Fig.1. Fig. 3 is a side eleva- 
tion, partly sectional. Fig. 4 is a horizontal section in line y y, 
Fig. 1. 

Similar letters of reference indicate corresponding parts in 
the several figures. . 

My invention consists of an implement of the form of a 
hand stamp, by which metallic staples may be forced through 

or 


sheets of paper . documents and secured by clinching the legs 
on the reverse side. | 
Referring to the drawings, A! represents a stationary anvil, 
which is secured to or formed with an arm rising from a suit- 
able stand of convenient form for use upon a writing desk, 
and B represents a sliding guide block fitted to the anvil A! 
by asliding joint, and having grooves, C C, which match with 
the tongue of the anvil, the upper face of the block being 
flat. The normal position of the guide B is elevated, 
113 = and inorder to keep it in this position or from dropping 
prematurely I employ a spring, D, which may press up 
under the guide ora spring, D', which may press against it, and 
thus produce the necessary friction. E represents a reciprocat- 
ing driver, whose under face is flat, and in the same is a concave 
recess, F, said driver having a knob, G (said driver having 
a knob, G), for receiving the blows of the hand and pro- 
vided with a spring, H, for causing the return or elevation 
of the driver. | 
The operation is as follows: A staple is placed within the 
grooves C C, with its crown resting on the anvil A!, the points 
thus being turned toward the bending recess F. The papers 
to be united are now placed beneath the driver, and by a 
sharp blow of the hand upon the knob G the driver is forced 
downward upon the papers. The staple legs come through 
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the papers into the recess F, where they are bent over by the 
slanting ends thereof. 

It will be seen that the grooves C C serve to support and 
guide the staple legs during their penetration through the 
papers, and the recess F is so shaped that as the staple legs 
enter thereinto they will strike the concave or slanting walls 
of said recess and thus be bent inward toward each other, as 
shown in Figs. 2 and 3. A plate, a, may be advantageously 
employed to overlap the staple crown for preventing the lat- 
ter from bending while the legs are being forced through the 

apers. 
. it will be seen that the staple support or anvil A! with 
the slotted or recessed hammer operates to insert a staple 
through layers of stock to be united and simultaneously 
bends over its projecting ends. 

In my original specification I describe the further separate 
operation of completely flattening down the ends of the 
staple thus bent over by a second blow between the upper 
and lower jaw of the implement, believing that the same was 
new; but I have since learned that the same result was 
obtained by devices described in previous letters patent of 

the United States. Should the legs of the staple, when 
114 bent over by the same blow which drives the same, as 

is hereinabove described, be found not to lie sufficiently 
close to the surfaces of the paper, the same may be further 
flattened down by a second blow between flat surfaces in front 
of the staple channel and bending recess, respectively, pro- 
vided therefor. 

Figures 1, 2, and 3 show a hand stamp embodying my in- 
vention, in which the driver reciprocates in a fixed head, in 
the manner of a plunger, while Fig. 5 shows the same inven- 
tion embodied in a hand stamp in which the driver is 
mounted at the end of a vibrating arm, pivoted at its rear 
extremity to the base, which rests upon the table. It will be 
seen that the devices which constitute my invention are to 
be found in both these modifications, and that both operate 
in precisely the same manner to insert, by a blow upon the 
knob Gof the hahd stamp, the staple through layers of stock 
to be united, and simultaneously bend over the projecting 
ends in the opposite bending recess provided therefor. 

Having thus described my invention, what I claim as new, 
and desire to secure by letters patent, is— | 


Erase and insert (4), staple support or anvil A! « wi 
am’d’t June 14, ’81. rocating s 


Am’d’t, May 31, ’81. [1. The combination of the stationary 


and the ert: staple an B : 
th the recip- 


otted or recessed hammer, oper- 


ating to insert a staple through layers of 
stock to be united and simultaneously bend over its projecting ends, 
substantially as and for the purpose set forth. 
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2. In a device for inserting metallic 

Am’d’t, May 31, ’81. staples the combination of the staple guide 

B, anvil A! operating them, spring D, re- 
cess F, and knob G, the whole arranged to operate substantially as 
and for the ark se described. 

3. A staple-inserting implement having two opposite jaws, ar- 
ranged with relation to each other substantially as shown, one of 
which jaws is provided with a recess with concave or slanting 

ends and the other with a chan- 


and 
115 Erase and insert (1), neled staple-guiding block,, an anvil 
am’d’t May 31, 1881. operating therein, and a spring 
arranged to change the relative posi- 
tion of the parts when the said jaws are separated after the 
insertion and bending of the ends of a staple, so that the staple- 


will 
guiding channel shall be open for the reception of the succeeding 
staple, substantially as described. 
4. An implement for inserting metallic staples consisting of two 
opposite jaws [attached to each other],* one 
Am’d’t, May 31,’81. provided with a staple-bending recess 


the 
and , other with a staple-guiding channel, 
a knob 


thereto 
and an anvil fitted to each other in combination with , [an impact 
insert a staple 


head]* to receive the blow of the hand and,.[bring the said 
Jaws together]* by a sudden percussion, substantially as described. |* 


The present 5th, 6th, 7th, and eighth claims will remain num- 
bered as at present; the 10th will become the new 9th and the 11th 
will become the new 10th. 

Respectfully submitted, 
HENRY R. HEYL, 
By his attorney, ISAAC W. HEYSINGER, 
1483 Girard Avenue, Philadelphia, Pa. 


642 
32 wasn 
879 136 


Henry R. Heyl. Sub. spec. May 12,1881. U.S. Patent Office, 
May 12, 1881. 


116 No. 32879. Reissue. May 10, 1881. 
Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE, 
WaAsHINGTON, D. C., May 14, 1881. 
Henry R. Heyl, care Isaac W. Heysinger, Phila., Pa.: 


Upon further consideration of this matter in connection with 
amended specification, applicant is advised that the 1st clause of 


* Words and sentences enclosed in brackets erased in original. 
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claim does not present an operative combination of mechanical de- 
vice for the purpose stated. It is obvious that without a staple- 
holding device the parts enumerated would be inoperative, in view 
of which a staple-holding device should be included. In reference 
to the 2d and 3d clauses of claim, the statement that the anvil 
operates in the guide block is unwarranted, inasmuch as the anvil 
is stationary and the guide block slides up and down upon the anvil. 
With proper correction as to this point, the 2d and 3d clauses of 
claim may be allowed. With reference to the 4th clause of claim, 
the parts referred to as opposite jaws are not ina correct sense at- 
tached to each other. The expression attached to each other is cor- 
rect only in an abstract sense, viz., both are elements held in or 
mounted in the same fraine-work, similar to a steam hammer, one 
part acting as the hammer and the other as an anvil. The term 
impact head also seems to render this clause ambiguous, as the 
several parts are all definitely named and described in the specifica- 
tion. The 5th and 6th clauses are indefinite and unwarranted in 
view of the description rendered. It is not understood what legiti- 
mate connection the grooves have with a wide chamber, such 
chamber or opening serving to receive the projection of the station- 
ary anvil, as the guide block slides up and down therein. In the 

6th clause the words attached together are unwarranted in 
117 _—sithe sense of reciprocating action ; as before stated, they are 

parts of the same structure only. 

The 7th clause is also indefinite and ambiguous and fails to pre- 
sent the elements which applicant has by his invention brought 
into operative action and which are described definitely in the speci- 
fication, 

The Sth clause is also unwarranted and is not in harmony with 
the description of the machine, The 10th clause is broad and in- 
definite and fails to present any definite parts which applicant has 


invented. 
J. P, CHAPMAN, Ex. 
642 
2879 aoanier 
ah 126 
H. R. Heyl. 1. May 14, 1881. 


PHILADELPHIA, Pa., May 30, 1881. 


Hon. Commissioner of Patents, Washington, D. C. 


Sir: I have the honor to acknowledge the receipt of a communi- 
cation from the examiner in the matter of my application for pat- 
ent for device for inserting metallic staples (reissue), filed May 10th, 
1881, dated May 14th. 

I should explain that I have been delayed in considering the ex- 
aminer’s suggestions, notwithstanding the urgency of the case in 
view of legal matters brought against us, because every possible 
moment had to be given to the fitting out of an expedition to New 
Mexico, which has just been gotten off. 

The suggestions of the examiner in the above-named case are ac- 
cepted, and I shall now proceed to make the necessary corrections. 


Tag oe 
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In clause 1 of my claim please insert after the words “ stationary 
staple support or anvil A!” these words: “and the sliding staple 
guide B.” sip 

118 In clause 2 cancel the words “ operating therein.” 
In clause 3 cancel the words “operating tochange the relative 
positions of the anvil and the staple guide 
(Cancel.) upon separation of the said Jaws after the 
Am’d’t, June 14,’81. insertion and bending of the ends of a 
staple so that,’ and substitute therefor the 


following: 


as so 
[‘‘So, arranged,that when the jaws are separated, after driving a 
(Insert) 1. staple.” |* 


In clause 4 cancel the words “ attached to each other,” in the third 
line. 

Cancel the words “an impact head” and substitute therefor 
“a knob.” 

Cancel the words “bring the said jaws together,” and substitute 
therefor “ insert a staple.” 

Cancel the present Sth clause entirely. 
~ Cancel the present 6th clause and substitute therefor the ee 

+» xo, new clause, which will thus be numberec 
Amdt, June 14, 81. 54) in the new series: 


[“In a staple-inserting machine constructed to operate substan- 
tially as described the staple-guiding block 


| 2 B having staple-holding grooves C C and 
(New clause.) an open slot, S, substantially as shown and 
described.” }* 


Cancel the 7th clause and substitute therefor the following new 
clause, which is more definite. As the Heyl machine was the first 
single-feeding one combined with a clincher, it was the first to allow 
the introduction of the staple singly and to separate the jaws suffi- 
ciently for to allow the staples to be inserted into the staple-guiding 
grooves. Hence it is important to cover it, more especially as the 
same was made an important feature in a more recent patent. The 
new clause I suggest is as follows: 


[6. “An implement for inserting metallic —— —, = 

a ; ‘two opposite jaws, one of which 1s provided. 

Amid’, June 14, ‘SI. with Seni uindind recess and the other 

(a.) with staple-guiding grooves and an anvil 

119 ‘fitted therein, the said jaws being so arranged as to be sepa- 

rated and stand apart to admit the requisite manipulation 

for conveniently placing a staple in the open end of the said staple- 
guiding grooves, substantially as set forth.”]* 


* Words and sentences enclosed in brackets erased in original. 
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_ The 9th clause seems to have been allowed ; it was a part of the 
* original patent. 
Cancel the 8th and the 10th clauses entirely, as I think the re- 
maining ones, if allowed, will be sufticient. 
Respectfully submitted. 
Your ob’t serv’t, 


HENRY R. HEYL, 
By his attorney, ISAAC W. HEYSINGER, J. D., 
14383 Girard Avenue, Philadelphia, Pa. 
_ 642 
d2579. — 
_ 126 


H. R. Hevl. Am/’d’t. May 31,1881. U.S. Patent Office, May 
ol, 1881. 


No. 32879. May 10, 1881. 


Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
Un1ITED STATES PATENT OFFICE, 
WASHINGTON, D. C., June 4, 1881. 


Henry R. Heyl, care Isaac W. Heysinger, Phila., Pa. : 

Upon further consideration of this matter, in connection with the 
last amendment, it is obvious that the “recess F” should not form 
an element of the mechanical combination, as such recess is a pro- 
vision of the “ hammer” referred to in the first clause of claim and 
such recess is not an operative element independent of such hammer. 

In the third clause of claim the words “ so,” before “arranged,” 
120 in the new sentence introduced by last amendment, should 
be stricken out and or substituted; also the word so should 
be inserted Immediately after “arranged,” same sentence ; also sub- 
stitute will for “shall,” in the 12th line of same clause, so as to read 
“channel will be open.” In the fourth clause of claim the words 
renders the clause 
“fitted to each other” in « indefinite, and it is suggested that such 


objection may be remedied by substituting thereto for such words. 
The amended 6th clause may be allowed by inserting, after “‘ slot S,” 
the words adapted to receive a corresponding portion of the anvil. 
Applicant is requested to furnish a revised copy of claims, in view 
of their present mutilated condition from the several amendments. 
J. P. CHAPMAN, Ex. 
642 
126 
H. R. Heyl. 2. June 4, 1881. 
WasHinaton, D. C., June 13, 1881. 
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Hon. Comm’r of Patents. 
Sir: In the application, No. 32879, of Henry R. Heyl] for patent 
(reissue) for improvement in devices for inserting metallic staples, 


—_-=-—— — = 


| 
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oo 


¢ filed May 10th, 1881, please strike out all the clauses of the present 
claim and substitute therefor the following: 
1. The combination of the stationary staple support or 
anvil A! and the sliding staple guide B with the reciprocat- 
4 ing slotted or recessed hammer, operating to insert a staple 
through layers of stock to be united and simultaneously 
bend over its projecting ends, substantially as and for the 
| purpose set forth. 
| 2. [In a device for inserting metallic staples the combina- 
: tion of the staple guide B, anvil A’, spring 
J Erase and insert (5), D, and knob G, the whole arranged to 
am’d’t June 18, ’81. operate substantially as and for the purpose 
described. ]* 
121 3. A staple-inserting implement having two opposite 
| jaws, arranged with relation to each other substantially 
as shown, one of which is provided with a recess, the other 
with a vertically channeled staple guide, an anvil, and a 
| spring, so that when the jaws are separated after driving a 
staple the guide will be open for the reception of the suc- 
ceeding staple, substantially as described. 
4. An implement for inserting metallic staples, consisting 
of two opposite jaws, one of which is provided with a staple- 
bending recess and the other with staple-guiding grooves and 
an anvil fitted thereto, in combination with a knob to receive 
the blow of the hand and insert a staple by a sudden per- 
cussion, substantially as described. 
5. In a staple-inserting machine constructed to operate sub- 


| stantially as described, the staple-guiding block B having 


staple-holding grooves C C, forming side extensions of the 
vertical slot S, substantially as shown and described. 
6. An implement for inserting metallic staples, consisting 
of two opposite jaws, one of which is provided with a staple- 
bending recess and the other with staple-guiding 
I. W. H. grooves and an anvil fitted therein, the said jaws 
being so arranged as to be separated and stand 
apart to admit the requisite manipulation for conveniently 
= rin a staple in the open end of the said staple-guiding 
grooves, substantially as set forth. 


stationary 


I. W. H. 7. The combination of the,staple support or 

anvil A! with the sliding guide B, grooved to par- 
tially embrace and guide the staple legs, substantially as and 
for the purpose set forth. 

8. In an implement for inserting metallic staples a recip- 
rocating driver provided with a knob to receive the blow of 
the hand in combination with a grooved staple-guiding block 

and an anvil attached to a stand of convenient form 

122 for use upon a writing desk, the said stand having an 

: -arm rising therefrom and over and above it a guide for 
é 


*Words and sentences enclosed in brackets erased in original. 
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the purpose of guiding the said driver to the said anvil, sub- 
stantially as and for the purpose set forth. 


The above is respectfully submitted. 
HENRY R. HEYL, 
By his attorney, ISAAC W. HEYSINGER, 
1433 Girard Avenue, Philadelphia, Pa. 


Patent should issue to— 
Henry R. Hey], of Philadelphia, Pa., assignor to George W. Heyl, 
of Canton, Ohio. 
642 
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H. R. Heyl. Am/’d’t. June 14,1881. U.S. Patent Office, June 
14, 1881. 


No. 32879. May 10, 1881. 
Room No. 95. 


DEPARTMENT OF THE INTERIOR, 
UnItTED StTaTEs PATENT OFFICE, 
WasHIncToN, D.C., June 15, 1881. 
Henry R. Heyl, care Isaac W. Heysinger, Phila., Pa.: 

Upon further consideration of this matter, with a view to final 
action, the 2d clause of claim is found defective, in the absence of 
any mechanical combination between the “knob G” and the other 
elements included in the combination. To obviate this objection a 
“ reciprocating driver ” should be added to the combination. This 
clause of claim should be written over entire and submitted in lieu 
of — 2d clause. The remaining clauses of claim may be 


allowed. 
J. &. CHAPMAN, Ex. 
32879. = 
126 


H. R. Heyl. 2. June 15, 1881. 


123 PHILADELPHIA, Pa., June 17, 1881. 
Hon. Comm’r of Patents, Washington, D. C. 

Str: In the matter of the application of Henry R. Hey] for 
patent (reissue) for devices for inserting metallic staples, filed May 
10, 1881, please cancel the second clause of claim and _ substitute 
therefor the following: 

“2. In a device for inserting metallic staples the combination of 
the staple guide B, anvil A’, spring D, and reciprocating driver pro- 
vided with the knob G, the whole arranged to operate substantially 
as and for the purpose set forth.” 


ISAAC W. HEYSINGER ET AL., &C. 77 


The above complies with the suggestion of the examiner dated 
June 15, 1881. i 


Respectfully submitted. 
HENRY R. HEYL, 
By his attorney, ISAAC W. HEYSINGER. 


642 
126 

H. R. Heyl. Am’d’t. June 18, 1881. U.S Patent Office, June 
18, 1881. 


32879. DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE, 
WASHINGTON, D. C., June 23, 1881. 


Henry R. Hey], assor., care J. W. Heysinger, Phila., Pa. 


Sir: Your application for reissue of patent No. 195,603, for im- 
provement in devices for inserting metallic staples, has been exam- 
ined and allowed. 


32879. 


124 The patent will be forwarded to you as soon as practicable 
in due order of business. 
Very respectfully, E. M. MARBLE, 
Commissioner of Patents. 
349 
Serial No. 32,879. Exr. Book No. s 


1881. Chapman. 


Reissue. 
No. 98053. 
Henry R. Heyl, assor. to 
George W. Heyl, of same place, 
Of Philadelphia, 
County of " 
State of Pennsylvania. 
Invention, devices for inserting metallic staples. 


= { Petition, May 10, 1881. 

. Afidavit, - s 

=| Specification, “ “ “ 

= | Drawing, staan 

= } Model in original case. 

S . oy Y - AHO Oo oO- — 
= po sonnel | No. 199,603, Sept. 25, 1877. 
& | Cert. dep., 


Cash, $30, May 10, 1881. 

Abstract of title, ae 

App. filed complete, “ “ “ 

2. Examined June 21, 1881. Chapman, Ex. 


Countersigned June 24, S81. 
ne 24,’ For Commissioner. 


Notice of allowance, jana 33. 1881. 
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4. Patented Sept. 25, 1877. 


Reissued July 12, 1881. 
Att’y or P. O. address, Isaac W. Heysinger, Phila., Pa. 


125 3 1881. 
Contents. 


Application papers. 


1. Sub. spec., May 12, 1881. 
> Ss May 10, 1881. 
3. Sub. spec., May 12, 1881. 
4.1 May 14, 1881. 
3. Ama’ t, May 31, 1881. 
6. 2 June 4, 1881. 
7. Am’d’t, June 14, 1881. 
8. 2 June 15, 1881. 
9. Am’d’t, June 18, 1881. 
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12. 
13. 
14. 
15. 
16. 
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18. 24 clasps and buckles, paper fasteners. 
Title: Improvement in device for inserting metallic staples. 


Ex’d: E. McK., G. W. 


126 UNITED STATES PATENT OFFICE. 


Henry R. Heyt, of Philadelphia, Pennsylvania, assignor to George 
W. Heyl, of same place. 


Device for Inserting Metallic Staples. 


Specification forming part of Reissued Letters Patent No. 9803, dated 
July 12,1881. Original No. 195,603, dated September 25, 1877. 
Application for reissue filed May 10, 1881. 


To all whom it may concern: 

Be it known that I, Henry R. Heyl, of the city and county of 
Philadelphia and State of Pennsylvania, have invented a new and 
useful improvement in paper fasteners, which improvement is fully 
set forth in the following specification and accompanying drawings, 
in Which Figs. 1 and 5 are side elevations of the fastener embodying 
my invention; Fig. 2 is a vertical section in line x2, Fig. 1; Fig. 3 3 
is a side elev ation, , partly sectional; Fig. 4 is a horizontal section in 
line yy, Fig. 1. 

Similar letters of reference indicate corresponding parts in the 


several figures. 


| 


| 
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My invention consists of an implement of the form of a hand 
stamp, by which metallic staples may be forced through sheets of 
yg or documents and secured by clinching the legs on the reverse 
side. 

Referring to the drawings, A! represents a stationary anvil, 
127. which is secured to or formed with an arm rising from a 
suitable stand of convenient form for use upon a writing 
desk, and B represents a sliding guide block, fitted to the anvil A! 
by a sliding joint, and having grooves, © C, which match with tie 
tongue of the anvil, the upper face of the block being flat. The 
normal position of the guide B is elevated, and in order to keep it 
in this position or from dropping prematurely I employ a spring, D, 
which may press up under the guide or a spring, D!', which may 
press against it and thus produce the necessary friction. FE repre- 
sents a reciprocating driver whose under face is flat, and in the 
same is a concave recess, F’, said driver having a knob, G, for re- 
ceiving the blows of the hand, and provided with a spring, H, for 
causing the return or elevation of the driver. 

The operation is as follows: A staple is placed within the grooves 
C C with its crown resting on the anvil A’, the points thus being 
turned toward the bending recess F. The papers to be united are 
now placed beneath the driver, and by a sharp blow of the hand 
upon the knob G the driver is forced downward upon the papers. 
The staple legs come through the papers into the recess F where 
they are bent over by the slanting ends thereof. 

It will be seen that the grooves C C serve to support and guide 
the staple legs during their penetration through the papers, and the 
recess F is so shaped that as the staple legs enter thereinto they 
will strike the concave or slanting walls of said recess, and thus be 
bent inward toward each other, as shown in Figs.2and 3. A plate, 
a, may be advantageously employed to overlap the staple crown for 
preventing the latter from bending while the legs are being forced 
through the papers. 

It will be seen that the staple support or anvil A! with the slotted 
or recessed hammer operates to insert a staple through layers of 
stock to be united, and simultaneously bends over its projecting 

ends. 
128 In my original specification I describe the further separate 

operation of completely flattening down the ends of the staple 
thus bent over by a second blow between the upper and lower Jaw 
of the implement, believing that the same was new, but I have since 
learned that the same result was obtained by devices described in 
previous letters patent of the United States. Should the legs of the 
staple, when bent over by the same blow which drives the same, as 
is hereinabove described, be found not to lie sufficiently close to the 
surfaces of the paper the same may be further flattened down by a 
second blow between flat surfaces in front of the staple channel and 
bending recess, respectively, provided therefor. 

Figs. 1, 2, and 3 show a hand stamp embodying my invention, in 
which the driver reciprocates in a fixed head in the manner of a 
plunger, while Fig. 5 shows the same invention embodied in a hand 
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stamp in which the driver is mounted at the end of a vibrating arm 
pivotted at its rear extremity to the base which rests upon the table. 
It will be seen that the devices which constitute my invention are 
to be found in both these modifications and that both operate in 
precisely the same manner to insert, by a blow upon the knob G of 
the hand stamp, the staple through layers of stock to be united and 
simultaneously bend over the projecting ends in the opposite bend- 
ing recess provided therefor. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The combination of the stationary staple support or anvil A! 
and the sliding staple guide B with the reciprocating slotted or re- 
cessed hammer, operating to insert a staple through layers of stock 
to be united and simultaneously bend over its projecting ends, sub- 

stantially as and for the purpose set forth. 
129 2. In a device for inserting metallic staples the combination 
of the staple guide B, anvil A’, spring D, and reciprocating 
driver provided with the knob G, the whole arranged to operate 
substantially as and for the purpose set forth. 

3. A staple-inserting implement having two opposite Jaws arranged 
with relation to each other substantially as shown, one of which is 
provided with a recess, the other with a vertically-channelled staple 
guide, an anvil, and a spring, so that when the jaws are separated 
after driving a staple the guide will be open for the reception of the 
succeeding staple, substantially as described. 

4. An implement for inserting metallic staples, consisting of two 
opposite jaws, one of which is provided with a staple-bending recess 
and the other witb staple guiding grooves and an anvil fitted thereto, 
in combination with a knob to receive the blow of the hand and in- 
sert a staple by a sudden percussion, substantially as described. 


5. In a staple-inserting machine, constructed to operate substan- 
tially as described, the staple guiding block B, having staple holding 
grooves, C C, forming side extensions of the vertical slot S, substan- 
tially as shown and described. | 

6. An implement for inserting metallic staples, consisting of two 
opposite Jaws, one of which is provided with a staple-bending recess 
and the other with staple guiding grooves and an anvil fitted therein, 
the said jaws being so arranged as to be separated and stand apart 
to admit the requisite manipulation for conveniently placing a staple 
in the open end of the said staple guiding grooves, substantially as 
set forth. 

7. The combination of the stationary staple support or anvil A! 
with the sliding guide B grooved to partially embrace and guide the 
staple legs, substantially as and for the purpose set forth. 

8. In an implement for inserting metallic staples, a recip- 

130 —rocating driver provided with a knob to receive the blow of 
the hand, in combination with a grooved staple guiding block, 

and an anvil attached to a stand of convenient form for use upon a 
writing desk, the said stand having an arm rising therefrom and . 
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over and above it a guide for the purpose of guiding the said driver 
to the said anvil, substantially as and for the purpose set forth. 
HENRY R. HEYL. 
Witnesses : 
P. O’DONNELL. 
F. L. ROEPKE. 


REsPONDENT’s Exuisit No.1. Heyl’s Original. 
131 Unitep States PATENT OFFICE. 
Henry R. Heyt, of Philadelphia, Pennsylvania. 


Improvement in Devices for Inserting Metallic Staples. 


Specification forming part cf Letters Patent No. 195,603, dated Sep- 
tember 25, 1877; application filed September 20, 1877. 


To all whom it may concern : 


Be it known that I, Henry R. Heyl, of the city and county of 
Philadelphia and State of Pennsylvania, have invented a new and 
useful improvement in paper-fasteners, which improvement is fully 
set ate in the following specification and accompanying drawings, 
in which— 

Figures 1 and 5 are side elevations of the fastener embodying my 
invention. Fig. 2 is a vertical section in line 2 z, Fig. 1. Fig. 3 is 
a side elevation, partly sectional. Fig. 4 is a horizontal section in 
line y y, Fig. 1. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

~My invention consists of an implement of the form of a hand- 
stamp by which metallic staples may be forced through sheets of 
paper documents, and secured by clinching the legs on the reverse 
side. 

Referring to the drawings, A represents a stationary anvil, which 
is secured to or formed with an arm rising from a suitable stand of 
convenient form for use upon a writing-desk, and B represents a 
sliding guide-block fitted to the anvil A by a sliding joint, and 
having grooves C C, which match with the tongue of the anvil, the 
upper face of the block being flat. The normal position of the guide 
B is elevated, and in order to keep it in this position, or from drop- 
ping prematurely, I employ a spring, D, which may press up under 
the guide, or a spring, D’, which may press against it, and thus pro- 
duce the necessary friction. E represents a reciprocating driver, 
whose under face is flat, and in the same is a concave recess, F, said 
driver having a knob, G, for receiving the blows of the hand, and 
provided with a spring, H, for causing the return or elevation of the 
driver. | 

The operation is as follows: A staple is placed within the grooves 
CC, with its crown resting on the anvil A, the points thus being 
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upward. The papers to be united are now placed upon the face of 
the guide B over the staple-points, and, by a sharp blow uf the hand 
upon the knob G, the driver is forced downward upon the papers. 
The guide B gives way, and the staple-legs come up through the 
papers into the recess F, where they are bent over preparatory to the 
final clinching. The hand is now released from the knob of the 
driver, the latter then rising, and the papers are drawn somewhat 
forward, until the staple-crown rests upon the face of the guide B, 
when another blow is imparted to the driver, and the flat portion of 
its face descends forcibly on the staple-legs, so as to bend the latter 
close to the paper, thus completing the operation. 

It will be seen that the grooves C C serve to support and guide the 
staple-legs during their penetration through the ware and the re- 
cess F is so shaped that, as the staple-legs enter thereinto, they will 
strike the concave or slanting walls of said recess, and thus be bent 
inward toward each other sufliciently to insure their being bent 
down properly when again struck between the faces of the guide B 
and driver E. 

A plate, a, may be advantageously employed to overlap the staple- 
crown for preventing the latter from binding while the legs are being 
forced through the papers. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The reciprocating driver E, constructed with a flat face re- 
cessed, substantially as described, whereby the projecting ends of 
staples may be first bent over by entering the recess and then flat- 
tened down by pressure from the flat face. 


2. The self-adjusting guide-block B, having staple-guiding grooves 
C Cand a flat face, upon which to complete the clinching of the 
staple, substantially as and for the purpose set forth. 


3. The combination of the stationary staple support or anvil A 
with the sliding guide B, grooved to partially embrace and guide 
the staple-legs, substantially as and for the purpose set forth. 


4. The combination of the stationary staple support or anvil A 
with the reciprocating slotted or recessed hammer, operating to in- 
sert a staple through layers of stock to be united and simultaneously 
bend over its projecting ends, substantially as and for the purpese 


set forth. 
HENRY R. HEYL. 
Witnesses : 
JOHN A. WIEDERSHEIM. 
H. E. HINDMARSH. 


(Here follow diagrams marked pp. 182, 133, 134.) 


H.R. HEYL. 
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DEVICES FOR INSERTING METALLIC STAPLES. 
Patented Sept. 25, 1877. 


No. 195,603. 
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135 | UnITED StaTeEs PATENT OFFICE. 
ALBERT C. Betts, of Troy, New York. 
Improvement in Tools for Holding and Driving Staples for Wire Fences. 


Sepecification forming part of Letters Patent No. 56884, dated Au- 
gust 7, 1866. 


To all whom it may concern: 

Be it known that I, Albert C. Betts, of Troy, in the county of 
Rensselaer and State of New York, have invented a new and useful 
device for holding staples while being driven; and I do hereby de- 
clare that the following is a full, clear, and exact description thereof, 
which will enable those skilled in the art to make and use the same, 
reference being had to the accompanying drawings, forming part of 
this specification, in which— 

Figure 1 is a longitudinal section of my invention taken in the 
line x a, Fig. 2; Fig. 2, an inner-edge view of the same; Fig. 3, a 
transverse section of the same taken in the line y y, Fig. 1; Fig. 4,a 
side view of a portion of the same. 

Similar letters of reference indicate corresponding parts. 

This invention relates to a new and useful device for holding 
staples, and is designed to facilitate the driving of the same. It is 
more particularly applicable to the making of wire fences where the 
wires are secured to posts by means of staples. 

A represents what may be termed the case of the device, which 
may be of any suitable length and of a form, in its transverse sec- 
tion, corresponding to the form of a staple, as shown clearly in Fig. 
3. This case is open at its inner edge, and within said case there is 
titted a slide, B, which corresponds in form to that of a transverse 
section of the case, as shown in Fig. 3, having lips @ a@ at its outer 
end, which lap over the inner edge of the case, as is also shown in 
Fig. 3. This slide B is attached to one end of a rod, C, within the 
ease A, said rod being fitted within a spiral spring, D, in the ease. 
E is a pod secured longitudinally within the ease, and on which rod 
the slide B is fitted and allowed to move freely. This red E serves 
as a guide for the slide. 

The ease A at one end is provided with a cap, FL attached to it by 
a hinge or joint, & The inner surface of this door has a dovetail 
groove, ¢ made in it, to receive a sliding bar, G, the outer end of 
which is formed with a head, ¢@, to receive the blows from a hanm- 
mer. This bar G has a lip, e, at its inner end, as shown in Figs, 1 
and 4. 

H is a lever, which works on a fulcrum-pin, f, in an arm, g, at- 
tached to or projecting frem the case A. One end of this lever is 
titted between the head @ of the bar G and the case A, and said lever 
has a spring, h, connected with it, which spring has a tendency to 
keep the end of the lever between the head d and the case A In con- 
tact with the latter. 
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The slide B also has a rod, I, attached to it, with a hole, i, made 
in it, near its outer end, to receive, when the slide B is drawn back, 
the hook j of a thumb-catch, J, titted in the case A, as shown in 
Fig. 1. 

The device is used as follows: The slide B is drawn back within 
the case A until the catch J engages with the rod I and holds the 
slide B, asshown in red in Fig. 1. The cap F is then shoved open, 
and the staples K fitted in the case, the latter, between slide B and 
the cap F, being filled. The cap F is then closed and secured by a 
suitable fastening, &, the slide B liberated by actuating the catch J. 
The spring D has a tendency to press the staples K apart. The cap 
F and the bar G being forced outward from the case by actuating 
the lever H, the outermost staple will be in line with bar G and 
against the lip e thereof, as shown in red in Fig. 1. The device 
being then adjusted to the post so that the outermost staple, in line 
with the bar G, will be over the spot where it is to be driven, the 
operator strikes the head d of the bar G with a hammer and drives 
the outermost staple into the post. The bar G is then moved out- 
ward by pressing upon lever it with the thumb, and the spring D 
forces another staple, K, in contact with the cap F and in line with 
bar G,and the device is adjusted to the post where a succeeding 
staple is to be driven, and so on. 

It will be seen that by this simple device the staples may be 
driven and a wire fence constructed in a rapid manner. 

A spring-stop, a‘, is inserted in the cap F to limit the outward 
movement of the sliding bar G. (See more particularly Fig. 1.) 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. A device for holding staples for the convenience of driving the 
same, composed of a case in which the staples are placed, a slide 
and spring, and a sliding bar, which is actuated by a hammer for 

driving the staples, all being arranged substantially as shown, 
136 so that when one staple is driven by striking the bar, and the 

latter is moved back, a succeeding staple will be adjusted or 
thrown In line with the bar for the purpose of being driven, as set 
forth. 

2. The placing of the sliding bar G in a hinged cap, F, arranged 
with the case A, so that when said cap F is opened the bar G will 
be out of the way and the end of the case left open for the ready 
insertion of the staples. 

The above specification of my invention signed by me this 27th 
day of September, 1865. 

A. C. BETTS. 


Witnesses: 
M. M. LIVINGSTON. 
Cc. L. E. TOPLIFF. 


(Here follows diagram marked p. 137.) 


). TOMLINSON. “ 
Improvement in Devices for Driving Staples. 


No. 132,221. Patented Oct. 15, 1872. 
oT 


Thitnesses. 


Le venler 
fii HF God, 


os 
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the grooves b f, for receiving the staple all the way around its 


periphery. | 
JAMES TOMLINSON. 


Witnesses: 
JAS. LORENZO GAGE. 
GEO. A. GAGE. 


(Here follows diagram marked p. 139.) 


140 UNITED STATES PATENT OFFICE. 
GrorRGE W. McGIL1, of Washington, District of Columbia. 
Letters Patent No. 67665, dated August 13, 1867. 
Press for Attaching Paper-Fasteners. 


The schedule referred to in these Letters Patent and making part of 
the same. 


To all whom it may concern: 

Be it known that I, George W. McGill, of Washington city, in the 
county of Washington and District of Columbia, have invented a 
new and useful press for attaching my paper-fastener (patented July, 
1866, antedated January 24, 1866) to papers, &e., and I do hereby 
declare that the following is a full, clear, and exact description 
thereof. 

My invention consists in constructing a press provided with a 
spring-plunger, to act asa hammer and punch for punching holes 
in papers to admit the fastener, and for separating and hammering 
down the shanks of the fastener even with the paper it is designed 
to connect. 

Figure 1 is a side view of the press. 

a isthe plunger, 6 6 sockets through which it works, c a guide to 
hold it in position, dd a spiral spring, e the hammer, f f the body of 
the press, y the punch, 2 a socket in the hammer to receive the 
punch, & a plug pressing down the spring dd; the socket h is square 
or rectangular. 

Figure 2 is a sectional view of the hammer e and base of the 
socket h. 

Figure 3 is a sectional view of the plunger a and hammer e; m is 
a portion of the hammer which runs up into the plunger, and n is 
a pivot to hold it there. 

Figure 4 is a sectional view of the sockets 5 3, with the plunger a 
in the centre and the guide ¢ in its socket. 

Figure 5 is a sectional view of the hammer « and represents the 
form of the socket A, which Mereases In width from its ~~ 

Pigure 6 represents a flat view of the bottom of the press. 

To work the press a hole is fest wade ta the paper which it is de- 
Sered t conneet hy placing it over the panch & and diving down 
the plunger @  ‘Dhe paper as thea noamoved and a Ratemer inserted 
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in the hole thus made. The fastener is then placed under the front 
part of the hammer and the plunger is again driven down, which 
causes the shanks of the fastener to spread apart and brings them in 
close contact with the paper and thus binds it. 

I hold this press to be a modification of the one, a drawing of 
which was submitted with that of my paper-fastener above referred 
to, and is for the same purpose. 

What I claim as my invention, and desire to secure by letters 
patent, is— ) 

A press with plunger, hammer, and punch, constructed, combined, 
and arranged substantially as described. 
~ GEORGE W. McGILL. 
Witnesses : 

JOS. L. COOMBS. 
EDM. F. BROWN. 


(Here follows diagram marked p. 141.) 
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Pnitiir Esser and FrRANKriIN A. STEERE, of North Providence, 
Rhode Island. 


Letters Patent No. 78077, dated May 19, 1868. 
Improved Machine for Setting Button- Hooks. 


The schedule referred to in these Letters Patent and making part of 
| the same. 


To all whom it may concern: 


Be it known that we, Phillip Esser and Franklin A. Steere, both 
of North Providence, in the county of Providence and State of 
Rhode Island, have invented a new and improved machine for set- 
ting button-hooks, and we do hereby declare that the following 
specification, taken in connection with the drawings making a part 
of the same, is a full, clear, and exact description thereof. 

Figure 1 exhibits the machine in perspective. 

Figure 2, 3, and 4 are detailed parts to be referred to. 

Our machine is designed to afford a means for conveniently in- 
serting in shoes and gaiters that article known as a “ combined hook 
and botton,” which is described and shown in the letters patent 
granted William H. Shurtleff, of Providence, Rhode Island, dated 
June 5, 1866, and which, for holding lacings for shoes and like pur- 
poses, is intended to supersede the use of eyelets. 

The drawing represents a hand tool, but the same principles which 
are employed in it can be equally well embodied in a machine to 
be operated by power. 

The article referred to as a combined hook and button consists of 
a metallic button head set upon a crooked neck and furnished with 
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three prongs, which prongs are intended to be inserted in the ma- 
terial to which the article is to be affixed and clinched upon the 
back side thereof, leaving upon the face side of the material in sight 
only the crooked neck surmounted by a button-head. 

In the particular instance shown in the drawings A A’ are jaws 
held together by a pivot-pin, a, and being intended for a hand ma- 
chine, are furnished with handles like a pair of well-known pliers. 
The upper jaw may be furnished with an adjustable stop, d, or other 
convenient device for limiting the distance withing which the jaws 
can be opened. The lower jaw is furnished with a sided block, B, 
having three rectangular faces of equal size and two sides in the 
form of equilateral triangles. The end of the lower jaw A’ is made 
forked, and the block is mounted in the opening formed by the forks, 
so that it can be revolved upon a pin, ¢, passing through the sides 
of the fork and the triangular faces of the block. 

A spring-pawl, d, Fig. 4, is attached to the upper jaw, and is so 
arranged with reference to the block B that upon opening the jaws 
A A’ to their full extent the block will be made to turn one-third of 
a complete revolution upon its axis, while during the movement of 
the jaws in closing the flat face of the spring shank of the pawl will 
bear against one of the sides of the block and hold it in that posi- 
tion until the next movement of the jaws in opening. 

The several faces of the block are as shown in Figs. 2,5, and 4. 
The first is provided with three holes corresponding in position and 
in depth with the arrangement and length of the three prongs of 
the button-hook, as shown in Fig. 1. The second face is furnished 
with a depression in the form of a segmentofahollowsphere. The 
third face presents a smooth surface. 

The operation of the apparatus is as follows: The button-hook is 
hung by its neck in the receptacle E, especially made for the pur- 
pose, upon the upper jaw, that face of the block B being uppermost 
which is furnished with holes corresponding in number and arrange- 
ment to the prongs of the button-hook. 

The piece of leather or other material to which the button-hooks 
are to be attached is now held in position and the jaws are made to 
close. ‘This causes the sharp prongs of the button-hook to pierce 
the material, and being forced through it protrudes beyond the 
under side, the button-hook being all the time retained in the re- 
ceptacle E. 

The next movement of opening the jaws causes the protruding 
ends of the prongs to be withdrawn from the holes in the block, 
and the block itself to be rotated, so as to cause the face shown in 
Fig. 2 to be uppermost. The next movement of the jaws in closing 
bends the ends of the prongs inward toward a common centre. The 

jaws being again opened, the block is again rotated, so that its 
143. smooth face is uppermost, when, the jaws being again made 

to approach each other, the ends of the prongs are pressed 
down flat against the under surface, of the material, and the button- 
hook is securely set. 

Upon opening the jaws for the last time prior to disengaging 
from the apparatus the button-hook which has just been set the 
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block is again rotated, so as to present uppermost the face shown in 
Fig. 1, and ready for a repetition of the first operation to be per- 
formed in setting the next button-hook in the jaws. 

What we claim as our invention, and desire to secure by letters 
patent, is— 

1. A machine for setting button-holes, consisting of a revolving 
block, B, with acting faces, as described, in combination with the 
spring -paw] d and jaws A A, operating substantially as set forth. 

2. Constructing the jaw A with a receptacle, E, for the button- 
hook, so as to hold and sustain the same while it is being inserted 
and its prongs clinched, substantially as shown and is worked. 

PHILLIP ESSER. — 
FRANKLIN A. STEERE. 
Witnesses : 
JOHN D. THURSTON. 
WILLIAM W. RICKARD. 


(Here follows diagram marked p. 144.) 
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Horace C. BrRapFrorp, of Providence, Rhode Island. 
Improvement in Tools for Setting Hook- Buttons. 


Specification forming part of Letters Patent No. 120,703, dated No- 
vember 7, 1871. 


To all whom it may concern: 


Be it known that I, Horace C. Bradford, of the city and county of 
Providence and State of Rhode Island, have invented a new and 
useful improvement in tools for setting hook-buttons. 

My invention relates to tools for setting in any suitable material 
such combined hooks and buttons as were patented by W. H. Shurt- 
leff, June 5, 1866; and consists in a novel device for seizing and 
holding the neck or shank of the button-hook during the successive 
operations necessary for setting the hook in any material with 
which it is to be employed; and I do hereby declare that the fol- 
lowing specification, taken in connection with the drawing fur- 
nished and forming a part of the same, is a clear, true, and exact 
description of my invention as applied to a hand- tool, and in com- 
bination with one kind of setting mechanism. 

Referring to the drawing, figure 1 represents a hand-tool in per- 
spective, with my novel holding device. Fig. 2 represents a portion 
of the tool in longitudinal vertical section. Fig. 3 represents in top 
view the inside of the jaw of the tool which contains my novel hold- 
ing device. Fig. 4 represents a hook- button. 

This “hook- button,” sometimes called “ button- heeki ” may be 
briefly described as a combined hook or button, provided with three 
prongs which stand at right angles to the plane of the opening in 
12—S2 | 
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the hook. In describing my invention I designate that portion of 
the hook-button which connects the button face with the plate from 
which the prongs project, as the shank or neck of the hook. The 
tool with which, for the purposes of illustration, I have combined 
my invention, was patented by Esser and Steere May 19, 1868 ; and 
it is only necessary to briefly state that it consists of a pair of pin- 
chers, one jaw of which is provided with a revolving triangular 
block, the faces of which are in regular order drilled to receive the 
prongs, provided with a concave recess for bending the prongs in- 
ward, and a plane surface for clinching. The opposite jaw is pro- 
vided with a retaining slot for receiving a button-hook in proper 
position. My improvement is in the clamping device for holding 
the hook while being set. 

In the drawing, A is the jaw of the tool to which the holding 
device is attached. In this instance, the outer end of the jaw 
is slotted vertically and provided with a_ lateral orifice, B, 
which enters the said slot near its inner end from one side of the 
jaw. Cisthe clamp or holding device. It is fitted to slide back 
and forth in the slotted jaw. Its operative or holding end consists 
of a thin projection, d, the end of which is slightly concave laterally, 
and fitted to enter the space between the under side of the button 
or hook and the top of the shank-plate. The tner end of the recess 
in the Jaw is shghtly convex, and corresponds with the coneavity 
described in the end of the clamp. D is a stem attached to the 
clamp C; it extends backward along the outside of back edge of the 
jaw A, and beyond the pivet-joint of the pinchers through a guide, 
e. On this stem is an expansive spiral spring, 4, so set that the 
tendency is to draw the clamp C into the slot and cause it to bear 
against the inner.end of the slot, bringing the convex and concave 
surfaces into close relation with each other. E represents a thumb- 
piece, attached by a hinge-joint to the end of the stem D, and pro- 
vided with a guide, /, projecting from the edge of one of the handles 
of the tool. By pressing the thumb-piece longitudinally the clamp 
is opened, and upon removing the pressure the clamp is closed by 
the expansive action of the spring h. 

A nook-button inserted with head down (either sidewise into the 
aperture B, or vertically into the space in the slot resulting from 
the wide opening of the clamp) is held firmly by the thin projec- 
tion d against the inner end of the slot or recess. Clamps acting 
upon the edges of the shank of the hook have generally been em- 
ployed, and specimens of such may be found in my automatic ma- 
chine for setting button-hooks, patented June 14, 1870. Clamps 
have also been heretofore used which would engage with the front 
and rear of the shank. In all such cases, however, prior to my in- 
vention, the seat which enters the button or lacing space between 
the under side of the button or hook and the top of the shank-plate 
has been fixed or stationary, and the sliding-clamp has engaged 
with the rear side of the shank, forcing the button into its seat, and 
holding it against the edge of the seat. With such clamps it fre- 
quently will occur that the hook will swing more or less to the 
right or left. In my improved clamp the projection d fills the ver- 
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tical lacing-space, and sustains the hook from the time it is dropped 

by the feeder until its forced against the end of the slot, and 
146 =also until the setting operation is fully completed; in the 

former case, after a hook-button has been set the hook must 
be drawn from its stationary seat, while with my clamp the hook 
remains stationary, and the seat is withdrawn from it. With my 
improved clamp it is practically impossible to present a hook to the 
setting mechanism in any but a proper position. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. The movable retaining-clamp C, provided with a projection, d, 
which is fitted to enter the space between the under side of the hook 
or button and the top of the shank-plate, and arranged to sustain 
the hook during the setting operation, substantially as described. 

2. The retaining-clamp, provided with a stem, spring, and thumb- 


piece, substantially as described. 
HORACE C. BRADFORD. 


Witnesses: 
HENRY MARTIN, 
JOHN C. PURKIS. 


(Here follow diagrams marked pp. 147, 148, 149, and 150.) 
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Henry R. Heyr and Aucust BREHMER, of Philadelphia, Pennsyl- 
vania, assignors to American Paper-Box-Machine Company, of 


same place. : 
Improvement in Machines for Making Boxes of Paper. 


Specification forming part of Letters Patent No. 132,078, dated 
October 8, 1872. 


To all whom it may concern: 

Be it known that we, Henry R. Heyl and August Brehmer, both 
of the city and county of Philadelphia, in the State of Pennsylvania, 
have invented a machine for making boxes of paper, pasteboard, and 
other material, of which the following is a specification : 


Nature and objects of the invention. 


The machine is intended primarily for making boxes of paper or 
pasteboard without cement, the fastening being effected by wire-sta- 
ples, which are produced and applied by the machine which forms 
the boxes. The box-blanks are placed in a receptacle provided with 
a sliding bottom, which is drawn up by a weight and cord applied 
to a fusee-pulley adapted to graduate the power of the weight to cor- 
respond with the number and weight of the blanks remaining in 
the receptacle. The weight-pulley is detained by a ratchet, which 
prevents the drawing up of the sliding bottom, excepting when the 
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said ratchet is retracted. The blanks are taken one by one from the 
top of the pile by a pneumatic or suction feeder provided with auto- 
matic valves to adapt it to seize and drop the blanks at the proper 
moments. The said feeder in its descent retracts the detent-ratchet 
and receives a slight upward pressure from the pile of blanks. As 
the feeder rises again with one blank the detent, being released, 
catches the weight-pulley, so that, whether the quantity of blanks 
be greater or less, the top of the pile always rests at one level to re- 
ceive the feeder. The blank, being deposited on a table by the 
feeder, is carried forward by a follower to a position over the mold, 
into which it is forced by a plunger, the bottom flaps being first 
bent up and the end flaps next folded over them as the plunger de- 
scends. The wire to form staples is in continuous lengths, contained 
on suitable reels, equal in number to the staples used in each box. 
The lengths of wire are cut off, bent into square form over suitable 
mandrels, which latter then recede, and the staples are, by sudden 
percussion, driven through the lapped sides of the box. Cavities in 
the plunger receive the inwardly-projecting ends of the staples, which 
ends are then bent in opposite directions, either toward or away from 
each other by slides working in the sides of the plunger. The 
plunger is then withdrawn, and its descent with a new box dis- 
charges that which was previously formed. The various parts are 
made changeable or adjustable to adapt them for the manufacture 
of boxes of various sizes or forms. 

In the accompanying drawings, figure 1 is a plan er top view of 
a machine illustrating the invention with some of the upper works 
omitted; Fig. 2 is a front elevation ; Fig. 3 is a vertical section at 
aa, Fig.1; Fig.4 is a plan of the upper part omitted in Fig.1; Fig. 
5 represents a vertical section of the box-mold at b b, Fig. 6, and an 
elevation of the plunger that works therein, as hereinafter described ; 
Fig. 6 is a vertical section of the same parts in the same position in 
the plane indicated by the line cc, Fig. 5; Fig. 7 is a section at b db, 
Fig. 6, showing the parts in a different position; Fig. 8 is a horizon- 
tal section at dd, Figs. 9 and 10, of the devices employed to cut the 
wire and form and drive staples to fasten the parts of the box to- 
gether; Fig. 9 is a vertical section of the same, ¢ e, Figs. 8 and 10; 
Fig. 10 is a vertical section thereof at ff, Figs. 8 and 9; Fig. ll isa 
sectional elevation of the mechanism employed for feeding the wire ; 
Fig. 12 is a horizontal section of the same at g g, Fig. 11; Fig. 13 is 
a sectional elevation of the blank-feeding apparatus, hereinafter de- 
scribed; and Fig. 14 is a plan of a box-blank. 

The main frame of the machine consists of a bed, 1, standards 2, 
and table 3, of proper construction to support and afford bearings 
for the various working parts. The box-blanks 4 4 consist of sim- 
ple rectangular pieces of paper or other material, which may be cut 
without waste, and are prepared by slitting, as shown in Fig. 14, to 
separate the end flaps from the bottom flaps. The box-blanks before 
being placed in the machine may be slightly bent into convex form 
to facilitate the separation of the uppermost one, as hereinafter de- 
scribed. Any desired number of these blanks are placed in a verti- 
cal pile within a receptacle, 5, resting on a sliding bottom, 6, which 
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bottom is drawn up, as fast as the blanks are removed, by 
152 ~=cords 7 7 passing over pulleys 8 8, attached to a shaft, 9, upon 

which is also keyed a fusee-pulley, 10, carrying a cord, 11, 
from which is suspended a weight, 12. These parts are so con- 
structed and arranged that the weight 12 will more than counter- 
balance the box-blanks resting on the sliding bottom 6, and as the 
reduction of the pile of blanks permits the weight 12 to descend, 
the cord 11, reaching a smaller part of the fusee 10, will act with 
less leverage on the elevating-cords 7, and hence the upward press- 
ure of the bottom 6 may be graduated spproximately in proportion 
to the weight of the box-blanks resting thereon. 13 is a detent- 
pawl engaging with a ratchet-wheel, 14, to prevent the elevation of 
the bottom 6 excepting at proper periods, when the detent is re- 
tracted. 

The arrangement of the parts is such as to cause the top of the 
pile blanks, whether the pile be large or small, to be kept at about 
the same distance below the level of the table 3, as will be presently 
explained. 15 is the main driving-shaft, with cranks 16 16, which 
work in yokes 17 17 on rods 18 18 attached at top to a cross-head, 
19, carrying a horizontal arm, 20, to which is attached the feeder 21. 
This feeder is formed with cavities 22 in its under side communicat- 
ing with a nozzle, 23, to which is attached a loose or flexible tube, 
24, connecting with an air-pump or any suitable exhaust apparatus. 
Within the nozzle 23 is a throttle-valve, 25, controlled by a bell- 
~ erank tappet, 26, one end of which, as the feeder 21 descends and 
presses on the topmost blank 4, strikes a stud, 27, to open the valve. 
The air is thus exhausted beneath the feeder. At the same time a 
stud, 28, on the feeder 21, strikes the heel of the detent-paw] 13, re- 
tracting it from the ratchet-wheel 14, and causing the weight 12. to 
press the blanks up against the feeder as the latter ascends, and to 
elevate the pile of blanks until the stud 28 releases the pawl 13, 
when the latter instantly catches the ratchet-wheel 14 to prevent 
the blanks rising further. The topmost blank being held by atmos- 
pheric pressure against the face of the feeder will be drawn up from 
the pile. The feeder may have one or more of the cavities 22 com- 
municating with the suction tube 23, and one or more of the pro- 
jections or bars 21%, Fig. 3, placed between the cavities 22, or on one 
or both sides of a single cavity. The illustration shows suction cavi- 
ties at the ends of the feeder and a projecting ridge between them. 
We have used with good effect a central cavity and ridges at the 
ends. The mouths or margins of the suction cavities 22 have flat 
faces, giving them an effective hold on the blank, and the projection 
or projections 21", by depressing another part of the blank, prevent 
more than one blank following it. 2929 are pins upon the feeder 
to limit the movement of the valve-tappet 26 in either direction. 
(See Figs. 3 and 13.) Upon the table 3, directly over the blank- 
receptacle, is a pair of sliding plates, 30 30, which recede from each 
other as the plunger descends and remain apart until the plunger 
has ascended with a blank, when the plates again close over the 
blank-receptacle and receive the blank which drops from the feeder 
21, as soon as the valve 25 is closed by the lower end of the tappet 
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26 striking the arm 27. The movement of these sliding plates is 
produced by levers 31 and 33, the former being fulcrumed at its 
center 32, and the latter at one end, 34, and the two being connected 
byarod,35. The forward end of the lever 31 is Joined to a vertical 
lever, 36, which is fulerumed to a stationary standard on the frame, 
and is operated by a stud, 37, on the cross-head 19, working in a slot 
in said lever 386. Lips 38, Figs. 1, 2, and 3, attached to the sliding 
plates 30,and projecting over the same within recesses 39, Fig. 4, in 
the sides of the feeder 21, insure the deposit of the blanks from the 
bottom of the plunger onto the plates 30. A_ spring, 40, is applied 
to the detent-pawl 13 to cause it to act promptly in arresting the 
motion of the shaft 9. The box-blank being deposited on the slid- 
ing plates 30, a sliding rod, 41,is moved forward, carrying the blank 
centrally over the mold 42 and beneath a plunger, 438, projecting 
downward from the center of the cross-head 19. The sliding rod 
41 is then instantly drawn back. The motions of this sliding rod 
are effected by a cam, 44, on the main driving-shaft 15, working in 
a yoke-lever, 45, fulcrumed at 46 to the stationary frame and jointed 
at 47 to the forward end of a connecting-rod, 48, the rear end of 
which is jointed to a vertical lever, 49, which latter is: fulerumed at 
its lower end 50 to the stationary frame, and at its upper end 51 is 
jointed to the rear end of the rod 41. 55 55 are guide-plates pro- 
jecting upward sufficiently to conduct the blank over the elevated 
folders 54 54. The next descent of the cross-head 19 causes the 
plunger 43 to carry the blank down into the mold 42, in which the 
box is formed. This mold consists of two bottom flap-folders and 
two end flap-folders, the latter with two inclined flanges each, ar- 
ranged in combination so as to fold the box-blank around the plunger 
as the latter descends into the mold. The bottom flat-felders 54 54 
are elevated a little above the others, so that the plunger first forces 
the box-blank between them in its downward movement, thereby 
folding the bottom flaps 52 52 up against the plunger. Then, as the 
plunger descends still further, the box-blank is forced between the 
side folders 56 56, which causes the sides of the box-blank 4 4 to fold 
also up against the plunger. The next operation consists of folding 
the end flaps 53 53 also around the plunger and over the bottom 
flaps 52 52, which latter are still held against the plunger by the 
long points of the end folders until the end flaps 53 53 are folded 
around sufficiently to retain the bottom flaps 52 52 in place. 
This folding of the end flap; 53 53 is done by the inclined flanges 
56* 56" projecting from the side folders 56 56 at each corner of the 

mold. These flanges are so narrow that they do not extend 
153 across or overlap each other, but project only a short distance 

around the ends of the box, leaving space enough between 
each opposite pair to admit the mechanism that inserts the wire- 
staples into the box. The flanges gradually assume a right angle 


with the side folders as they near the bottom, so that when the box . 
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is clear down into the mold the flaps 53 53 to form the ends of the 
box are bent around in position to receive the wire-staples. Each 
pair of opposite flanges are so inclined in relation to each other that 
the side flaps are folded around at the same time when their edges 
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are intended to meet flush, or one flange should be inclined a little 
in advance of the other if the side flaps are intended to overlap each 
other, as is the case in the form of box here represented. ‘The box 
is now completely shaped and is held within the mold in readiness 
for the fastenings. -The wire 57 is wound in continuous lengths on 
reels 58 58, Figs. 1 and 2, from which it is drawn by feed-rollers 59 
59, driven intermittently by the mechanism shown in Figs. 11 and 
12. This mechanism consists of a horizontal yoke-lever, 60, ful- 
crumed at its center 61, and inclosing a wrist-pin, 62, on the vertical 
shaft, 63, driven by bevel-pinions 64. (See Fig. 2.) The yoke of 
the lever 60, in which the wrist-pin 62 works, is formed with two 
shoulders, 65 66, with which the said wrist-pin engages alternately 
to move the lever in opposite directions. No effect is produced on 
the lever while the pin passes over the curves between the shoulders. 
A connecting-rod, 67, at the free end of the lever 60, is jointed to an 
arm, 68, carrying a pawl, 69, which engages with a ratchet-wheel, 
70, on one of the roller-shafts, the two rollers of each pair being 
geared to turn together. It will thus appear that each forward 
movement of the lever impartsa slight rotary movement to the feed- 
rollers, and the parts are so constructed and proportioned that each 
movement will feed forward a length of wire sufficient to form a 
staple. One pair of feed-rollers, with their operating mechanism, 
may, as represented, feed all the wires used on one side of the ma- 
chine. The operation of cutting, forming, driving, and clinching 
will be described with reference to a single staple, it being under- 
stood that this operation is performed simultaneously in two, four, 
six, or even more places, according to the dimensions of the box 
which the machine is at the time employed to make. The drawing 
shows appliances for applying four staples, two on cach side. The 
mechanism for cutting, forming, and driving the staples is shown in 
Figs. 8,9,and 10. A proper length of wire is severed and bent 
around a square mandrel, 71, by an annular punch, 72, formed to 
‘sag transversely over the mandrel 71, and having in its interior 
ongitudinal grooves 73 (Figs. 9 and 10), which receive the wire as 
it is bent around the mandrel and hold the staple in proper position 
for-driving. The reciprocating movement of the punch 72 is im- 
parted by a cam, 74, upon the shaft, 63. Within the punch 72 is a 
sliding hammer, 75, which is held back by pins 76 77, and when 
released by the retraction of the pin 76, is driven forward by a spring, 
78. The pin 77 projects from the hammer 75. The mandrel 71 and 
pin 76 are both attached to a crank-lever, 79, fulcrumed at 80, and 
moved back and forth by a cam, 81, on theshaft 63. As soon as the 
motion of this lever withdraws the mandrel 71 from before the staple, 
the latter being still held in position by the grooves 73, the pin 76 
releases the pin 77, permitting the spring 78 to drive the hammer 
70 forward with a sharp percussion on the staple, driving it through 
the two or three thicknesses of paper, and thus connecting the laps 
of the box. It is found that a sharp stroke is effective in driving 
hin wire through any necessary thickness of paper or pasteboard, 
hough it would be impossible to effect this by mere pressure. The 


‘ends of the staples are received in suitable cavities in the edges of 
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26 striking the arm 27. The movement of these sliding plates is 
produced by levers 31 and 33, the former being fulcrumed at its 
center 32, and the latter at one end, 34, and the two being connected 
by arod,35. The forward end of the lever 31 is Joined to a vertical 
lever, 36, which is fulerumed to a stationary standard on the frame, 
and is operated by a stud, 37, on the cross-head 19, working in a slot 
in said lever 36. Lips 38, Figs. 1, 2, and 3, attached to the sliding 
plates 30,and projecting over the same within recesses 39, Fig. 4, in 
the sides of the feeder 21, insure the deposit of the bianks from the 
bottom of the plunger onto the plates 30. A spring, 40, is applied 
to the detent-pawl 13 to cause it to act promptly in arresting the 
motion of the shaft 9. The box-blank being deposited on the slid- 
ing plates 30, a sliding rod, 41,is moved forward, carrying the blank 
centrally over the mold 42 and beneath a plunger, 43, projecting 
downward from the center of the cross-head 19. The sliding rod 
41 is then instantly drawn back. The motions of this sliding rod 
are effected by a cam, 44, on the main driving-shaft 15, working in 
a yoke-lever, 45, fulcrumed at 46 to the stationary frame and jointed 
at 47 to the forward end of a connecting-rod, 48, the rear end of 
which is jointed to a vertical lever, 49, which latter is fulerumed at 
its lower end 50 to the stationary frame, and at its upper end 51 is 
jointed to the rear end of the rod 41. 55 55 are guide-plates pro- 
jecting upward sufficiently to conduct the blank over the elevated 
folders 54 54. The next descent of the cross-head 19 causes the 
plunger 43 to carry the blank down into the mold 42, in which the 
box is formed. This mold consists of two bottom flap-folders and 
two end flap-folders, the latter with two inclined flanges each, ar- 
ranged in combination so as to fold the box-blank around the plunger 
as the latter descends into the mold. The bottom flat-folders 54 54 
are elevated a little above the others, so that the plunger first forces 
the box-blank between them in its downward movement, thereby 
folding the bottom flaps 52 52 up against the plunger. Then, as the 
nlunger descends still further, the box-blank is forced between the 
side folders 56 56, which causes the sides of the box-blank 4 4 to fold 
also up against the plunger. The next operation consists of folding 
the end flaps 53 53 also around the plunger and over the bottom 
flaps 52 52, which latter are still held against the plunger by the 
long points of the end folders until the end flaps 53 53 are folded 
around sufficiently to retain the bottom flaps 52 52 in place. 
This folding of the end flap; 53 53 is done by the inclined flanges 
o6* 56* projecting from the side folders 56 56 at each corner of the 

mold. These flanges are so narrow that they do not extend 
153 across or overlap each other, but project only a short distance 

around the ends of the box, leaving space enough between 
each opposite pair to admit the mechanism that inserts the wire- 
staples into the box. The flAnges gradually assume a right angle 
with the side folders as they near the bottom, so that when the box 
is clear down into the mold the flaps 538 53 to form the ends of the 
box are bent around in position to receive the wire-staples. 
pair of opposite flanges are so inclined in relation to each other that 
the side flaps are folded around at the same time when their edges 
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are intended to meet flush, or one flange should be inclined a little 
in advance of the other if the side flaps are intended to overlap each 
other, as is the case in the form of box here represented. ‘The box 
is now completely shaped and is held within the mold in readiness 
for the fastenings. -The wire 57 is wound in continuous lengths on 
reels 58 58, Figs. 1 and 2, from which it is drawn by feed-rollers 59 
59, driven intermittently by the mechanism shown in Figs. 11 and 
12. This mechanism consists of a horizontal yoke-lever, 60, ful- 
crumed at its center 61, and inclosing a wrist-pin, 62, on the vertical 
shaft, 68, driven by bevel-pinions 64. (See Fig. 2.) The yoke of 
the lever 60, in which the wrist-pin 62 works, is formed with .two 
shoulders, 65 66, with which the said wrist-pin engages alternately 
to move the lever in opposite directions. No effect is produced on 
the lever while the pin passes over the curves between the shoulders. 
A connecting-rod, 67, at the free end of the lever 60, is jointed to an 
arm, 68, carrying a pawl, 69, which engages with a ratchet-wheel, 
70, on one of the roller-shafts, the two rollers of each pair being 
geared to turn together. It will thus appear that each forward 
movement of the lever imparts a slight rotary movement to the feed- 
rollers, and the parts are so constructed and proportioned that each 
movement will feed forward a length of wire sufficient to form a 
staple. One pair of feed-rollers, with their operating mechanism, 
may, as represented, feed all the wires used on one side of the ma- 
chine. The operation of cutting, forming, driving, and clinching 
will be described with reference to a single staple, it being under- 
stood that this operation is performed simultaneously in two, four, 
six, or even more places, according to the dimensions of the box 
which the machine is at the time employed to make. The drawing 
shows appliances for applying four staples, two on cach side. The 
mechanism for cutting, forming, and driving the staples is shown in 
Figs. 8,9,and 10. A proper length of wire is severed and bent 
around a square mandrel, 71, by an annular punch, 72, formed to 
ass transversely over the mandrel 71, and having in its interior 
cecsivadinal grooves 73 (Figs. 9 and 10), which receive the wire as 
it is bent around the mandrel and hold the staple in proper position 
for-driving. The reciprocating movement of the punch 72 is im- 
parted by a cam, 74, upon the shaft, 63. Within the punch 72 is a 
sliding hammer, 75, which is held back by pins 76 77, and when 
released by the retraction of the pin 76, is driven forward by a spring, 
7S. The pin 77 projects from the hammer 75. The mandrel 71 and 
pin 76 are both attached to a crank-lever, 79, fulcrumed at SO, and 
moved back and forth by a cam, 81, on the shaft 63.. As soon as the 
motion of this lever withdraws the mandrel 71 from before the staple, 
the latter being still held in position by the grooves 73, the pin 76 
releases the pin 77, permitting the spring 78 to drive the hammer 
75 forward with a sharp percussion on the staple, driving it through 
the two or three thicknesses of paper, and thus connecting the laps 
of the box. It is found that a sharp stroke is effective in driving 
thin wire through any necessary thickness of paper or pasteboard, 
though it would be impossible to effect this by mere pressure. The 
ends of the staples are received in suitable cavities in the edges of 
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the plunger 48. The mechanism for clinching or bending over the 
ends of the staples is represented in Figs. 5,6,and 7. Figs. 5 and 6 
show the positions of the parts when the staples are driven and be- 
fore they are clinched. Fig. 7 shows the position when they are 
clinched. On the head of the vertical shaft 63 is a disk or wheel, 
79°, from the upper surface of which project two pins, 80° and 81’, 
which operate a rock-shaft, 82, mounted horizontally in bearings 
under the cross-head. This rock-shaft has a pair of tappets, 83 and 
84, on which the pins 80* and 81" act successively. Upon the shaft 
82 are rigid arms 85 87, projecting in opposite directions, and each 
connected to a slider, 86 88, which two sliders constitute the plunger 
43. 89 and 91 represent horizental lugs on the slider 86, and 90 
and 92 similar lugs on the slider 88. These lugs are arranged al- 
ternately as represented, so that the motion of the shaft 82 1n one 
direction, by depressing the slider 86 and elevating the slider 88S, 
withdraws the two lugs 89 and 90 toward each other, and the two 
lugs 91 and 92 teward each other. Assoon as the downward stroke 
of the cross-head 19 has formed the box within the mold, and the 
staples have been driven in the manner explained, one of them with 
its ends between the lugs 89 and 90 and the other with its ends be- 
tween the lugs 91 and 92, the rotation of the shaft 63 throws the pin 
80. against the tappet 83, rocking the shaft 82 in one direction, bring- 
ing togetlrer each pair of lugs, 89, 90, and 91 92, so as to. bend the 
two ends of each staple toward each other and effectually secure 
them. This position of the parts is shown in Fig. 7. The subse- 
quent contact of the pin 81 with the tappet 84 rocks the shaft in the 
other direction, so as to open or separate the lugs in readiness for 
the next operation. A spring, 93, catching over the top of the box, 
prevents it rising with the plunger, and when the plunger again 
descends with a new blank the previously-finished box is expelled 
through the bottom of the mold. 
154 A modification in the construction of the plunger is illus- 
trated in Fig.2. In this case the body of the plunger is made 
in one piece with a single slider working in it. The motion of the 
shaft in one direction throws down this slider to bend down the 
upper part of each staple, and the reverse motion opens the cavity 
as before. This opening of the cavity is performed directly before 
the action of the hammer 75, and is followed by the clinching action 
just described. The elevation of the plunger itself then bends up 
the lower member of each staple and thus completes the clinching 
action. 


Claims. 


The following is claimed as new: 

1. The blank-holder 5 6 and graduated counterbalance device 8 9 
10 11 12, combined and arranged substantially as herein described 
to elevate the blanks as required with a force varied proportionally 
to the height of the pile of blanks. | 

2. The detent 13 14, and automatic device for temporarily releas- 
ing the same, substantially as set forth. 
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3. The feeder 21, constructed with one or more cavities in its face, 
connected with a pipe for exhausting the air, in combination with 
the valve or valves operated by the descent and ascent of the feeder 
by mechanism, substantially as herein described. 

4. The box-mold consisting of the elevated end folders 54 54, and 
side folders 56 56 with their flanges 56* 56* constructed as shown, 
and arranged in combination so as to fold the several flaps in the 
order specified, and to form the box in the manner described. 

5. The wire-clinchers arranged within the plunger, and operating 
substantially as described. 

6. The punch 72 and mandrel 71, operating in combination, sub- 
stantially as set forth, to sever and form the staples. 

7. The sliding hammer 75, operating in connection with a box, 
forming mold and plunger, in manner substantially as set forth. 

HENRY R. HEYL. 
AUGUST BREHMER. 
Witnesses : 
JOHN CHARLTON. 
E. OSCAR HAEUPTNER. 


(Here follow diagrams marked p. 155, 156.) 
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Henry R. Heyt, of Philadelphia, Pennsylvania, assignor to the 
Novelty Paper-Box Company, of same place. 


Improvement in Forming and Inserting Wire Staples in Paper Boxes, 


Specification forming part of Letters Patent No. 175,457, dated 
March 28, 1876; application filed July 30, 1875. 


To all whom it may concern: 

Be it known that I, Henry R. Heyl, of the city and county of 
Philadelphia, in the State of Pennsylvania, have invented certain 
new and useful improvements in machines for forming and insert- 
ing staples in making paper boxes, of which the following is a speci- 
fication : 

This invention is chiefly a modification of the essential parts of 
a machine for which a patent was granted to the present applicant 
and August Brehmer jointly on October 8, 1872, No. 182,078. The 
purpose of this machine is to provide a way to manufacture, with 
the use of the wire-staple fastening, as set forth in the patent above 
referred to, boxes of such sizes and peculiar shapes as are not adapted 
to the form and limits of said patent machine above referred to; 
and to attain this end a few improvements have been made in the 
mechanism, which are the subject-matter of this present applica- 
cation. : 

In the accompanying drawings, figure 1 is a side elevation of my 
improved machine. Fig. 2 is a front view of thesame. Fig. 3 isa 
view of the opposite side froin that shown in Fig. 1. Fig. 4 is a plan 
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view. Fig. 5 isa vertical section of the plunger and its accessories 
on the line 5, Fig. 4. Fig. 6 is a vertical section of the same in a 
plane at right angles to the above. Fig. 7 is a horizontal section 
on the line 7, Figs. 2 and 3. Fig. 8 is a horizontal section on the 
line 8, Figs. 2 and 3. Fig. 9 is a sectional elevation of a modi- 
fied form of clincher and its accessories, viewed from the side, Fig. 
1 showing also a part of the attaching bracket of this clinching 
mechanism. Fig. 10 is a vertical section on the line 10, Fig. 9. Fig. 
11 is a vertical longitudinal section of a clinching mechanism sim- 
ilar to that which is described in the original patent of Heyl & 
Brehmer, and which may be applied to the present machine, as 
hereinafter described. Fig. 12 is a transverse section on the line 12, 
Fig. 11. 

By reference to the drawings it will be seen that the plunger and 
forming-mold of the original machine are dispensed with, and that 
the hand must perform the labor of folding the box-blank into the 
required form, and of placing the parts which are to receive the 
wire-staple fastening into position between the staple forming and 
driving device and the clinching device. This process of making 
boxes, although a somewhat slower one than when they are made 
by the thoroughly automatic machine, is nevertheless of great ad- 
vantage in the construction of boxes of large dimensions, which must 
generally be made from several pieces of paste-board in order to use 
material economically. 

By these same means we are also enabled to construct boxes of pecu- 
liarshapes, which to be made on an automatic machine would necessi- 
tate an impracticable complication of the parts of the machine. 
Thus we find the machine which is the subject of this application to 
be indispensably necessary in the making of all the varieties of boxes 
required. 

The working parts of the machine are mounted upon a_ pedestal 
to bring them to a convenient height before the operator, who sits 
on a high stool in front of the machine, with a pile of box-blanks 
conveniently placed at his side. The whole mechanism derives mo- 
tion in proper time through the main shaft A, which is driven by 
power applied to the pulley B. To the main shaft are fixed two 
cam-wheels, one marked C, giving movement to the lever D, which 
operates the wire-cutter E, and the other, marked F, operating 
through the lever G, the wire-feeding device H, and the hammer- 
lock I, and, through the lever K, the clinching device L. 

The operation of the machine is described as follows: The wire 
used to form the staple fastening is placed upon a spool, preferably 
hung on astud at M. The wire leading to a bent tube, N, is drawn 
by pressure between the feed-rollers O O, and by them pushed for- 
ward directly under the cutting-tube E, the length of wire fed being 
controlled by the uniform movement of lever D operating the 
ratchet P, which is fixed on the shaft of one of the feed-rollers O. 
As the cutter-tube E is forced downward the wire is cut off and bent 
over the bending-hook R, in the position shown in Fig. 6, forming 

thus a staple in the tube E, with its points directed down- 
158 ward. This bending-hook is formed with a V-notch at the 
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point where the wire is to be bent over it, which serves the pur- 
pose of a guide to bring the wire under the center of the cutting- 
tube, so that when the staple is formed it can pass with accuracy 
into the fine grooves on the inside of the cutting-tube E, which serve 
as guides in directing the staple into the paste-board. As the tube 
E continues its descent, the shoulderS in the tube E presses against 
the bending-hook R below its pivot, and pushes it out of posi- 
tion,so that, at the proper time, the hammer T may drive down 
through the tube E, and drive the staple into the box lying below 
the end of the tube E and on top of the clinchers L. The return 
movement of the bending-hook is compelled by the spring V, which 
is also stiff enough to hold the bending-hook firmly while the wire 
is being bent over it. As the staple is driven by percussion, making 
its own holes through the paste-board, the hammer T is driven down 
by the spring W as soon as it is released by the withdrawal of the 
lock I. The return upward of the tube E carries the hammer T 
also with it, so that no separate device is employed to withdraw the 
hammer, asin the original machine referred to. As soon as the 
hammer is carried up to its highest point the lock passes under its 
head and retains it until its force is again required to drive another 
staple, when the lock swings out and the hammer is allowed to strike 
downward with the full force of the spring. 

The clincher L, which turns the points of the staple on the inside 
of the box, is connected with the lever K und cam-wheel F, and 
is a modification of the original form of clincher, being adapted 
to clinch the wires at right angles to the bracket Y, which supports 
the clinching device. The clincher proper consists of two jaws, 1 1, 
Figs. 2 and 8, one attached to a hollow sleeve, 2, and the other to a 
shaft, 3, within said sleeve, the sleeve and shaft having arms 4 5 
projecting in opposite directions, and connected by rods 6 7 with 
the lever K. 

In Figs. 11 and 12 I have shown a clinching mechanism similar 
to that described in the Heyl and Brehmer patent already referred 
to, but adapted to work horizontally instead of vertically, the staple 
being in this instance driven vertically instead of horizontally, asin 
the old machine. The bracket Y?, carrying the clinching mechan- 
ism shown in Figs. 11 and 12, is attached in the place of the bracket 
Y,and is worked by the contact of the lever G with studs 8, on a 
lever, 9, fulerumed at 10, and connected by links 11 12 with the 
clincher-slides 13 14. 

Still another modification of the clincher is in the form of a post 
with nippers 15 at the top, asshown at X, Figs. 9 and 10. This post 
forms part of a bracket, Y!, which connects it to the pedestal, as 
shown in Fig. 1. The nippers 15 are connected by links 16 toa ver- 
tical rod, 17, jointed to a lever, 18, which is fuicramed at 19 to the 
bracket Y!, and actuated through a rod, 20, from the lever K. 

The object of the clinching device last described is to clinch sta- 
ples at the bottoms of deep boxes which cannot be reached by either 
of the other forms of clinchers shown. 

The following is claimed as new: 

1. The combination of the pivoted forming-hook R and annular 
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cutting-tube E, constructed and operating substantially as and for 
the purposes set forth. 

2. The bending-hook R, connected with a V-shaped notch to re- 
ceive the staple, in combination with the internally-grooved cutting- 
tube E, operated substantially as and for the purpose described. 

' HENRY Rk. HEYL. 


Witnesses: 
OCTAVIUS KNIGHT. 
WALTER ALLEN. 


(Here follow diagrams marked pp. 159, 160, 161, 162, 163, & 164.) 
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Henry R. Heyt, of Philadelphia, Pennsylvania, assignor to the 
Novelty Paper Box Company, of same place. 


Improvement in Machines for Forming, Inserting, and Clinching Staples 
in Books. 


Specification forming part of Letters Patent No. 185,670, dated Octo- 
ber 24,1876; application filed September 26, 1876. 


To all whom it may concern: 

Be it known that I, Henry R. Hey], of the city and county of Phil- 
adelphia, in the State of Pennsylvania, have invented certain new 
and useful improvements in machines for forming, inserting, and 
clinching staples in the backs of books and other articles, of which 
the following is a specification : 

This invention is supplementary to certain inventions in wire- 
stapling machines for which patents have been granted as follows: 
To Henry R. Heyl and August Brehmer, October 8, 1872, No. 132,078, 
and to Henry R. Heyl, March 28, 1876, No. 175,457. 

The present invention is designed to insert staples of heavier wire 
in such thicker books or other articles as are beyond the capacity of 
the former machines patented, as aforesaid, which I employ to staple 
thin books, as well as paper boxes. 

The main features of the within-described improvement consist in 
the employment, in combination with the staple forming and insert- 
ing mechanisms, of rapidly-rotating drills to make holes in the book 
or other article to receive the staples; in a combination of feed-roll- 
ers, some of which rotate intermittingly and others continuously, to 
pass the book through the machine—first, space by space, to receive 
the staples, and then to deliver it out of the machine; and in details 
of construction and modifications, too fully hereinafter set forth to 
need preliminary description. 

In the accompanying drawings, forming a part of this specification, 
Figure 1 represents a perspective view of the machine; Fig. 2, a per- 
spective view from the front of the perforating mechanism ; Fig. 3, 
a similar view from the rear of the wire-feeding, staple-forming, in- 
serting, and clinching mechanisms; Fig. 4, a longitudinal section 
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taken through the stapling mechanisms ; Figs. 5, 6, and 7, views of 
the work-guiding plates and feeding-rollers ; Fig. 8, a detached view 
of the clinching mechanism ; Fig. 9, face and sectional views of the 
guard-plate through which the clinching mechanism operates; Fig. 
10, views of a modification of the wire-cutting apparatus ; Fig. ll,a 
view of the bending-mandrel and nipper detached. 

The machine, which has for its primary object the stitching or 
stapling of pamphlets or small books, is so organized that the princi- 
pal mechanisms operate horizontally, so that the sheets or signatures 
composing the pamphlet or book pack may be placed in the machine 
and rest on their back edges, which insures an even and square back 
to the pamphlet, and also facilitates the operation of feeding it into 
and through the machine. 

To this end I place or hang the main shaft A in horizontal bear- 
ings across the back of the bed or table F, and support upon it a 
swinging bracket, B, carrying in its forward end the perforating 
mechanism, the bending fork O, and the driving-hammer 1, all of 
which devices are operated by a set of cams also placed upon the 
main shaft and between the bearings x x of the swinging bracket B, 
while the forming-mandrel ¢ (which, with the bending-fork O, con- 
stitutes the bending or staple-forming mechanism) and the clinching 
mechanism are supported upon the bed or table near the front of the 
machine; and between the said perforating and bending or forming 
mechanisms and the staple-clinching mechanism upright plates G Y 
ure placed, so as to constitute a horizontal guideway, in which the 
several leaves, sheets, or signatures to be stitched or stapled are 
placed in a vertical position, resting on their back edges upon the 
table ready to receive the first staple. 

By thus supporting the leaves, sheets, or signatures constituting 
the book-pack they will be settled upon the table by gravity, so that 
their back edges will all be even, and the perforations for the staples 
will be made in lines parallel with said back edges. 

The rear guide-plate Y is fixed in proper position upon the table 
relative to the staple forming and inserting mechanisms, and the 
front guide-plate G is fixed to a slide, 10, which is moved toward and 
from the guide-plate Y by means of a toggle-lever, D, connecting it 
with a head, 19, which is adjusted by a thumb-screw, T, to set the 
guide-plates to suit the thickness of the book or pamphlet to be 
stapled. 

The work-feeding mechanism consists of two feeding-rollers, I’ J’ 

(see Figs. 1, 5, 6,and 7), which are journaled on vertical shafts 
166 __ fixed to the bed, so as to protrude through the guide-plate Y, 

and are rotated intermittingly by pinions 11, which engage 
with a toothed wheel, 9, moved by a ratchet-wheel, 12, attached to its 
lower face, and a pawl, 13, actuated by a rod, 14, adjustably con- 
nected with a lever, 15, linked to the reciprocating slider 16, which 
actuates the bending-fork, as will be described. ‘The feeding-roller 
H’ is driven continuously by a belt, 17, from the main shaft. 

The companion feed rollers—viz., I, J, and H—operate as follows : 
Those marked I and J are journaled on pins fixed in the slide 10, 
so as to protrude through the guide-plate G, and partake of all of its 
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movements imparted by the toggle-lever D, and the feed-roller H is 
hung in the end of a bell-crank lever, 18, linked to said toggle- 
lever D. 

The feed-rollers H’, J’, and I’ are provided with rubber tires, which 
construction insures more perfect frictional contact with the book- 
pack. 

The slide 10 is moved forward and back by the toggle-lever D, 
which is connected to a rod, R, reciprocated by the rock-shaft 20, as 
will be described. 

In the position of this feeding mechanism shown in Fig. 6, which 
is that occupied by it during the operation of setting and clinching 
staples, the slide 10 has been moved forward, so as to cause the feed- 
ing-rollers I I’ and J J’ to firmly compress the book between them. 

As the rollers I’ and J’ are rotated intermittingly the book will 
be fed forward a proper distance and come to a state of rest, when a 
staple will be inserted through it, as will be presently explained. 
The next movement of the feed-rollers will carry the book onward 
a proper distance, and this operation will be continued as long as the 
feed-rollers are in the position shown in Figs. 5 and 6. The posi- 
tion of the feeding mechanism (shown in Fig. 7) is that occupied by 
it when a book-pack has just been inserted, and the book, just stapled, 
is leaving the machine.. The slide 10 has been moved back by the 
togele-lever D, which, at the same time, has carried the roller H for- 
ward, so as to press the stapled book between it and the constantly- 
revolving roller H’, the contact of the two propelling the book out 
of the machine. 

Thus the feeding-rollers I I’ and J J’ are brought into position to 
press the book between them, and are rotated interinittingly between 
the times that the successive staples are in-erted into the book to feed 
the book along, space by space, until the desired number of staples 
are inserted in it, when the rolls are separated to release the stapled 
book, and the feed-roller H’ is carried forward to press the said book 
between it and the constantly-revolving feed-roller H’ and deliver it 
out of the machine, during which operation the pack of sheets or 
signatures for a new book is inserted between the guide-plates G Y, 
which now stand apart and present a space considerably greater than 
the thickness of the book-pack which they have been adjusted to 
receive. 

Thus the entire operation of feeding the book-pack for the spacing 
of the staples, and for carrying the book out of the machine when 
the stapling has been completed, is performed by these feed-rollers, 
leaving only for the operator the work of inserting the book-pack in 
its first position between the guides G Y, which mechanism renders 
the machine more efficient and rapid than if the entire movement 
of the book had to be managed by the hand, while the stapling 1s 
more uniform and neat. 

The perforating mechanism, Fig. 2, consists of a pair of rotating 
drills, whose spindles or stocks a a are supported in a reciprocating 
arrier, K. The rotary, as well as the reciprocating, movements of 
these drills are accomplished simultaneously, their reciprocation 
being effected through the medium of grooved cam 383, in which 
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runs a roller, 36,on a lever, V, which latter is connected, by a rod, 
Z, with a bell-crank, L, which reciprocates the carrier K in its longi- 
tudinal bearingsin the forward end of the swinging bracket B; and 
their rotation is effected through a rack, b, reciprocated by the con- 
necting-rod Z meshing into a small pinion, 7, which is joined to the 
toothed wheel U, from which, by direct gearing with small pinions 
on each drill stock or spindle, the latter are rotated. The toothed 
wheel U has such a width of face that, as the drill stocks or spindles 
are reciprocated, their pinions are not disengaged from the teeth of 
the said wheel U. 

This combination of rack and pinions gives to the drills a high 
rotary speed at the same time that, through the medium of the bell- 
crank lever L, the drill-stock carrier K is moved forward, forcing the 
drills through the book-pack that stands between the guide-plates 
G Y. The reverse motion of the lever V also reverses the drills, and 


~ draws back the drill-stock carrier, which gives place to the stapling 


mechanism to insert the staple in the holes just made by the drills 
and drive it into the book-pack. By using rotating drills instead of 
puncturing-awls a great saving of strain is attained, and, conse- 
quently a much smaller drill can be used, for it has much less 
thrust-pressure to bear. Besides, the drill will always makea straight 
hole, whereas a non-rotatiug awl will follow any inclination of its 
point should it be ever so slightly bent or not centrally ground; but 
these slight imperfections do not affect the perfect working of a re- 
volving drill. : 

The wire-feeding mechanism consists of two wheels having pol- 
ished furnaces, one of which, 22, is shown in Fig. 1. These wheels 
are hung on vertical shafts, upon which are fixed gear-wheels, 28, 
meshing together so as to revolve in unison. One of the vertical 
shafts is driven intermittingly by means of a ratchet-wheel, 46, and 
a pawl engaging therewith, which pawl is operated by a lever con- 

nected with the wheel 24 by arm 25. The wire w is directed 
167 through a guiding-eye and between these feeding-wheels ; 

thence through a straightening-plate, 39, Fig. 3, through the 
cutter-block C and between the cutters, and thence passes through a 
slot in plate 6, and protrudes beyond the forming mandrel, where it 
rests in an eye, u, of a nipper, 2, across the face of the forming-man- 
drel ¢ A proper length of wire to form a staple is fed forward to 
this position at each movement of the feed-wheels. 

The cutting mechanism, Fig. 3, consists of a plate, 8, fixed to the 
front end of the cutter-block C, and a cutter-blade, /, depending from 
a stock, 3, pivoted so as to vibrate upon the end of the cutter-block 
C. The wire passes through a perforation in the plate 8, and lies 
just in front of the blade J, which is pressed against it to sever the 
wire by the swinging bracket B striking a lug, P, projecting from 
the blade-stock 3, and thus rocking it upon its pivot as the said 
bracket rises, to present the perforating-awls in operative position. 
The stapling mechanism consists of a forming-mandrel, a bending- 
fork, a driver, and clinchers, all of which will be separately herein- 
after described. 

In its raised position the swinging bracket B supports the staple- 
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bending fork O in operative position, with respect to the forming- 
mandrel #, which is held in a head-block, 52, rising from the table 
of the machine, and is provided with a spring-seated nipper, t, hav- 
ing an eye, u, which receives the staple length of wire, and prevents 
it from dropping or jumping when it is cut off, and also holds it in 
proper position to be operated upon to form it into a staple. 

The bending fork O, as shown, is a long narrow metal plate, fur- 
rowed out to form longitudinal grooves 2 in its inner side walls. It 
thus has a forked end, which, as it moves forward, strikes the wire, 
which is supported between the extreme ends of the nipper 2 and 
forming-mandrel ¢, as in Fig. 11, and bends it into the form of a 
staple around the forming-mandrel ¢, the legs of said staple lying in 
the longitudinal grooves 2 of the bending-fork. This bending-fork 
is at the end of a slider, 16, and lies directly over the reciprocating 
drill-stock carrier, and as close thereto as is possible, so as to avoid 
any unnecessary up-and-down motion of the swinging bracket B. 
The slider 16 is mortised, so as to slide upon the shaft A, and has a 
a reciprocating motion imparted to it by means of the cam 48, which 
has a grooved face, 37, which receives a friction-roller, 47. When 
the drills have perforated the book, and the bending-fork has formed 
the wire into a staple around the mandrel ¢, the swinging bracket B 
drops down to the position shown in Fig. 4. The staple, as it is 
formed, lies in the grooves on the inner sides of the bending-fork O, 
and as the latteris moved down with the swinging bracket B it 
strips the staple from off the end of the forming-mandrel, the spring- 
seated nipper?2 giving way to permit its passage. The staple now 
lies within the end of the bending-fork in position to be inserted 
into the book-pack. The bending-fork O still continues to move 
forward until its end reaches the book-pack, by which time the 
swinging bracket B is down to its lowest position, and the staple- 
legs stand close to the holes in the book, ready to be driven. 

The driving mechanism consists of a hammer, 1, guided in the 
grooves 2 of the bending-fork, and operated by cam 48. It strikes 
the staple from behind, and forces it through the book-pack, the 
projecting legs of the staple passing through an opening, 44, in the 
guard-plate N, Fig. 9, which is a portion of the front guide G. This 
opening in the guard-plate N isa narrow slot, 44, with two coun- 
tersunk enlargements in it at points opposits to the entrance of the 
staple-legs, through which the staple-legs pass, and as these staple- 
legs are bent around toward each other, and flat against the book, 
the narrow slot between the countersunk enlargements serves as a 
guide to direct the wires in a straight line toward each other. 

The clinching mechanism, which bends the projecting legs of the 
staple flat against the book, is formed of two shafts, S, lying close to 
each other, and having about a quarter-turn motion in opposite di- 
rections, as if they were geared together. ‘These shafts are actuated 
by a tappet, 27, on the face of the wheel 24, which rocks a lever, 28, 
connected by means of rods 43 with the cranks 53 on the lower ends 
of the shafts. The upper ends of these shafts are milled off, to allow 
them to pass up behind the slotted guard-plate N, while at the same 
time their centers are directly under and in line with the face of the 
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said plate N. Two thin clincher-plates, e e, are mounted on the top 
ends of these shafts; but they might be a part of the shafts, were it 
not that they need to be of hardened steel, while the rest of the 
clincher-shafts are made preferably of untempered metal. The 
corners r r (see Fig. 6) of these clincher-plates are directly on the 
center line of the shafts SS, and the corners ss (see Fig. 6) are on 
the periphery-line of the shafts. The diameters of the shafts are of 
such dimensions that the corners 77 shall be only a little wider 
apart than the width of the staples, so that as the legs of the staple 
project through the book and enter the slotted plate N they may . 
also pass between the clincher-plates, bear against their inclined 
faces, and be slightly turned inward, as shown in Fig. 5. 

To make a proper clinch of the staple-legs it is very important 
that the turning-point of the clinchers should be as close behind the 
staple-legs as possible, and at the same time close to-the face of the 
book-pack, and, to make such clinchers, there is evidently no room 
to place pivots upon which to turn them at the center-points r r. 

Therefore, to fully avail myself of this true form of clincher, 
168 I employ the extended shafts S 8, with cranks at their lower 

ends to partially rotate them, and with their upper ends so 
worked out as to accommodate themselves to the interfering slotted 
guide-plate N, and at the same time to have the points of contact 
with the staple-legs of the proper form, and in that close relation, as 
described, which shall make the most perfect clinch of the staple- 
legs. 

To provide economical cutters for the wire, such as need seldom 
be sharpened, I employ circular steel disks 40 41, one of which, 41, 
has a beveled-edge hole through it (see Fig. 10), while the other, 40, 
is beveled around its outer edge. 

It is obvious that when these disks are placed in supports, so that 
the one shall pass across the face of the other, any wire projecting 
through the hole in the one disk would be cut off by the beveled 
edge of the other, in passing across the face of it. These little disks 
are set in supports, so that they may be turned around at pleasure, 
to present a fresh cutting-edge, so that, until the entire circumfer- 
ence is dulled, they need not be removed. In practice such cutters 
last about two years before they need sharpening, and are therefore 
very economical. 

Operation: The machine in a state of rest stands with its swing- 
ing bracket B in its highest position, the drills being in position to 
to perforate the book-pack, and the bending-fork in position to form 
a staple. It is set in motion by depressing the treadle X, which, 
rocking the shaft 20, draws back the locking-bar 29, so as to allow 
the locking-disk 30 to revolve, and the spring-seated pawl 34, car- 
ried by it, to engage with a ratchet-wheel, 32, which is fast on the 
hollow shaft 81, supporting the driving-wheel 5, thus coupling it 
with the main shaft A. This same movement through the rod R 
operates the toggle-lever D, and moves the guide-plate G forward, 
and closes the feed-rollers I and J upon the book-pack W, which is 
supposed to have been fed to the machine, as seen in Fig. 6. 
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At each revolution of the main shaft the following operations are 
effected: The roller 36, running in cam-groove 33, moves the lever 
Y, thus actuating the mechanism for rotating the perforating-awls 
and reciprocating them forward, guided by the holes in the plate n 
through the book-pack, and retracts them. The bending-fork O is 
simultaneously moved forward, by the slot 37 of cam 48, a distance 
sufficient for it to engage the wire and bend it around the forming- 
mandrel ¢, thus forming it intoa staple, the legs of which rest in the 
longitudinal grooves of the bending-fork O. The swinging bracket 
now descends by gravity, the cam Q releasing the supporting-lever 
35, until it reaches the limit of this movement, and supports the 
forming-mandrel, as in Fig. 4, in the plane which was occupied by 
the drills, the bending-fork drawing the staple away from between 
the forming-mandrel ¢ and the spring nipper i, and carrying the 
staple with it, as, descending and still moving forward, it abuts 
against and compresses the book-pack. The hammer 1, through its 
stock 38 and the cam 48, is then projected to force the staple-legs 
through the perforations in the book. The clinching mechanism is 
then operated by the tappet 27 on the wheel 24, to turn said legs 
down onto the book, while the hammer sti!l rests upon the staple- 
head. The bending-fork and hammer are then withdrawn, during 
which movement the wheel 24, through the arm 25, rotates the wire- 
feed wheels 22, and protrudes a staple length of wire through the 
cutter-block C, and the eye u of the nipper 7, and between it and the 
mandrel ¢, as in Fig. 3. The cam Q then depresses the lever 35, and 
carries the swinging arm B to its highest position, thus raising the 
bending-fork O and the perforating-awls into proper positions for a 
repetition of the operation. In this upward movement of the swing- 
ing arm, a plate, 50, which is carried near its front end, engages with 
the projection 51 on the forming mandrel and raises it slightly, 
which movement carries the piece of wire lying in the eye of the 
nipper 2 snugly against the faces 7 and 4 of the head-block 52, and 
forces the mandrel and nipper to slightly open and slide over the 
wire until it rests near the end of the mandrel! and between it and 
the nipper, as in Fig. 11, in which position the wire is ready to be 
bent into a staple. The end of the swinging arm in its upward 
movement also strikes the lug P, and operates the cutters to sever 
the wire. The shaft A will thus have made one revolution, and 
brought the slot of the locking-disk 30 into a position to allow the 
locking-bar 29 to move outward, and the shaft 20 to be rocked back 
by the weight 49, thus opening the guides G Y, and rollers I I’ and 
J J’, and closing the roller H upon the book, as in Fig. 7, in which 
position of the parts the stapled bouk E will be delivered out of the 
machine, while a new book-pack, W, may be introduced and the 
operation repeated. The throw of the wire-feed wheels may be va- 
ried, and the position of the cutter-block C be adjusted, by the screw 
h, to make staples of different sizes. 

A registering mechanism, M, of any approved construction, the 
driving-wheel of which is geared to the wire-feeding mechanism, 
inay be applied to the machine, whereby the length of wire con- 
sumed may be accurately determined. 
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By increasing the dimensions of the feeding-rollers, and in some 
cases their number, so that their peripheries shall have a consid- 
erable surface length, the guide-plates may be dispensed with. In 
this arrangement the feeding-rollers will receive the book between 
them and form efficient guides. 

The wire-guiding eye u might be formed in the face of the form- 
ing-mandrel, or partly in it and partly in the nipper 7. 

The following is claimed as new: 

1. The combination, with staple-inserting mechanism and 

169 a work-supporting table, of work-guides standing at right 

angles to said table, and forming a way in which the book- 

pack may rest upon its back or edge by gravity on said table to 
receive the staple, substantially as described. | 

2. The combination, with perforating mechanism and a work- 
supporting table, of work-guides standing at right angles to said 
table and forming a way in which the sheets or signatures of a book 
may rest by gravity on the table, so as to be perforated in lines 
parallel with its edges, substantially as described. 

3. The combination, with mechanisms for inserting and clinching 
staples in the backs of books or similar articles, of reciprocating 
rotating drills, to perforate the paper or other material to receive the 
staples, substantially as described. 

4. The combination, with staple-inserting and clinching mechan- 
isms and work-supporting table, of two guides movable to fixed po- 
sitions with relation to each other to adjust the width of the guide- 
way they form, substantially as described. 

5. The combination, with book-stapling mechanism, of one or 
more pairs of compressing feeding-rollers, operating intermittingly 
to feed the book along a given space after the insertion of each 
staple, all substantially as described. 

6. The combination, with book-stapling mechanism, of one or 
more pairs of feed-rollers operating continuously, to carry the work 
operated upon out of the way of the stapling mechanism after the 
stapling process has been completed, all substantially as described. 

7. The combination, with stapling mechanisms, of one or more 
pairs of feed-rollers having intermittent rotary motion, and one or 
more pairs of feed-rollers having continuous rotary motion, con- 
structed and operating substantially as described. 

8. The combination, with staple-inserting mechanism, of a pair of 
clinchers, consisting of.two rocking-shafts lying parallel to each 
other, and so shaped at their extremities as to clear the plate N and 
provide clinching-plates to engage with and bend the staple-legs 
toward each other, against the book or other article through which 
the staples have been driven, substantially as described. 

9. The guide-plate N, provided with a slot having enlargements 
at its extremities, in combination with staple-inserting and clinching 
mechanisms, whereby the staple-legs as they are inserted are guided 
in the same planes to the clinchers, and in clinching are guided so 
as to be turned down in straight lines toward each other, substan- 
tially as described. 
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10. A staple-clinching mechanism consisting of two plates, e, oper- 
ating by means substantially as described, so as to stand apart at 
proper angles to partially bend the staple-legs as they are forced 
through the work, and then to be swung toward the work upon cen- 
ters which are slightly outside of the points of protrusion of the 
staple-legs through the work, whereby the clinching of said legs is 
effected by simple pressure, substantially as described. 

11. A staple forming and presenting mechanism, consisting of a 
forming-mandrel and an internally-grooved bending-fork, the said 
mandrel being stationary during the operation of forming the staple 
around it,and the said bending-fork moving forward, by means sub- 
stantially as described, to form and deposit the staple within its in- 
ternal grooves, and downward to sirip it from off the forming-man- 
drel, and forward to carry it into position to be inserted into the 
work, substantially as described. 

12. The combination of the forming-mandrel and nipper, sub- 
stantially as described. 

13. The combination of a forming-mandrel and nipper constructed 
with a wire-guiding eye, substantially as described. 

14. A forming-mandrel provided with a nipper and operated by 
means substantially as described, so as to be moved over the staple 
length of wire until said wire rests at a point near the extremity of 
the mandrel, where it is clamped by the nipper in position to be 
operated upon by the bending-fork, substantially as described. 

15. The combination, with staple-clinching mechanism, of the 
swinging-bracket B, carrying the perforating mechanism and the 
staple forming and inserting mechanism, substantially as described. 

16. The combination of slide 10, toggle D, and rock-shaft 20, sub- 
stantially as described. 

17. The combination of slide 10, toggle D, head 19, and screw T, 
substantially as described. 

18. The combination of rollers H H’, bell-crank 18, and toggle- 
lever D, substantially as described. 

19. The combination of bell-crank L, slider K, rack }b, pinion J, 
wheel U, and drill-spindles, substantially as described. 

20. The combination of a swinging bracket carrying drill-spindles 
and gears for rotating them, with a reciprocating rack for actuating 
the spindle-gears, substantially as described. 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 
HENRY R. HEYL. 
Witnesses : 

HENRY T. MUNSON. 
M. B. PHILIPP. 


(Here follows diagrams marked pp. 170, 171, 172, 173. 
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174 Unirep STATES PATENT OFFICE. 


Henry R. Heri and Huco Bremner, of Philadelphia, Pennsy]- 
vania, assignors to the Novelty Paper Box Company, of same 
place. 

Improvement in Book-Sewing Machines. 


Specification forming part of Letters Patent No. 191,426, dated May 
29,1877; application filed January 11, 1877. 


To all whom it may concern: 


Be it known that we, Henry R. Heyl and Hugo Brehmer, both of 
the city and county of Philadelphia and State of Pennsylvania, have 


jointly invented certain new and useful improvements in machines 


for stitching and sewing books with wire staples; and we do hereby 
declare the following to be a full, clear, and exact description of the 
same, reference being had to the accompanying drawings, forming 
a part of this specification. 

The object of our invention is to produce a machine to insert wire 
staples, either singly or several simultaneously, in the fold of book- 
signatures while partially or wholly open, and clinch the same, and, 
when several signatures are to be united to form one book, to insert 
the staples, either singly or several simultaneously, through the fold 
of the signature when partially or wholly open, and also through 
tapes or bands at the back of the signature, so that when several of 
such signatures are successively secured to said tapes or bands they 
shall be bound together by a strong and flexible binding, such as is 
embodied in the United States letters patent granted to Henry R. 
Heyl, August 8, 1876, No. 180,765. 

The invention consists in the devices and their combinations, 
hereinafter fully described and claimed. 

In the drawings, figure 1 is a perspective view of a machine em- 
bodying our invention. Fig. 2 is a plan view of the same. Fig. 3 
is a vertical section through the line X X of Fig. 2. Figs. 4, 5, 6, 
and 7 are detail views of various important parts of the machine; 
and Fig. 8 is a view of a book illustrating some of the kinds of work 
done by this machine. | 

This machine, embodying our invention, differs from the prior 
machines embodied in United States letters patent granted to Henry 
R. Heyl and August Brehmer, October 8, 1872, No. 152,078, assigned 
to American Paper Box Machine Company, and those granted to 
Henry R. Heyl, assigned to the Novelty Paper Box Company, 
March, 28, 1876, No. 175,457, and October 24, 1876, No. 183,670, in 


the following general features: 


It is adapted to insert staples, singly or several simultancously, 
through the fold of a book-signature partially or wholly open from 
the inside, and to continue the operation on successive signatures 
without requiring that any of them shall be removed until the re- 
quired number shall have been stapled. 

It is adapted to hold one or more binding tapes or bands between 
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the back edges of the signature and the clinching mechanism, so 
that the staples may be clinched upon the tapes or bands, and thus 
secure the signatures firmly thereto. ' 

The table upon which the signatures are supported is capable of 
being moved iunendatl at or nearly at right angles, to the plane of 
operation of the staple-inserting devices, so that as the signatures of 
the book are multiplied, each freshly-added signature will occupy 
the place of its predecessor during the stapling operation, and thus 
the signatures are gradually lowered until the last signature is 
stapled. 

The compieted book or number of signatures may then be re- 
moved and the table raised to the proper height to rightly hold the 
first of another series of signatures. 

Staple forming and inserting: 1 is a head-block, secured by clamps 
2 and matching 3 to the support 4 of the frame 5 of the machine, 
and capable of longitudinal adjustment. 

This head-block is provided with a groove, partially covered by 
removable plates 6 7. 

Within this groove is a bending-fork, 8, the prongs 9 10 of which. 
are made beveling, as shown in the drawing at Fig. 6, to bend the 
wire from its ends around a swinging mandrel, and _ to enable one 
prong, 10, to operate, in connection with a die, 11, at the end of the 
wire-feeding channel 12 in the head-block, as a cutter to sever the 
wire. 

These prongs 9 10 are provided with channels on their inner sur- 

faces to receive the staple as it is formed. 
179 This bending-fork is connected at its rear end to a bar, 14, 
by a link, 13, adjustable longitudinally on said bar. 

The bar 14 is attached to two arms, 15, pivoted to a shaft, 16, se- 
cured to the frame 5 of the machine, and is vibrated by two similar 
cams, 17, on plates 18, that straddle the main shaft 19, and receive 
motion through cams 20 on said main shaft, that impart a perfectly 
uniform motion to it. 

21 is a swinging mandrel, pivoted to the plate 7, its rear end being 
slotted, and fitting loosely over a shaft, 22, secured to arms 23, 
pivoted to the shaft 16. 

These arms 23 are vibrated, to impart motion to the swinging 
mandrel 21, by two similar cams, 24, on plates 18, that impart a 
perfectly uniform motion to the shaft 22. 

The front end of the mandrel 21 is bifurcated, and the bifurcations 
project through two slots in the plate 7. 

The reason we prefer to use these slots and bifurcations is, that if 
the mandrel were in one piece and projected through one slot, when 
the wire is being fed it would have a tendency to enter the slot, and 
thus, possibly, cause trouble, while in this construction it is met by 
a plane surface, which obviates this difficulty. 

25 are plates, preferably removably secured by the dowel-pins and 
holes to the head-block 1. 

These are provided with channels 26 on their inner sides, which 
serve to guide the staple and present it for insertion. 

Holes 27 are made through the bottom of the head-block 1, ex- 
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tending from the recess, to allow any small particles of wire, &c., to 
fall out, and thus prevent the space between the ends of the prongs 
9 10 of the bending-fork and the plates 25 from being clogged. 

28 is a staple driver, reciprocated within the bending-fork 8 by a 
bar, 29, to which it is connected through a slide, 30, adjustable to 
fixed positions thereon, said bar moving in bearings 31, and receiv- 
Ing a perfectly uniform motion through two similar cams, 32, on 
the main shaft 19. 

The driver 28 is connected to the slide 30 by means of a pin, 33, 
fitting into elongated bearings in said slide, against the outer sur- 
face of which the pin is forced by means of a spring, 34, having its 
bearings in projections upon the slide and on the driver. 

This construction provides against a too rigid pressure of the 
staple-driver on the crown of the staple, and allows:it to accommo- 
date itself to the varying thicknesses of the paper to be stapled, the 
spring 34 being made stiff enough to overcome the resistance of the 
staple as it pierces the paper, and yet not so stiff as to embed the 
staple-crown too deeply into the paper. 

The front of the head-block 1, the plate 7, and support 4 are cut 
away at an angle, as shown, so as to enter the fold of the signature 
and come close to the paper while the staple is being driven, and the 
plates 25 may project slightly beyond the front of the head-block, to 
more effectually accomplish this result. 

It will be seen that the bending-fork 8, with its prongs 9 10, does 
not move forward against the paper to be stapled, and act as a guide 
and support for the staple while it is being inserted, as is the case in 
the sunihinan hereinbefore referred to as patented, but that a con- 
tinuation of the staple-channels from the ends of the prongs 9 10 of 
the bending-fork to the point where the staple enters the paper is 
formed by means of the promi 26 of the plates 20. 

We are thereby enabled to form our staples farther back and away 
from the point of insertion, and to materially shorten the reciprocat- 
ing motion of the bending-fork, and to make the ends of the latter 
of the desirable form described. 7 ; 

These are ;mportant objects, especially in machines for inserting 
staples in the fold of signatures only partially opened. 

It is desirable to have two or more head-blocks, 1, each provided 
with a bending-fork, 8, swinging mandrel 21, plates 25, with chan- 
nels 26, staple-driver 28, and connections described, so as to simul- 
taneously insert all the staples required for each signature, all being 
operated by bars 14 29, shaft 22, and cams 17 20 24 32, which are 
common to each set of devices. 

Each head-block, with its set of staple forming and inserting de- 
vices and connections, is capable of adjustment to and from the 
other, as the size of the book may determine and by the means de- 
scribed. 

In the drawings we have only shown two head-blocks to illustrate 
our invention ; but any necessary number may be arranged side by 
side. 

When several are employed, instead of using several wire-feeding 
rollers, one for each head-block, we prefer to use but one pair of 
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— 35, by which all the wires are fed simultaneously and uni- 
formly. 

These feed-rolls are intermittingly rotated by means of a pawl, 36, 
receiving motion through a weighted lever, 37, from a cam, 88, on 
the main shaft 19 of the machine, acting upon a ratchet-wheel se- 
cured to the shaft of one roller, which is geared to the other. 

Each head-block is provided with an additional wire-channel, 38, 
which leads the wires to the next head-block, it forming a free pas- 
sage over the bending-fork and hammer for several wires. 

Signature and tape holding and presenting: 39 is a jacket, Jour- 
naled on a shaft, 40, secured to the frame 5 of the machine, and 
vibrated by similar cams 20 through plates 18, straddling the main 
shaft 19, having rollers bearing upon the cams, and kept in contact 

with the latter by a spring, 41. 
176 In this bracket a standard, 42, has bearings, supporting a 
plate, 48, upon which a table, 44, holding the signatures to 
be stapled, loosely rests. 

The lower portion of this standard has a ratchet, 45, upon it, into 
which pawls 46, two or more in number, catch, preventing the plate 
and table from being raised by the pressure of a spring, 47, as it is 
lowered to give room for a fresh signature after the one to be oper- 
ated upon has been stapled. 

The table 44 is provided with lugs upon its under side, fitting 
into slots in the plate 43, which permit its longitudinal movement, 
and is guided by slotted standards 48, secured to a bar, 49, sup- 
ported upon arms 50, pivoted to the bracket 39, projections 51 from 
each end of the table 44 fitting into the slots of said standards. 

The standards 48 are connected at their top by a slotted bar, 52, 
to which a recessed cap, 53, is adjustably secured, said standards and 
bar being partially supported by arms 54, pivoted to the bracket 39. 

Secured to the bar 52 is an open frame, 55, to which a spring, 56, 
with clasp 57, is adjustably connected, the latter serving to hold one 
end of the binding tape or band to the cap 53, forming an adjusta- 
ble clamp for the same, which allows the binding tape or band to 
slip as the table 44 is lowered for each fresh signature. 

To the under side of the table 44 is adjustably secured a clamp, 58, 
between which and a spring, 59, the other end of the binding tape 
or band is held. 

As many clamps, consisting of the spring-clasp 56 57, cap 53, and 
clamps 58, are provided as there are head-blocks 1, unless the tape 
or band is very wide, when one will do, their function being to hold 
the binding tape or band neatly in front of the clinching devices, 
and between them and the back of the signatures. 

The bar 49 is controlled by a cam, 60 (see Fig. 4), which runs 
loosely upon the shaft 40, to which the bracket 39 is journaled. 

A friction-clamp, 61, secured to the bracket 39, and pressing upon 
the periphery of the cam 60, causes it to move with the bracket 39, 
if desired. 

On the cam 60 is a zigzag groove, 62, in which a roller on the end 
of the bar 49 fits. 

This cam is also provided with ratchet-teeth 63 upon its periph- 
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ery, into which a pawl, 64, pivoted to the frame of the machine, 
is made to engage, for the purpose and in the manner hereinafter 
described. 

The degree of pressure of the spring 47 materially affects the com- 
pactness of the stapling, and as different kinds of paper require more 
or less swell in the back of the book the pressure of the spring must 
be varied to correspond thereto. 

Instead of a spring a lever with removable or adjustable weights 
may be emploved. 

Clinching : 64 are clincher-stocks, secured adjustably, by clamps 
65 and set-screws 66, to the bracket 39, corresponding in number 
and position to the head-blocks 1. 

They are shown more clearly in detail views, Fig. 5. 

Each is provided with devices for first bending toward each other 
the protruding legs of the staple and then pressing them flat against 
the material through which the staples have been inserted. 

The clincher-stock is formed in front by a plate, provided with a 
slot, 67, countersunk at its ends, which plate acts as a support for 
the binding tapes or bands and signatures against the thrust of the 
staple, the legs of which, coming directly =— the countersinks, 
are guided by them with certainty into the slot. 

- are clincher-plates, of bell-crank form, pivoted at 69 to a slide, 
70. 

A stud, 71, is fixed to the clincher-stock, around which the 
clincher-plates turn as a common center; vet these plates are not 
attached to this stud, but are only held against it during their par- 
tial rotation, until a shoulder, 72, upon the slide comes in contact 
with them, when they move together. 

This shoulder 72 is not essential, as, when the clincher-plates 
come together and the slide moves forward, they would move with it. 

In moving the slide 70 forward the clincher-plates 68 are first 
swung around the stud 71 until their forward ends meet, which 
serve to bend the legs of the staple around toward each other, and 
nearly flat against the material being stapled. 

The continued forward motion of the slide 70 forces the clincher- 
plates forward bodily through the slot 67, and hard against the bent 
staple-legs, which operate to close them down firmly and flat against 
the binding tape or bands, or other material through which the 
staple has been inserted. i 

A slight groove, 73, is made in the outer ends of the clincher- 
plates 68, to prevent the legs of the staple from slipping off to one 
side while under pressure. ; 

The slide 70 is provided with a tenon, 74, which fits in a mortise, 
75, In a bar, 76, working in bearings on the bracket 39. 

This bar is operated by two levers, 77, bifurcated at their outer 
ends at 78, operated by the cams 79, which levers, when the bracket 
39 has been vibrated to present the signature to the head-blocks, 
engage with the ends of the bar 76, when the staple has been in- 
serted, these cams then moving it forward to operate the clinching- 
plates 68, and, after the clinching has been completed, move the 
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clinching-plates 68 back, and then release the bar 76, the bracket 39 
again assuming a position ready to receive another signature. 

As many clincher-stocks may be arranged side by side, and their 
clincher-plates all be operated by the same bar 76, as there are head- 

blocks 1, which can be adjusted to and from each other. 
177 If the table 44 remained stationary during the stapling 
operations the staples would all be inserted in a line, as shown 
in Fig. 8 at 80, and thus render that portion of the book bulky. 

To obviate this it becomes necessary sometimes to set the staples 
in several rows in the same tape or band, as shown in Fig. 8 at 81. 

To accomplish this the table 44 and tapes are shifted sidewise, 
between the stapling of each signature in the following ma nner, the 
tapes or bands being made wide enough to permit this: 

The paw] 64 is thrown into contact with the rachet-teeth 63 of the 
cam 60. 

As the bracket 39 is vibrated into position to permit the staple to 
be inserted, and as the cam 60 cannot move, being held by the pawl 
64, the friction-clamp 61 slides over the periphery of the cam 60, 
and the bar 49 is moved by the zigzag groove 62, and with it the 
standards 48 and table 44. 

_ As the bracket 39 is vibrated back into position to receive another 
signature the cam 60 is caused to move with it, through means of 
the friction-clamp 61, until the pawl 64 again engages with the 
ratchet-teeth 63 on cam 60, and the groove 62 in the cam having 
changed its direction, upon the next movement of the bracket 39 
the table is forced back again into its original position. 

Thus, upon the addition of each new signature the table is shifted 
sidewise. 

By increasing this sidewise motion one head-block, 1, and one 
clincher-stock could be employed to insert several staples automat- 
ically through one signature; but we prefer to duplicate the head- 
blocks and clincher-stocks, that method being most economical in 
the results obtained. 

In machines constructed as above described the staples are driven 
through the signature and binding tapes or bands without any pre- 
vious perforations for their legs, the latter making their own holes. 

If at any time it should be found desirable, by reason of the hard- 
ness of the material to be stapled, or for any other cause, that holes 
be made for the reception of the legs of the staple, we provide the 
plates 25 with short points 82, which also have the channels 26 on 
their inner sides, as shown in Fig. 6. 

Then, by aitering the faces of the cams 20, so that just before the 
clinchers operate to bend down the legs of the staple they are slightly 
withdrawn, the staple-driver 28, resting upon the crown of the sta- 
ple, pushes the signature partially off of said points, sufficiently out 
of the way to protect them from injury by the clinchers. 

Mode of operation: The table 44 is placed in its highest position, 
and that portion of the bracket 39 carrying the table 44 and clincher- 
stocks 64 is vibrated to its lowest position. 

A signature is then laid upon the table 44, partially opened, in 
which position it is held by the hand of the operator. 
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As the main shaft 19 revolves the cams 20 raise the bracket 39, 
the cams 24 vibrate the swinging mandrel 21, causing its bifurca- 
tions to pass through the slots in plate 7, and in front of the wire 
previously fed. The cams 17 then cause the bending-fork 8 and its 
prongs 9 10 to advance to sever the wire, and bend it from its ends 
toward the center, around the bifurcations of the mandrel 21, until 
the ends of the prongs 9 10 of said fork come in proximity to the 
ends of the plates 25, when the cams 24 cause the mandrel 21 to be 
vibrated, and its bifurcations to be removed from the recess in the 
head-block 1, out of the path of the staple-driver 28, which is then 
caused to advance by cams 32 forcing the staple which has just been 
formed from the channels in the inner faces of the prongs 9 10 of 
the bending-fork 8 into the channels 26 in the plates 25. 

While this operation is going on the bracket 39 has been raised 
so that the front of the head-block lies snugly in the fold of the sig- 
nature, pressing the latter and the binding tapes or bands against 
the front plate of the clincher-stock, having the slot 67. 

The staple-driver 28 has at this moment forced the staple, guided 
by the channels 26 of the plates 25, into and through the signature 
and binding tape or band, forcing its crown snugly against the fold 
the signature, and its legs guided by the countersinks into the 
slot 67. 

The driver 28 in this position rests stationary, while the cams 79, 
through the levers 77 and bar 76, force forward the slide 70, which 
causes the clinching-plates 68 to partially revolve around the stud 
71 until they meet, thus bending the legs of the staple toward each 
other, at which time the slide 70, with the said plates, still advanc- 
ing, forces the bent ends of the staple legs out of the slot 67, and 
snugly against the binding tape or band and signature. 

The cams 32 and connections then cause the driver 28 to be re- 
tracted ; the cams 17 and their connections then cause the bending- 
fork 8 and prongs 9 10 to be retracted ; the cams 20 and connections 
then cause the bracket 39 to be lowered; the operator allows the 
signature to be closed, when the machine Is ready to receive another 
signature, which is operated upon as before. 

As the bracket 39 is raised for the next operation the operator, 
holding the new signature open as before, the lower half coming in 
contact with the under surface of the head-block 1 and support 4, 
causes the table 44 to yield just the thickness of a signature, the 
pawls 46 and ratchet 45 preventing it from rising. 

When it is found desirable to place the staples in the sig- 

178 natures and binding tapes or bands in alternate rows, as 

shown at 81, Fig. 8, the pawl 64 is thrown into operation with 

the ratchet-teeth 63, and the table 44 is caused to be moved sidewise, 
backward, and forward in the manner before described. 

We do not confine ourselves to the exact construction or arrange- 
ment of the devices described, as many others might be adopted 
that would perform the same function without departing from our 
invention. 

Whai we claim as vew, and desire to secure by letters patent, is— 
1. Staple presenting and inserting devices,.constructed substan- 
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tially as specified, so as to enter the fold of a partially opened signa- 
ture, and present the staple within the same for insertion through 
the fold. | 

2. The combination of staple presenting and inserting devices, 
constructed so as to enter the fold of a partially-opened signature, 
and present the staple within the same for insertion through the 
fold, with a work-supporting table, which places the signature in 
position for the presentation and insertion of the staple, all substan- 
tially as specified. 

3. The combination of staple presenting and inserting devices, 
constructed so as to enter the fold of a partially-opened signature, 
and present the staple within the same for insertion through the 
fold, with a work-supporting table, which places the signature in 
position for the presentation and insertion of the staple and clinch- 
ing devices, all substantially as specified. 

4. A support for staple inserting devices, cut away so as to pre- 
sent the staple within the fold of a partially-opened signature, for 
insertion through the same, substantially as described. 

5. In combination with a bending-fork, grooved plates to receive 
the staple from the prongs of the fork, and guide and support it 
while being driven, all substantially as described. 

6. In combination with a bending fork to form the staple, grooved 
plates to receive the staple from said fork, and guide and support 
it while being driven, and a staple-driver, all substantially as de- 
scribed. 

7. The grooved plates for receiving the staple, and guiding and 
supporting it while being driven, provided with points to puncture 
the material, substantially as shown and described. 

8. The combination of the staple-driver with the grooved plates, 
provided with points to puncture the material for the reception of 
the staple, substantially as described. 

9. The clinchers having two motions, first rotating on a common 
center,to bend the staple-legs toward each other, and then moving 
forward in straight line to press the bent staple-legs close down 
upon the material through which they protrude, substantially as 
specified. 

10. The combination of the clincher-plates with the slide that 
operates them, substantially as specified. 

11. The combination of the clincher-plates 68, stud 71, and slide 
eg which said clincher-plates are pivoted, substantially as speci- 
fied. 

12. The combination of the bar 76 with the levers 77, arranged 
to engage only during the time the clincher-plates are to operate, 
and at all other times to be detached, substantially as specified. 

13. The combination of two slides, 70, with the bar 76, by which 
they are simultaneously operated, substantially as specified. 

14. The combination of two or more independent longitudinally- 
adjustable staple-inserting devices with an equal number of inde- 
pendent longitudinally-adjustable staple-clinching devices, operating 
to insert and clinch two or more staples simultaneously, substan- 


tially as specified. 
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15. The combination of staple inserting and clinching devices 
with a work-supporting table, constructed so as to retain the stapled 
signature thereon while the next signature is being stapled, all sub- 
stantially as specified. 

16. The combination of staple inserting and clinching devices 
with a table, 44, and devices to prevent the premature ascentof the 
table when the downward pressure upon it is removed, substantially 
as specified. 

_ 17. The combination of staple-inserting devices with clamps to 
hold the tapes or bands at the back of the signature, one 5 on 
being arranged above and another below the line of insertion of the 
staples, substantially as specified. 

18. The combination of the shifting-bar 49 and standards 48 with 
a swinging bracket, 39, substantially as specified. 

19. The combination of a shifting-bar, 49, standards 48, table 
44, and clamps 53 57 58 with the staple Inserting and clinching 
devices, Whereby the book and tapes are shifted sidewise, causing 
two or more rows of staples to be inserted into each tape, substan- 
tially as specified. | 

20. In combination with the shifting-bar 49 and standards 48, the 
cam 60, to automatically shift the bar and standards between each 
stapling operation, substantially as specified, 

21. The ombdimation of the am 60 With the paw! 64 and chomp 
OT, COMSTATOR QT APART BHDEENTR TY as NEC) fed 
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2k ‘he combmation ef bas ZY wath ene er more drivers, BW, 

shdes 30, and sprigs 34, substantially as spegitied. 
L779 25. ‘The combination of bar L4 with one er more bending- 
forks, 8, substantially as specitied. 

26. The mandrel 21, bifurcated, combined with the plate 7, 
through slots in which the bifurcations extend, substantially as 
specified. 

27. The combination of the shaft 22 with one or more mandrels, 
21, substantially as specified. 

In testimony whereof we have signed our names to this specifica- 
tion in the presence of two subscribing witnesses. | 
HENRY R. HEYL. 
| HUGO BREHMER. 
Witnesses : 

WM. C. STEVENSON. 
C. S. PATTERSON. 


(Here follows diagram marked p. 180.) 
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JAMES C. Smytu, of Lynn, assignor to George L. Ward, of Boston, 
and Orianna S. Smyth, of Lynn, Massachusetts. 


Improvement in Machines for Stitching Books with Staples. 


Specification ferming part of Letters Patent No. 187,189, dated Feb- 
ruary 6, 1877 ; application filed December 4, 1876. 


To all whom it may concern : 

Be it known that I, James C. Smyth, of Lynn, in the State of 
Massachusetts, have invented an improvement in machines for stitch- 
ing books with staples, of which the following is a specification : 

In letters patent No. 41180 granted January 5, 1864, to D. M. 
Smyth, a machine is described for sticking staples into blinds. 

The present invention is an improvement upon the same, and re- 
lates to a means whereby the sticking mechanism is adapted to forc- 
ing the staple into and through a pamphlet or book, and clinching 
the same to hold the leaves together. 

In the drawing, figure 1 isa vertical section of the staple-machine. 
Fig. 2 is a plan of the same, and Fig. 3 is an elevation partially in 
section. 

The staples are supplied by a shaking hopper, or otherwise, upon 
the inclined plate a, and slide down the same against the inclined 
fence 6, and along the same toward the staple-barc. There ts an 
opening at c’ in the plate a, leaving a narrow strip, a’, of the plate a, 
which is of such a width relatively to the staple that, if a staple pre- 
sents itself in the position of the staple 1, it slides along this strip a’ 
and falls over the bar ¢, and hangs thereon with the points down- 
ward ; but if a staple slides along down the gutter with the points 
against b, as at. 2, the bar portion of the staple overbalances the same, 
causing the staple to fall over the edge of a’, through the opening c’, 
into a receptacle ; and if a staple approaches and passes upon the 
strip a’, in the position shown at 3 or 4, the points are not supported, 
and it falls through the opening c’. By this construction, only those 
staples that are in a proper position to fall upon the inclined bar c 
are used, and the others are to be returned and scattered upon the 
plate a by hand or otherwise. 

The operator preferably supplies the staples by hand, from time 
to time, upon the plate a, so that there will be a sufficient number 
upon the staple-bar c for use in the machine. 

The staple-bar c is supported in an inclined position by the stand- 
ard d’ and head-block d, and in this head-block d is a channel of a 
corresponding sectional size to the staple, so that the staple can be 
moved vertically therein; and in this channel there is a plunger, 2, 
connected by the link h to the lever h'!, so that it can be moved up 
and down, and upon each downward movement said plunger 7 
presses upon the staple that is at the lowest end of the staple-bar c, 
and presses back the spring & and carries the staple down the chan- 
nel in the head-block, and drives it through the pamphlet or book 
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that is presented at the bottom of the head-block, as hereafter de- 
scribed. 

It is to be understood that, as the plunger 7 is drawn up above the 
staple-bar c, the spring & returns to its position against the end of 
the staple-bar and supports the lowest of the staples, as seen in Fig. 
4, so that the staples cannot run off the end of the incline, but are 
retained, so that only one ata time is taken away by the plunger. 

The lever h! is operated in any suitable manner. I prefer a treadle 
and rod. 

The die m, that supports the book or pamphlet through which the 
staple is driven, is made with a recessed face, as seen in Fig. 3, so 
that the ends of the staple are bent by sliding down the inclined 
surface. 

It is important that the book or pamphlet be pressed firmly 
against the under edge of the head-block, so that the staples will be 
guided in their channel while being driven. I therefore place the 
die m upon an arm that is pivoted at 6 and guided between the bed- 
blocks 7, and beneath this die m there is a wedge-plate, s, that is 
moved endwise by an arm, h?, from the lever h! that is linked to 
said plate s, so that the latter slides endwise as the lever h! is raised 
and depressed. 

As the lever h' is moved to operate the plunger 7 and drive the 
staple, the wedge-plate s is moved endwise to raise the die m and 
press the book or pamphlet firmly up against the lower edge of the 
head-block d, and hold the same while the plunger drives the staple, 
and the ends thereof are turned up against said die m; andin order 

to adapt the machine to different thickness of the books or 
182 pamphlet, the screw ¢ is provided, beneath the wedge-plate s, 
to raise or lower that and the die m. 

As the plunger rises the wedge-plate s is moved endwise, bringing 
the thinner part of said plate beneath the said die m, so that the 
latter may descend and sieve the pressure upon the book and allow 
of its removal and the insertion of another book in its place. - 

I claim as my invention— 

1. The inclined plate a, provided with the fence 4, opening c’, and 
strip a’, in combination with the staple-bar c, substantially as and 
for the purposes set forth, 

2. The combination of the sliding wedge-plate s and screw & with 
the die m and staple-driving mechanism, substantially as set forth. 

Signed by me this 3lst day of August, A, D. 1876. 
J.C. SMYTH, 


Witnesses: 
D. M. SMYTH. 
KF. J. BAXTER, 


(Here follows diagram marked p. 183.) 
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184 UnitTepD States PATENT OFFICE. 
Isaac W. HeysinGer, of Philadelphia, Pennsylvania. 
Device for Filing and Binding Papers. 


Specification forming part of Letters Patent No. 226,402, dated April 
13, 1880. Application filed January 29, 1880. 


To all whom it may concern: 


Be it known that I, Isaac W. Heysinger, of Philadelphia, county 
of Philadelphia, State of Pennsylvania, have invented a certain im- 
provement in devices for filing and binding papers, letters, &c., of 
which the following is a full, clear, and exact description, reference 
being had to the drawings accompanying and forming part of this 
specification. 

Referring to the drawings, the lettering of which in all the figures 
is Uniform, Figure 1 is a vertical longitudinal section of the whole 
device mounted upon a board. Fig. 2 is a front view of the staple- 
driver part proper. Fig. 3 is a rear view of the same; Fig. 4, a per- 
spective view of the spring of the clip part; Fig. 5, a like view of 
the base of the clip; Fig. 6, the vibrating clamping and guide arm 
of the same; Fig. 7, a plan of the base of the clip from above. 

The object of my invention is to produce a letter or paper filing 
device which shall hold a pile of loose sheets in position, the same 
gradually accumulating and being placed in position from time to 
time, as 1n an ordinary paper or letter clip; then, when a sufficient 
number are 1n place, to allow the whole to be firmly and perma- 
nently bound together without removing the same or using cords or 
other devices previously placed beneath the papers, the bound sheets 
then being removed and laid away and the apparatus being ready 
for a-new supply. 

The device consists of two portions—one the clip or base part, 
which, as shown in Fig. 1, may be attached, if desired, singly or in 
pairs, to a base-board, the other the staple-driver, the nose of which, 
being inserted into a slot prepared for the purpose, admits of the 
driving of a staple through the mass of papers and bending up the 
ends thereof upon a prepared block beneath, thus, as above said, 
firmly binding the whole together. 

The base part is shown in section in Fig. 1, and the different parts 
composing the same may be seen in Figs. 4, 5,6, and 7. It consists 
of a metallic base, Fig. 5, so cast or formed as to admit of the recep- 
tion of the clamping-arm, Fig. 6, from beneath, the pins N N upon 
opposite sides of said clamping-bar thus engaging in the sockets P 
P, Figs. 1 and 5, which act as journal-boxes, said clamping-bar being 
held up to its place by the flat spring E, Figs. 1 and 4, which is after- 
ward slipped into its seat in the manner shown in Fig. 1, the ends 
being supported by the shoulders K K, Figs. 1, 5, and 7, the center 
being free to sink beneath the heel O, Figs. 1 and 6, as the thumb- 
lever D is depressed. Of course a more expensive drilled mounting 
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may be used; but this form perfectly answers the purpose, and is 
very economical to manufacture, as the simple castings, if well made, 
go together without the touch of a file or other tool. 

The spring E, Figs. 1 and 4, is clipped from a sheet of light-tem- 
pered steel, and is a simple flat bar, the cost of which, beyond the 
price of the steel, is inconsiderable. The clamping-arm, Fig. 6, is 
also cast in the simplest and cheapest manner. It consists of a 
thumb-piece, D, clamp L, and heel O, the whole supported when in 
position by the pins N N. 

At its forward end, L, the clamp-bar is slotted, as shown in Figs. 
land 6. This slot is for the reception of the nose of the driver A, 
Figs. 1, 2, and 3, and is of such form as readily to admit the same 
without much lateral play, and yet not retain the same rigidly, but 
to allow ready insertion or removal of the said driver. I prefer 
making it somewhat funnel-shaped toward the top for this purpose. 
In front of this slot is the bifurcation M (which may be a slot or 
hole). The object of this is to embrace the sides of the pin F, Fig. 
1, and force the papers which may be placed in the clamping-jaws 
down upon the same, so that they may be held from slipping while 
uthers are placed upon them, until a sufficient quantity may have 
accumulated for binding. This pin may be attached to the base at 
I (see Figs. 5 and 7), or may, as in Fig. 1, be set into the base-board 
and pass up through the hole I, reserved for the same. It may also, 
for special purposes, be dispensed with sometimes. 

Beneath the slot L when in place, Fig. 1, is a raised part of the base 
J, Figs. 1, 5, and 7, forming a block, upon which the slotted portion 
L of the clamping-arm rests, and which, together with it, forms the 

jaws whereby the papers are firmly held together. In this 
185 elevated portion J is a depression,which I prefer to form in the 

casting by the use of what is technically known as a “ chill,” 
whereby an excessively hard surface is secured at this particular 
point without additional expense and without weakening the body 
of the casting, the part being raised above the general surface for 
this purpose. I also sometimes cut this depression by a milling- 
wheel, or by other means well known to mechanics, some accuracy 
being requisite to cause the tool to work properly when put together. 

The ears H_H, Figs. 1, 5, and 7, are designed to give the base 
steadiness, and also to form lugs for attaching the same to the base- 
board C. I usually employ two of these clips upon one base-board, 
attaching them about four inches apart, Fig. 1, the board extending 
sufficiently far beyond to form a support for the letters or papers, a 
hole being made in the upper portion of the board between the two 
clips, for suspending the same when so desired. 

The clamping-arms, Fig. 6, are so constructed that when the 
thumb-lever is depressed the heel O will pass sufficiently far beneath 
the bearing N to hold the slotted portion L raised from the base J 
until the end M is pressed upon, when it will close with a snap and 
drive the papers down upon the pin F, Fig. 1. In using two of these 
clips they are set open, and stand thus until the paper is laid in 
place, when they are successively closed; or the thumb-pieces D D 
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may be connected by a cross-bar, so that both are actuated simul- 
taneously. : 

The opening G, Figs. 1, 5, and 7, is for suspending the clip when 

using it singly without the base-board C. The staple-driver A, Figs. 
1, 2, and 3, is likewise formed as economically as possible to give 
accurate work, and is made with perfect accuracy of fit in the follow- 
ing manner: A properly-shaped blank is struck out of hard sheet 
metal in a die, the edges of the saine being then formed up, as shown 
in Fig. 2 at A° A*. This leaves an open groove, a‘ a‘, down the front, 
Fig. 2, and an enlargement in the upper middle portion of the said 
groove for the reception of the stop-motion of the sliding-bar a? a’. 
In this grooved case fits accurately the longitudinally-moving bar A®, 
which should be of tempered steel. This also is struck from the 
sheet, and corrugated or provided with a longitudinal stiffening-rib, 
as shown in Fig. 2 at A? A? A?, with a gradually-decreasing depth 
of corrugation until at its lower part it becomes a flat bar, as at A®*. 
This corrugated portion plays in the open groove of the outer case, 
and gives the greatest stiffness with the least weight of metal and 
cost of manufacture. 
_ Ata’ a’ are seen two raised points or stops upon the sliding bar 
A®, which engage against the top of the enlarged portion of the 
groove of the outer face, Fig. 2, and arrest the motion of the sliding 
bar, so as to prevent its escape from the said case A®. This open 
groove also allows the operator to see at a glance what length of 
staple, if any, may be contained in the staple-channel, the transverse 
portion of the staple extending across the same. 

As different lengths of staples are used to correspond with various 
thicknesses of material to be bound, it is important to use staples of 
suitable lengths to clinch properly. 

At Fig. 3 the sliding bar is shown automatically extended by 
means of a coiled spring; but I do not commonly use this, and only 
exhibit the same as a possible modification where it is desired to 
have the bar automatic in its action. ‘It is found in practice no dis- 
advantage to withdraw the bar mechanically, and that compactness 
is secured, the bar remaining closed up. 

In the original form of portable staple-driver, upon which this is 
an improvement (A. C. Betts, August 7, 1866), the bar 1s raised me- 
chanically, and has been found preferable to one working automati- 
cally. 

At A’ is seen the head, cast onto the bar, which may be of a some- 
what hard white metal, this portion receiving the stroke of the hand 
whereby the staple is driven through the pile of papers. 

Upon the back portion of the outer case, a®, Fig. 3, is a three-inch 
graduated rule, for the purpose of gaging the distance from the edge 
of the papers at which it is desired to drive the staple, and for other 
purposes. 

The method of using this device is briefly as follows: The papers, 
as shown in Fig. 1, are placed within the jaws of the clip. As soon 
a3 a sufficient number have been accumulated the nose of the staple- 
driver is placed in the slot L, a wire staple of suitable size and length 
having first been inserted in the open end of the grooved case A’, 
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Figs. 1, 2, and 3, as shown at A‘, where S represents the staple ready 
for insertion into the case, Figs. 2 and 8. 

When the nose of the staple-driver is placed in the slot L, being 
held perpendicularly, a blow is struck with the open hand upon the 
head A’, and the legs of the staple are driven through the mass of 
the papers. As the legs engage with the sides of the recessed sur- 
face J beneath, the points are turned over and clinched together 
upon the under side of the papers. The same process is repeated 
with the opposite clip, if two are used, and then, the thumb-levers 
being depressed, the papers are removed, and the apparatus is again 
ready for use. 

These staples are made in various lengths and sizes, commonly of 
tinned steel wire flattened by the rollers during the process of manu- 
facture into staples. 

What I claim as my invention, and desire to secure by letters 
patent, Is— 

1. A paper-filing clip, B D, having the recessed clinching-block J 
and guide-slot L, or its equivalent, substantially as and for the pur- 

pose herein described. 


186 2. A staple-driving device, A, having the flat tubular ex- 
ternal case, A?, longitudinally grooved at one side thereof, in 
combination with the driving-bar A?, provided with the stiffening- 
rib a? a? a?, arranged to occupy the said longitudinal groove, sub- 
stantially as described. | 


3. In combination with the detachable staple-driver A, the slotted 
clamping-arm D L, together with the base B, having the recessed 
block J, the whole constructed to operate substantially as and for 
the purpose herein set forth. 


4. In combination with the base B and spring E, the clamping- 
arm D L, having slot M and heel O, substantially as described. 


5. A means for filing and binding papers, consisting of a base- 
board, C, upon which are mounted one or more paper clips, B D, 
having clinching-blocks J and slots L, with or without the pins F, 
together with the staple-driver A, the whole constructed to operate 
substantially as herein shown and described. 


ISAAC W. HEYSINGER. 


Witnesses: 
C. H. HERSHEY. 
W. H. RICHARDS. 


(Here follows diagram marked p. 187.) 
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188 UNITED STATES PATENT OFFICE. 
Isaac W. Heysincer, of Philadelphia, Pennsylvania. 
Machine for Inserting and Clinching Staples. 


Specification forming part of Letters Patent No. 274,941, dated April 
3, 1883. Application filed March 15, 1882. (No model.)  Pat- 
ented in England April 14, 1880, No. 1535. 


To all whom it may concern : 

Be it known that I, Isaac W. Heysinger, of Philadelphia, in the 
county of Philadelphia and State of Pennsylvania, have invented 
certain new and useful improvements in machines for inserting and 
clinching metallic staples, of which the following is a full, clear, and 
exact description, reference being had to the drawings accompany- 
ing and forming part of this specification. 

This invention relates to a new and useful improvement in ma- 
chines for driving and clinching staples in papers, cloths, leather, 
wood, and other similar articles; and it consists in a modification 
of and improvement upon my staple-driving machine, patented to 
me April 13, 1880, under the title of “Improvement in devices for 
filing and binding papers,” the official number of said patent being 
226,402, allhough there are parts of the present invention which 
bear no reference to and are not dependent upon anything shown, 
described, or claimed in the foregoing letters patent No. 226,402. 

The improvements which form the subject of this present applica- 
tion are adapted to all forms of staple driving and clinching tools, 
either hand or power, and may be applied thereto, if desired. 

This invention and the mode of operation thereof are partly illus- 
trated in figures 1, 2, 8, 9,and 10 of my letters patent of Great Brit- 
ain, No. 1535, dated April 14, 1880, and granted to William Robert 
Lake, as trustee for me, the inventor thereof. 

In my invention, as exhibited in the drawings hereto annexed, the 
case which holds the driving-plunger, and into which the staple is 
inserted preparatory to being driven, is readily removable from and 
replaceable in the machine for the more convenient insertion of a 
staple in said case; and the driving mechanism is adapted to be 
used independently of the clinching-anvil for driving staples into 
wood-work when no clinching is desired, as in upholstering furni- 
ture, putting down carpets, &c.; and one of the improvements over 
the form shown in my previous letters patent of the United States, 
above described, consists in the construction and mutual arrange- 
ment of the detachable staple-driver and its case and clinching-anvil, 
whereby said case may be so placed as to drive a staple, either cross- 
wise or lengthwise of the base-plate of the machine, although other 
improvements are hereinafter shown and described as a part of my 
invention. : 

In the accompanying drawings, figure 1 is a longitudinal section 
vertically through the middle of the tool, the staple-driver being in 
position for driving a staple crosswise of the base-plate of the ma- 
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chine. Fig. 2 shows the flat front of the staple-driver, the same 
being in the proper position, when inserted in the machine, for 
driving a staple lengthwise of the base-plate. Fig. 2* is a cross-sec- 
tion of the lower part of the staple-driver, showing the driver and its 
4. case, the latter having the open groove for the projection of the loop 
of a suspension-ring staple, as hereinafter described. Fig. 3 showsa 
staple-driver provided with a laterally-projecting handle, adapted to 
be used with this machine. Fig. 4 shows the clinching portion of 
the base-plate or anvil, over and above which is the guide-arm, 
shown at Figs. 5, 6, and 7; and Figs. 8 and 9 show various positions 
in which staples and suspension-rings may be inserted and clinched 
by the use of this machine. 

It will be seen by reference to Fig. 1 that the clinching device 
consists of a base-plate, B, over which is a guide-arm, pivoted or 
otherwise attached to the base-plate, so as to vibrate thereupon, and 
preferably provided with a thumb-lever at the rear end thereof, by 
means of which the slotted guide-arm may be raised from the 
anvil K. 

In my previously-described letters patent of the United States No. 
226,402 I employed a spring in conjunction with a heel behind the 
pivoted bearing of the movable arm, so that when pressure was ap- 
plied to the thumb-lever of the guide-arm, which also acted as a 
spring paper-clamp, the heel would pass under the pivoted bearing, 
| and the guide-arm would be locked in an open position, from which 

it could be closed with a snap by pressure applied to the slotted end 

of the said guide-arm, and thus drive the papers down upon a pin 

~ provided therefor in the base part of the tool. In the present in- 

vention, however, I do not employ a pin or analogous device, and 

the guide-arm does not act as a spring paper-clamp, nor is it 

189 locked in an open position in the manner described in my 

previous letters patent aforesaid ; but the arin is made to vi- 

brate with reference to the clinching-anvil, and is adjustable, so as 

to adapt it to receive papers of varying bulk or thickness and guide 

the open end of the removable staple-driver accurately against the 
upper side of the same. 

It is obvious that instead of pivoting the guide-arm to the base- 
plate B, as shown in Fig. 1, it may be otherwise attached, provided 
it be arranged to have its slotted end freely open and close with 
reference to the anvil K; and in certain cases, also, the thumb-lever 
may be dispensed with, as is shown in Figs. 4, 5, 6, and 7. 
| B is the base-plate, over which is the slotted guide-arm D, the 
object of which is to guide the detachable case A* down over the 
clinching-grooves J J’ of the anvil K of the base-plate B. 

A’ is the case in which the driving-plunger A? moves. When 
desired, the plunger may be retracted ‘In its case by a spring, as 
shown at Fig. 2; but the spring is not essential, as the plunger A? 
may be readily retracted by the hand, which, after a little practice, 
is done without thought, and this construction gives greater com- 
pactness to the tool when boxed for the trade, and is also cheaper to 
make. 

In the face of the anvil K are shown two transverse clinching- 
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grooves, which cross each other, and have sloped or concaved ends. 
These cruciform grooves allow the driver, when guided by the collar 
or socket L L’, to bring the staple down over either one or the other, 
so as to clinch the legs of the same either crosswise or lengthwise, 
according to the position of the driver above. These grooves may 
be indifferently of any of the forms of clinching-grooves in common 
use, and they not only serve to bring the legs together, which would 
also be accomplished by a mere dish-shaped depression, and which 
has been used for such purposes, but also prevent lateral displace- 
ment, and bring them together upon the same line as that of the 
crown of the staple, whereby much better finished work can be done 
than when the grooves are dispensed with, the clinch also being 
stronger. 

The case A%, in its external form, is made of such shape as to pre- 
vent the involuntary rotation thereof in the collar, slot, or socket 
L L’ of the guiding-arm D, which collar is made large enough and 
of such internal form as will allow the case A® to be easily inserted 
and withdrawn, and it will be seen that the case may be so inserted 
as to drive and clinch a staple either crosswise or lengthwise of the 
base-plate, as may be desired. 

The staple-driver which I commonly use is that shown and de- 
scribed in my letters patent of the United States and Great Britain 
above referred to; but any of the forms of portable staple-driver in 
common use may be employed instead, provided it be made of such 
external form as to permit the insertion of the nose thereof in the 
collar, slot, or socket of the guide-arm, either crosswise or lengthwise 
of the base-plate, and at the same time prevent the involuntary rota- 
tion of the same therein. | 

To insert a staple in the case A, it is most convenient to remove 
said case from the collar, slot, or socket L L’. The staple is inserted 
with its legs pointing downward, its shoulders and legs fitting into 
the sides of the grooved case A*. The staple should be made to 
either fit accurately in the case A%, or else with its legs slightly 
diverging from each other, so that when inserted in said grooves the 
legs of the staples will have a slight elastic outward pressure against 
the sides of the grooves of the case A® to prevent the staple from 
failing out. The staple being thus inserted in the case A®, the arti- 
cle to be penetrated (if the staple is to be clinched) is placed upon 
theanvil. Said case is then inserted, either crosswise or lengthwise of 
the base-plate B, in the guiding collar, slot, or socket L L’, and said 
case, fitting somewhat loosely therein, will by its own weight drop 
down upon the article to be stapled. Then a single stroke with the 
hand upon the head A’ of the plunger will drive the staple-legs 
through the papers, card, or other fabric, and completely clinch them 
down upon the lower side of thesame. The detachable driver may 
be used separately when desired. 

The tool is also adapted to drive and clinch wire or other staples 
having a projecting loop or ring at one side of the crown of the 
staple. For this purpose I usually, when the loop is of considerable 
size, enlarge the rear portion of the collar, slot, or socket L L’, so as 
to enable the loop to pass readily through the guide-arm, and thus 
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project from the edge of a show-card or pamphlet laid beneath. It 
is manifest that an opening or enlargement upon the front side of 
the collar, slot, or socket L L’ would not accomplish the same pur- 
pose, as in that case the loop of the suspension-ring would lie down 
upon the body or face of the show-card, and would not project from 
the edge thereof, making the device worthless for this purpose. 
When the case of the driver is cylindrical in form it is advisable 
to have a projecting nipple or two or more vertical grooves to fit cor- 
responding grooves or a nipple upon the inner surface of the collar, 
slot, or socket L L’, so that the case A® may be inserted in the guid- 
ing-collar in the proper position and retained therein while the 
staple is being driven. It is manifest that said grooves should 
occupy such positions that when the nipple is in either the one or 
the other of the grooves adapted thereto the driving-blade of the 
plunger will coincide with one or the other, as may be desired, of 
the clinching-grooves in the face of the anvil. It is plain that other 
means for guiding said case in the collar, slot, or socket L L’, equiv- 
alent to those herein described, may be adopted without departing 
from the principles of my invention, and hence I do not strictly 
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‘ limit myself to said means above described. 

I am aware of the invention described and claimed in my 
} 190 letters patent of April 13, 1880, in which, in connection with 
‘ a detachable staple-driver, a clinching-base is employed, pro- 
| vided with a spring-clamping arm to compress the papers down 
S upon the clinching-anvil, or a pin provided for that purpose, and to 


stand open when the arm is raised by the passage of a heel upon 
“ the clamping-arm beneath the bearing thereof, as shown and de- 
scribed in said letters patent, and I do not herein claim such guide- 
arm when used as a paper-clamp actuated or operating as described 
and claimed in said letters patent, but disclaim the same as a part 

of this invention. 
I am also aware that clinching-anvils having crossed clinching- 
) grooves have been employed in connection with staple-drivers not 
: capable of being rotated upon their axes, in which four staple- 
grooves and a four-feathered plunger were employed, by means of 
which a four-pronged staple or two two-pronged staples could be in- 
serted and clinched upon transverse lines; but my present inven- 
tion does not relate to the construction or operation of such mech- 

é anism, nor do I make any claim thereto. 

Having now described my invention and the operation thereof, 

what I claim is— 
1. In a machine for inserting and clinching staples, the base-plate 
B, having the anvil K, provided with two transverse clinching- 
grooves, J J’, and over said anvil the guide-arm D, provided with 

‘ guiding-collar L L’, in combination with a detachable staple-driver 
having staple-case A? and plunger A?, the whole constructed to oper- 
ate substantially as and for the purpose described. 

2. In a machine for inserting and clinching staples, the combina- 
tion of a clinching-anvil provided with a clinching-recess which is 
adapted to receive a staple upon different transverse lines, and over 
it a guide-arm, together with a detachable staple-driver, which may 
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be guided to its place over said recess by said guide-arm, and in- 
seried so as to drive and clinch a staple either lengthwise or cross- 
wise of the clinching-base, substantially as described. 

3. In combination with the recessed base B, having over it the 
guide-arm D, provided with guiding-collar L L’, the rear portion of 
which is enlarged so as to allow the passage of the loop of a sus- 
pension-ring staple, a detachable staple-driver having an opening 
in one side of the case thereof, so as to allow a suspension-ring staple 
to be inserted in said case, the loop of the said staple projecting 
laterally from the said opening, the whole arranged to operate sub- 
stantially as and for the purpose described. 

4. In combination with a fixed anvil provided with a clinching- 
recess which is adapted to receive a staple when driven upon dif- 
ferent transverse Suen, and over it a guide-arm, a staple-driver 
which may be withdrawn and partly rotated upon its axis prepara- 
tory to driving a second staple, substantially as described. 

5. In combination with a_ base, b, having a recessed clinching- 
anvil, K, and over said anvil a vibrating guide-arm vertically ad- 
justable in relation to said anvil, and provided with a guideway for 
the reception of the open end of a detachable staple-driver, a thumb- 
lever which by being depressed will cause the elevation of said 
guide-arm, substantially as and for the purposes herein set forth. 

6. In a machine for driving staples, the combination of a recessed 
clinching-anvil and vibrating guide-arm, which may be raised or 
depressed with reference to said clinching-anvil to accommodate 
varying thicknesses of paper, and provided with a guiding-collar 
near the free end of said guide-arm, with a staple-driver having a 


vase, A’, driving-plunger A?, and hand-knob A’, the whole being - 


adapted to be withdrawn from the said guiding-collar for charging 
with a staple and reinserted therein for driving and clinching the 
same, substantially as herein shown and described. 

7. A staple-clinching device consisting of a base provided with a 
recessed clinching-anvil which is adapted to receive a staple upon 
different transverse lines, and projecting over said recess a vibrating 
guide-arm having near its free extremity a guideway for the recep- 
tion of the open end of a detachable staple-driver, the whole being 
adapted to drive and elinch staples upon different transverse lines, 
substantially as described. 

8. In a device for inserting and clinching metallic staples, the 
combination of a recessed clinching-anvil, a vibrating guide-arm 
provided with a thumb-lever at its rear end, and a staple-driver 
which is adapted to operate with said guide-arm against said clinch- 


ing-recess, substantially as described. 
ISAAC W. HEYSINGER. 
Witnesses : 


P. O. DONNELL. 
F. L. ROEPKE. 


(Here follow diagrams marked pp. 191 & 192.) 
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193 Unitep States PATENT OFFICE. 
GEORGE W. McGir1, of New York, N. Y. 
Improvement in Staple-Inserting Machines. 


Specification forming part of Letters Patent No. 220,934, dated Oc- 
tober 28, 1879; application filed June 20, 1879. 


To all whom it may concern : 

Be it known that I, George W. McGill, of the city and county of 
New York, in the State of New York, have invented certain new and 
useful improvements in the construction of the staple-inserting ma- 
chine patented to me by United States letters patent No. 212,316, 
dated February 18, 1879, of which improvements the following is a 
full description. — : 

The object of this invention is to effect the insertion and clinching 
of metallic staples in sheets of paper, pamplets, straw-board, leather, 
cloth, and similar materials by one continuous and instantaneous 
operation. 

The staple inserting and clinching mechanism is contained in a 
pair of jaws hinged together so that they may be opened, closed, and 
pressed together ; and connected with the upper jaw there is a sup- 
plemental jaw for holding and guiding the staples. 

In sheet 1, figure 13 is a perspective view of my device. Fig. 14 
is a side view of the same. Fig. 15 is a front end view of the same 
with its Jaws closed on several sheets of paper, in the act of stapling 
the same. Fig. 16 is a perspective view of the face of the front end 
of the upper jaw. Fig. 17 is a face view of the supplemental jaw in 
place upon the upper jaw, and Fig. 18 is a perspective view of said 
supplemental jaw detached. Figs. 19 and 20 show a modification 
of my device. | 

The front end of the jaw A has a broad face, having in each side 
or cheek vertical slots 5 5, to receive the supplemental Jaw, in the 
form of a saddle, H, which is inserted therein with its legs pointing 
downward, and held therein by the free end of the flat spring It’, 
the other end of which is secured to the arm of the Jaw A by the 
screw 6. The jaw A is furnished with vertical feathers d d in the 
slots 5 5, which enter corresponding vertical grooves d’ d’, formed 
in the inner sides of the legs of the saddle H. 

When the.jaws are connected by the pivot-pin 7 a staple is placed 
in the guiding-grooves d’ d’, with its legs or shanks pointing out- 
ward, the goods to be stapled placed between the jaws and under the 
ends of the saddle-legs, and the jaws brought together by pressure 
upon the handle A’, which movement forces the staple-legs out of 
the guiding-grooves d’ d’ through the articles being bound, and 
down on the clinching-blade e’ in the anvil F, in a manner similar 
to that described in my said patent No. 213,316. 

The central portion of the broad face of the jaw A projects beyond 
the rest of the jaw, so as to enter and force the stapled part of the 
articles being bound into the depression or chaunel f of the ctinch- 
17—8z 
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ing-anvil, in the same manner and for the same purpose as the foot 
of the plunger F in my aforesaid patent operates; and it is also pro- 
vided with a cross-groove, 4, similar to that in said plunger-foot, to 
cause the feet of its feathers d d to rest on the shoulders of the 
staple, for the purpose of causing the bottom of its feathers d d to 
rest upon the shoulders of the staple, to prevent the downward 
bowing of the staple-head. 

In the modification of my machine represented in Figs. 19 and 
20 of sheet No. 2, the inserting and clinching mechanism is pre- 
cisely the same as above described, the only difference being that in 
this modification the arm carrying the clinching-anvil is made in 
the form of a bed-plate, B’, adapted to be screwed to a table, and the 
arm A’ carrying the upper jaw, with its inserting and clinching 
mechanism, is pivoted toa pillar, F°, rising from the rear end of 
said arm or bed-plate B’, and said arm A’ has a handle, A, extend- 
ing beyond the inserting and clinching-jaws, by which it is vi- 
brated. 

What I claim as my invention in this application is— 

1. The combination of the anvil F, the vibrating jaw A, the sup- 
plemental jaw or saddle H, and spring E’, constructed, combined, 
and arranged substantially as described. 

2. The combination of the fixed anvil F, the vibrating jaw A, 
supplemental jaw or saddle H, and spring E’, all constructed, com- 
bined, and arranged to operate substantially as described. 

In testimony that I claim the foregoing as my invention I here- 
unto affix my signature in presence of two witnesses. 

GEORGE W. McGILL. 

Witnesses : 

HENRY SCOTT. 
W. R. NOE. 


(Here follows diagrams marked pp. 194, 195, & 196.) 
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Morton Toutmin, of Washington, District of Columbia. 
Paper-Fastening Machine. 


Specification forming part of Letters Patent No. 267,283, dated No- 
vember 7, 1882; application filed April 14, 1882. (No model.) 


To all whom it may concern : 

Be it known that I, Morton Toulmin, a citizen of the United 
States of America, residing at Washington, in the District of Co- 
lumbia, have invented certain new and useful improvements in 
paper-fastening machines ; and I do hereby declare the following to 
be a full, clear, and exact description of the invention, such as will 
enable others skilled in the art to which it appertains to make and 
us2 the sam», reference being had to the ac:ompanying drawings, 
and to letters or figures of reference marked thereon, which form a 
part of this specification. 
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My invention relates to improvements in paper-fastening devices, 
and it has for its object to provide a cheap and simple machine for 
the purpose of uniting or fastening papers together; and it consists 
of certain means whereby a quantity of the fastenings may be 
stored up ready for a continuous feed ; of means for automatically 
supplying them to a forcing or driving plunger ; of a forcing piston 
or plunger ; and, finally, of mechanism for clinching the fastenings 
after their passage though the paper or material being connected or 
united together, all of which will be hereinafter more fully pointed 
out and described. 

Those skilled in the art to which this invention has relation will 
readily understand the same, by reference to the annexed drawings, 
forming a part of this specification, on which like letters refer to 
corresponding parts, and in which— 

Figure 1 isa longitudinal vertical sectional view though my de- 
vice at or about the center thereof. Fig. 2 is a view partly in sec- 
tion and partly in plan elevation, the forward end or head of the 
oscillating arm being in horizontal section in a plane just above the 
staple-carriage and the latter in plan, the cover or top plate being 
removed ; Fig. 3, a plan view of the clinching-anvil and guiding- 
standard, the base-piece being broken off; Fig 4, a front elevation, 
the anvil being in vertical section; Fig. 5, a vertical cross-section 
through the oscillating arm, the feeding-carriage, and the cover or 
cap thereof; Fig. 6, a vertical longitudinal section through a por- 
tion of the head of the oscillating arm, feeding-carriage, and feed- 
wheel shaft; Fig. 7, a like view to that shown in Fig. 2, the machine 
being in plan and section ; Fig. 8, a vertical sectional view of a por- 
tion of the head of the oscillating arm and a modification of my 
clinching device, showing the staples partially inserted through the 
several layers of paper, and the guiding and turning pawls in posi- 
tion to bend or fold the projecting points of the staples or fasten- 
ings; Fig. 9, a similar view, the plunger in this instance being en- 
tirely down, and the operation or act of clinching the fastenings 
completed ; Fig. 10, a like view to Fig. 3, being a plan of the anvil 
and clinching-pawls, and the bed-piece broken off; and Fig. 1l,a 
perspective view of my improved device, showing the same com- 
plete and ready for operation. 

The letter H designates the base or bed-piece of my device, which 
is constructed of metal, preferably cast, and which is provided with 
an anvil, a, at one end thereof, a bifurcated guiding-standard, A’, for 
a purpose hereinafter named, and an extension near the other end. 
This extension is suitably pivoted, hinged, or otherwise flexibly con- 
nected, an oscillating arm, B, having a longitudinal groove or way, 
d, the object of which will presently appear, and which sustains a 
staple-feeding carriage, D’. This carriage consists of a rectangular 
or other conveniently-shaped frame, D’, having an opening, G, the 
inner walls of which are oppositely notched or vertically grooved, 
as shown at e’, into which grooves are adapted to fit the staples or 
fastenings used for securing the papers together. This feeding- 
casing laterally embraces the arm B, as shown in Fig. 5, and has a 
cross-bar, G’, at its rear end, which acts as a support, the said bar 
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resting upon the upper faces of the arm B. The forward end of 
this carriage is guided and supported by being passed through a 
suitable opening in the vertical extension of the arm B. One or 
both sides of the upper surface of this carriage are formed into or 
have attached to them racks or toothed portions e, which serve, in 
conjunction with suitable pinions or cogs engaging therewith, to 
give the carriage the proper forward travel for the purpose of feed- 
ing the staples to the forcing mechanism. The fastenings are sup- 
plied to the carriage by inserting them into the vertical grooves e’ 
above mentioned, the under sides of their body portions being sup- 
ported by contact with the upper face or top part of the arm B, as 
shown in Fig. 5. 
198 The letter D designates a top cover, made of metal or other 
suitable material, which fits snugly over the carriage, exclud- 
ing dust, &e., from being collected in the teeth of the racks e and 
hides them and the fastenings from view, the said lid or cover 
being retained in place by a button, f, or other suitable device at- 
tached:to the arm B. 

To the vertical extension of the arm B or other convenient part 
of said arm is journaled a cross-shaft, G, which is provided with 
pinions E E, adapted to gear or engage with the racks ¢ and impart 
to them a forward movement by virtue of the rotary motion thev 
receive through the medium of the recoil force of the spring E’ 
exerted upon the suid shaft G, to which one end is rigidly secured, 
the other or free end being fixed or connected to the arm B, at_r’. 

In some Instances [ may dispense with the racks and pimions and 
use only the cross-shaft (which would then be firmly held in its 
journals to prevent rotation), and the spiral spring, the latter being 
connected to and wound around the shaft in such manner that its 
contraction or recoil force would act to operate the carriage, the free 
end of the spring being distended and attached to the latter at any 
suitable point thereof. 

I may also, in some instances, dispense altogether with the spring 
and shaft, pinions and racks above alluded to, and employ a helical 
spring, as seen in Fig. 1 of the drawings, the same being located in 
a channel formed therefor, as well as for the purpose of reducing 
weight in the upper surface of the arm B, its respective ends having 
eonnection with the carriage and arm, respectively. 

The letter F’ indicates a vertical passage or aperture in the for- 
ward end of the arm B, within whose vertical plane is a clinching- 
groove, a’, formed in the upper surface of the anvil a. The lower 
terminus of this passage is provided with inclined staple-guides 0’, 
whose faces converge downwardly, and which are located one in 
each angle or corner of said passage, their lateral dimension being 
approximately equal to the thickness of the staple-points, or the 
distance between the ends of the body of the vistas and the verti- 
cal faces of the points thereof, the lateral space between the guides 
being always slightly more than the length of the staple-bodies, in 
order to permit the unobstructed descent of the latter through the 
passage F’ during the act of fastening a staple. 

The letter C indicates a plunger or piston, of metal or any suit- 
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able material, which snugly fits into said passage F’, and which is 
adapted to slide freely therein. The upper end of this plunger is 
provided with a knob or handle, F, for the purpose of forcing it 
down, and about it is placed a helical spring, C’, located between the 
knob and the head of the arm B, the function of which spring is to 
‘raise the plunger to its normal position. 

In the tigures of the drawings numbered 8 9 10, as above described, 
is shown a modification of my improved clinching mechanism. 
The letters A, B, C, and a therein shown designate respectively a 
portion of the base-piece of my machine, the oscillating arm, the 
vertical plunger, and the anvil. The letter H’ indicates a flat 
spring, secured to the base A, and extending forwardly over and 
above the anvil a, to which is attached or forming a part of which 
isadisk, H. This latter is slotted, as indicated in Fig. 10, to receive 
two pawls, I, pivoted therein. These pawls are grooved on their 
respective upper faces or edges to receive and prevent lateral dis- 
placement of the points of the staples during the act of clinching 
them. 

The operation of my invention will be readily understood from 
the following explanation thereof, when taken in connection with 
the above description. The staple-feeding carriage being loaded, as 
hereinbefore stated, the action of the spring E, through the medium 
of the pinions and racks, causes it to travel forward until one of the 
staples is suspended in the passage F’. The paper to be fastened 
together is then laid upon the anvil @ in proper position, when the 
oscillating arm B is let down upon it, the bifureated standard A’ 
serving to receive the said arm and guide and hold it in the desired 
position, and preventing it from any lateral displacement which 
might occur by reason of any looseness in the pivot-joint 6g. The 
hand is applied to the knob F, by which the plunger ¢ is forced 
down through the passage F, forcing before it the staple, supended 
as above mentioned. The points of the staple enter the flaring 
space between the guiding-lugs 6’, and are thus directed against the 
paper in a vertical or nearly verticai position (according to the po- 
sition of the arm B), through which they pass, and come in contact 
with the groove a’, whose inclined bottom throws them together, 
whence they are finally bent up tightly against the paper and thus 
complete the fastening. 

When I use my clinching modification shown in Figs. 8, 9, 10 
substantially the same operation as that above described takes place, 
with the exception that in the latter case the staples, instead of en- 
tering the grooves a’, enter the grooves in the pawls I, and are thus 
clinched, when the spring H is overcome by the mediate pressure 
of the plunger C, and disk H brought firmly down upon the anvil 
a, and the pawls I made to assume a horizontal position, as seen in 
Fig. 9. 

When the hand is removed from the knob the helical spring ele- 
vates the plunger above the horizontal plane of the staples, and 
the recoil of the spiral and its appurtenances advances another 
staple in the passage F’, ready for a second operation, and so on 
after each descent and operation of the plunger. 
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Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. In a paper-fastening machine, the combination of a bed- 

199 _ piece provided with a clinching-anvil with an oscillating arm 

flexibly connected thereto, having a traveling staple-carriage, 

constructed substantially as described and shown, and means for auto- 

matically operating the same, and mechanism for forcing the staples 

to and through the paper, substantially as described and herein set 
forth. 

2. In a paper-fastening machine, the combination of a bed-piece 
provided with a clinching-anvil and guiding-standard with an os- 
cillating arm flexibly connected thereto, having a staple-carriage 
adapted to slide thereon and to receive and hold separately a quan- 
tity of staples, means for automatically operating said carriage, and 
a staple-passage and forcing-plunger fitting therein, substantially as 
and for the purposes described. 

3. In a paper-fastening machine, the combination of a bed-piece 
provided with a clinching-anvil and a guiding-standard with an os- 
cillating arm flexibly connected thereto, having a staple-carriage 
adapted to slide thereon and to receive and hold a quantity of sta- 
ples, and provided with a rack or racks engaging pinions journaled 
to said arm, a spring for operating them, and a staple-passage and 
plunger, substantially as and for the purposes set forth. 

4. In a paper-fastening machine, the combination of a bed-piece 
provided with a clinching-anvil and guiding-standard with an os- 
cillating arm flexibly connected thereto, having a staple-passage, a 
forcing-plunger fitting therein, a pinion or pinions, and a spring 
for operating the same journaled thereto, and a traveling carriage 
adapted to slide thereon and to receive and hold separately a quan- 
tity of staples, and provided with a rack or racks engaging said pin- 
ions, substantially as and for the purpose described. 

do. In a paper-fastening machine, the staple-carriage, consisting of 
a frame having suitably-spaced grooves or notches for holding the 
staples separately, whereby a quantity may be fed into the machine 
at a time and each staple delivered to the clinching mechanism with- 
out affecting the others, substantially as herein specified. 

In testimony whereof I affix my signature in presence of two wit- 


nesses. 
MORTON TOULMIN. 


Witnesses : 
J. J. McCARTHY. 
EDWIN L. YEWELL. 


(Here follow diagrams marked pp. 200, 201, 202, 203.) 
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UNITED States PATENT OFFICE. 
GEORGE W. McG, of New York, N. Y. 
Improvement in Devices for Inserting Metallic Staples in Papers, &e. 


Specification forming part of Letters Patent No. 212,316, dated Feb- 
ruary 18, 1879; application filed January 9, 1879. 


To all whom it may concern: 

Be it known that I, George W. McGill, of the city and county of 
New York, in the State of New York, have invented a new and 
useful device for inserting metallic staples in papers, &c., for the 
purposes of binding, of which the following is a description : 

The principal object of my invention is to effect the insertion and 
clinching of a staple in sheets of paper, pamphlets, or other articles 
to be bound, by one continuous and instantaneous operation or 
movement of the device. 

My invention in the present instance is arranged as a hand-press ; 
and consists of a bed-plate, furnished at its front end with a clinch- 
ing-anvil, and at its rear with a pillar, in which is pivoted one end 
of a lever-arm, the other end of which is provided with the mech- 
anism for inserting the staple in the articles to be bound, and which, 
in connection with the anvil, clinches the staple in said articles. 

In the accompanying four sheets of drawing, figure 1 represents a 
side elevation of the device in perspective, consisting of a bed-plate, 
A, anvil a, clinching-anvil blade E’, lever-pillar LB, lever C, case D, 
plunger IF, spiral spring G, and screw-gage J. Fig. 2 is a longi- 
tudinal section of the device; and Fig. 1’ is a front view of the lower 
part of case D. Fig. 3 is a plan view of the bed-plate, clinching- 
anvil plate, and lever-pillar. Fig. 4 is a bottom view of the case D, 
with the plunger F inserted. Fig. 5 is a bottom view and vertical 
section of the face of the plunger I, enlarged. Fig. 6 is a cross-see- 
tion of the anvil a, with its clinching-blade EF’ inserted, and also a 
side view in perspective of the clinching-blade; and Fig. 10 is a 
perspective view of this anvil complete. Figs. 7, 8, 9, 11, 12,and 18 
show the clinching-anvil plate EE. constructed in a manner that the 
one and same blow which inserts the staple in the object being 
bound will clinch its penetrating-points on the other side of the 
same. Figs. 14, 16, 17, and 18 represent different forms of staples, 
which the device is adapted to insert; and Fig. 15 represents a 
staple as applied by the device, binding together the several sheets 
of paper. Fig.19 representsa side elevation of the case D, modified, 
for a purpose hereinafter described ; and Figs. 20, 21, and 22 repre- 
sent modifications in those parts of the device correspondingly let- 
tered in the other figures. Figs. 23 and 24 represent two different 

es of stapling pamphlets. Fig. 25 represents a four-legged 
e adapted to be used in my device, modified as hereinafter de- 
2d; and Fig. 26 represents the said staple with its shanks 
ied. Tig. 27 is a top view of the anvil and blade E’, showing 
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a reversal of its mortising or grooving. Fig. 28 is a cross-section of 
the same; with a staple entering its grooves; and Fig. 29 represents 
a staple applied in binding, having its shanks clinched by being 
spread apart by this reversed grooving of the face of the clinching- 
blade E’. Figs. 30, 31, 32, 33, and 34 represent a further modifica- 
tion in the construction of those parts of the device correspondingly 
lettered in the other figures. 

My invention consists of a metal bed-plate, A, provided at one 
end with an anvil, a, and at the other onl with the mortised pillar 
B, connected together by a gage, consisting of a screw-bar, J, upon 
which a thumb-serew nut, J, revolves, intended and adapted to regu- 
late, in binding, the line or point of stapling. In the mortised pillar 
Bis pivoted one end of a lever-arm, C, arranged to swing up and 
down therein, the other end of which is provided with the vertical 
ease D, in which is arranged the staple-driving mechanism. The 
anvil eas provided with a steel Pane + ht ky’, having its sur- 
face mortised or grooved, to clinch the staple-legs after the same have 
been driven through the articles being bound, or equivalently ar- 
ranged without the plate E, as hereinafter described. The rear or 
hinging end of lever C is provided with the shoulders 1 and 8, to 
rest against corresponding shoulders 2 and 4 in the pillar B, to pre- 
vent it from being’ thrown too far back or dropped too far forward 
or down, which latter check is only required where the anvil or 
pillar is made adjustable, as will be explained hereinafter. 

The staple-inserting mechanism consists of the case D, plunger F, 
and spiral spring G, which are constructed and put together as fol- 

lows: The case D is provided with a cylindrical chamber, H, 
205 running vertically through its center, and divided into the 

sections 5, 6, and 7 by different degrees of diameter, its lower 
section, 7, being furnished with the staple-groove d@ d, cut vertically 
in its rf a sides. ‘The plunger F, which is intended to be moved 
up and down in the chamber H, consists of a cylindrical metal rod, 
having at its base an enlargement or foot, 8, which latter is provided 
on opposite sides with the feathers gg. The me ed end of the 
plunger is provided with a cap, FE’, secured thereto by the screw-con- 
nection. ‘The cap F’ being removed, the capping end of the plunger 
is run up through the chamber H, its foot oceupyving the _ yor 
tion of section Tand the feathers ¢ g in the grooves dd. The spiral 
spring G is placed over the upper end of the plunger, and its lower 
portion, surrounding the same, passed down into section 5 of the 
chamber H. The cap FY is serewed onto the plunger, which locks 
both it and the spring G in the case D, as shown in the drawings. 
The first coil of the upper end of the spring G enters an annular 
groove in the under surface of the cap F’, for its better security. 
The oftice of the spring G is to hold the plunger up in the chamber 
H, as shown in the drawings, and to bring it back to that position 
so soon as pressure Is removed from its cap. The plunger F is ofa 
length that, in connection with its spring G, on being pressed upon 
the bottom of its foot 8, will clear or pass down a little below the 
bottom of the case D. The bottom of the case D rests upon the face 
of the anvil-plate E. The bottom part of the case D, as shown in 
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Figs. 1, 2, 4, and 30, is beveled transversely, to leave open the base 
of the chamber H, and to assist the eye of the operator in inserting 
the staple at the required point or line. 

The device is operated as follows: The lever C is raised until its 
shoulder 1 rests on shoulder 2 of the pillar B, which brings it on a 
slant back of the pillar B, turning upward and exposing to the 
operator the grooved base of the chamber H. A metallic staple of 
suitable size is inserted in the grooves dd in the foot of the case D, 
with its shanks pointing outward. The articles to be bound are laid 
upon the face of the anvil-plate E, and the case C dropped upon 
them, its weight holding them upon the anvil without preventing 
their being moved to any point desired under the case without the 
latter again being raised, The cap of the plunger being new struck 
or pressed upon, its feathered foot 8 is forced down upon the head of 
the staple, driving the shanks of the latter down out of the guiding 
and supporting grooves or staple-seats dd through the articles placed 
upon the anvil, The points of the staple-shanks, after passing 
through the goods, are bent in toward each other, and alineieed up 
against the under side of such articles by being further driven by the 
plunger into the mortises or grooves of the anvil-plate E, which ac- 
complish this end by being shaped as follows: The face of the 
anvil-plate E is chamfered out to form a shallow channel or sunken 
chamber, e, with a flat bottom and flaring sides, as shown in Figs. 
7,8, 9,11, 12, and 18, which are drawn on a large scale to better 
illustrate their formation. The flaring channel or ditch e com- 
mences at its top with a diameter slightly wider than the staple-seat 
or chamber d din the case D, and with the position of which it cor- 
responds, and flares sufficient to make the diameter of its flat bottom 
less than the diameter of the case-chamber H proper, as showu in 
the drawings. 

The bottom of the channel ¢ is crossed by the transverse groove A, 
which is made slightly wider than the grooves dd of the staple-seat, 
and with the position of which it corresponds, and of a depth to corre- 
spond to the thickness of the metal in the staple used. This cross- 
groove A extends into the flaring sides of the channel or diteh ¢ and 
has its ends curved sharply downward from the upward portion of 
said Hare, as shown in the drawings. The points of the shanks of 
the staple, on being driven through the objects being bound, strike 
the flaring sides of the channel ¢ above the ecross-groove A, as shown 
in Fig. 8, where s represents the staple, and, continuing down inte 
said cross-groove &, are bent Inward by itsquickly-curved ends, and 
guided on the same line toward each other by the grooves proper ; 
and the papers or other articles being bound, being foreed down in 
the channel e by the face of the plunger, further clinch and bend 
the lower part of the shanks of the staple until they lie flat against 
the under surface of such goods, with their points turned into the 
same. 

The curved or chamfered ends of the cross-groove h, where the 
latter is sunk in the face of the anvil proper, and independently of 
the channel e, will be found somewhat too shallow to properly bend 
and clinch the staple-shanks up flat against the under surfaces of 
18—S2 | 
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the articles being bound. The office of the channel e is to admit 
the portion of the goods clasped by the staple being forved down 
into said channel, and thereby assist in the clinching of the staple- 
shanks, as hereinbefore described. The channel or chamber e may 
be made round or cup-shaped, as shown in Fig. 9, wherein a plan or 
face view and a cross-section of the anvil-plate is shown; or the face 
of the plate may be chamfered out to form a channel or diteh with 
flaring sides, as shown in I"igs. 7 and 8, Fig. 7 being a plan or face 
view, and Fig. 8 a cross-section, showing the position of the staple- 
shank when entering its flaring channel and cross-groove, as before 
described ; or the anvil-plate may be given this form in the manner 
shown in Figs. 11, 12, and 13, wherein Fig. 11 represents a perspec- 
tive view of the anvil-plate channelled and grooved in a manner 
equivalent to the other figures, Fig. 12 being a top or face view, and 
Fig. 13 a cross-section. The ends of the cross-groove h of the anvil- 

plate are represented in the drawings flaring outward as well as 
206 upward. The object of their outward flare is to overcome any 

slight displacement of the staple-shanks in passing through 
the articles being found. 

The cheapest and consequently the preferable way of constructing 
this form of anvil-plate is shown in Figs. 1, 2, 3, and 6, wherein the 
upper surface of the anvil a is chamfered or ditched from front to 
back, as before described, and provided with a transverse slot, in 
which is inserted a blade, E’. This blade is ditched deeper than the 
face of the anvil, so that on being inserted in its transverse slot they 
jointly form the cross-groove h, for the reception and clinching of 
the points of the staple, as before described. 

In a press having both its anvil and lever-piilar stationary, as 
shown in Figs. 1 and 2, the face of the anvil ought to occupy a line 
sufficiently low to cause the case D, when it rests upon it, to point 
out a little obliquely therefrom, leaving to the thickness of the ob- 
ject bound to bring it to a vertical position, or a position slightly 
oblique in an opposite direction, which arrangement facilitates the 
proper working of the device and the insertion of staples in articles 
of considerable thickness. 

The face of the plunger F is provided with the cross-groove or 
grooves O, extending across it on a line with and partially into the 
face of its feathers, its office heing to assist in holding the staple in 
firm position while being inserted in the articles being bound, and 
throw the pressure of the plunger principally upon the shoulders of 
the staple-shanks. 

The feathers gg may be cast or wrought on the foot of the plunger 
F; or the base of the plunger may be provided with a cross-slot, 
hiving a steel plate inserted therein, with its ends projecting beyond 
the sides of the plunger, as feathers therefor, asshown in Fig.5. The 
enlargement of the base of the plunger (foot 8), and the consequent 
enlargement of the diameter of the lower portion of the case-chamber 
H (section 7), may be omitted, as the shoulders of the feathers g 9 
will serve the same purpose, which is to properly limit the upward 
movement of the plunger in the case-chamber H; and the case- 
chamber and plunger may be made of a form other than cylindrical 
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without interfering with the proper working of the device, so long 
as the shape of one corresponds to and fits the other. 

It is manifest that this machine is adapted to insert and clinch 
staples of the various forms represented in Figs. 14, 16, 17, and 18, 
upon which staples, however, no claim is made. 

A staple provided with almost any shape or struck-up form of 
head may be inserted with this device by mortising out the face of 
the plunger F, so that the bottom of its feathers will always rest on 
the top of the shanks or shoulders of the staple. 

The staples herein shown and described form no part of my present 
Invention. 

The open slot D’ in the face of case D, Fig. 1’, gives room for an 
enlarged or extended head of the staple. 

Figs. 19, 20, 21, and 22 represent a modification in parts of the 
device to enable it to receive and insert a staple on lines crossing 
each other at right angles, and adapt it to bind pamphlets, sheet- 
music, and other papers, in manner as shown in Figs. 23 and 24, 
Fig. 23 representing a pamphlet bound by having the staple passed 
through the inner margin of its folded leaves and clinched thereon, 
and Fig. 24 represents a pamphlet bound by having the staple passed 
through the center or fold of its sheets and longitudinal therewith, 
its clinching points occupying the inside of the fold. 

To accomplish this latter mode of binding, the entire foot of the 
case Dis made cylindrical in form, as shown in Fig. 19, and not 
beveled to open the base of the chamber H, as shown in the other 
figures ; and the section 7 of said chamber H is provided with an 
extra pair of staple-grooves, d’ d’, for the reception of a staple on a 
line longitudinal with the press, as shown in Fig. 20, which is a 
bottom view of the case D, having its chamber H so grooved, and a 
similar view of the plunger F inserted therein and correspondingly 
feathered, as is separately shown in Fig. 21, 9g’ g’ being its extra 
feathers. 

The face of the anvil-plate E is provided with a corresponding 
extra groove, h’, as shown in Fig. 22. 

A two-pronged staple being placed in the grooves d’ d’ in manner 
similar to that heretofore described, the pamphlet to be bound, as. 
shown in Fig. 24,is placed on the anvil with its center fold over the 
groove h’, the staple-case lowered, and the staple inserted and clinched 
in the fold of the pamphlet bya blow upon the plunger-cap, as herein- 
before described. 

This latter mode of stapling is especially adapted to news and 
illustrated papers, sheet-music, copy-books, &c., where it is desirable 
to have the leaves open to their full extent. 

The vertical chamfers 7 7 ¢ 7, Figs. 19 and 20, on the outside of the 
foot of the case D, are intended for ornamentation and to assist the 
eye of the operator in getting the articles to be stapled in proper line 
under the staple. . 

Four-pronged staples, such as shown in Figs. 25 and 26, may be 
inserted with a press thus modified, and the press may be similarly 
modified to receive and insert staples of any number of prongs. 
Fig. 28 represents a face view of the anvil-blade E’ with its chan- 
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neling or grooving reversed, so as to spread the staple-legs from each 
other instead of bending them in, as shown and described in the 
other figures, Fig. 27 being a longitudinal section of the same, taken 
on its line x 2, and showing a staple, 8, entering the grooves, while 
Fig. 29 represents several sheets ot paper bound with a staple so ap- 
plied. 
The advantage of this mode of clinching consists in its ad- 
207 mitting the use of staples with long or short shanks in bind- 
ing articles of the same bulk or thickness. 

Figs. 30, 31, 32,33, and 34 represent a modification in parts of the 
device, by means of which the lever-pillar B, or the anvil-plate E, 
or both, are made adjustable, to admit of their being raised or low- 
ered, according to the thickness or bulk of the object through which 
the staple-shanks are being driven, causing the shanks to pass 
through such object in a direct vertical line, which greatly facilitates 
their insertion and the after-clinching of their ends or points on the 
anvil-plate. In a press having a short-lever arm, this construction 
will be found of advantage in binding objects of considerable volume 
or thickness. 

The adjustable anvil shown in Fig. 30 is constructed as follows: 
In the anvila is formed the vertical cylindrical chamber a’, running 
down through it and the bed-plate A (represented in dotted lines in 
the drawings), and having its interior surface screw-threaded to re- 
ceive the screw-base 10 of the anvil-plate E, which is inserted therein. 
The anvil-plate is raised and lowered, as desired, by turning it in 
opposite directions. It is set with the cross-grooves of its clinching- 
face under and corresponding with the staple-seat d d of the case D, 
and is secured in such position by the set-screw nut 11. 

Fig. 31 represents the face of the anvil-plate, with its clinching- 
grooves crossing each otherin manner similar to that shown in Fig. 
22, the object of such arrangement in the present instance being to 
bring one of its cross-grooves on a line under the staple-seat d d of 
the case D with every quarter-revolution of the anvil-plate. 

In Fig. 32 the anvil is represented constructed somewhat on the 
principle of a screw or monkey wrench, and possesses the advantage 
of having a fixed up-and-down movement, which obviates the ne- 
cessity, on each change In the height of the anvil-plate, of setting 
its face-grooves to correspond to the staple-seat in the ease D. In 
this instance the anvil proper consists of the upright 12, connecting 
the upper and lower jaws, 18 and 14.) These jaws are pierced by a 
square hole or socket, through which passes the base 10 of the anvil- 
plate E, which in this instance is made square, with threaded cor- 
hers to receive the set-screw nut 11, set between the jaws, and by 
means of which the ‘plate is raised, lowered, and set in position, In 
a similar manner, and as an equivalent to the adjustable anvil, and 
to secure similar results, the pillar B of the device may be made ad- 
justable, as is shown in Fig. 33, wherein the pillar is made in two 
pieces, its upper section, in which the lever C is pivoted, being pro- 
vided with an extension, 15, similar to the base 10 of the anvil-plate 
described in Fig. 32, and its lower section constructed in a manner 
similar to the anvil proper in said figure, and operated therein by a 
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corresponding set-screw nut, 11; or the pillar may be constructed as 
shown in Fig. 34, wherein the base-extension 15 of its upper section 
is made without the screw-edges described in the last figure, and is 
inserted in a square socket or chamber running vertically through 
the high or inner portion of the lower section of the pillar, and is 
moved up and down therein by the screw-bolt 16. The headed or 
lower end of the bolt is fixed in the lower or outer portion of the 
lower section of the pillar, so as to admit of its being revolved therein, 
but not removed therefrom. The other end of the bolt enters a 
screw-cham ber, 17, in the upper or adjustable section of the pillar, 
as shown in the figure by dotted lines. Revolving the screw-bolt in 
one direction will raise the upper or adjustable section of the pillar, 
and a reverse movement will lower it. 

What I claim as my invention is— 

1. The vibrating lever C, case D, chamber H, with grooves d d, 
plunger F, with feathers g g, and spring G, in combination with the 
anvil a, having on its face a sunken channel, e, and transverse groove 
h, all constructed and arranged to operate substantially as described. 

2. In combination with the vibrating lever C, case D, carrying 
the staple-inserting mechanism described, and the anvil @ and gage 
Jj, all substantially as and for the purpose described. 

3. In a staple-inserting machine constructed to operate substan- 
. tially as herein described, the staple-guiding grooves d d, opening 
vertically into the opposite sides of a wide chamber, H, to adapt the 
machine to receive and insert a metallic staple, having its head or 
body portion wider than its shanks, substantially as described. — 

4. In a staple-inserting machine constructed to operate substan- 
tially as described, an open slot, D’, in the face of the case D, to 
adapt it to receive and insert a suspending staple, having an ex- 
tended or looped head, as herein set forth. 

5. In combination with the case D and plunger F, with mechanism, 
substantially as described, for receiving and inserting a staple, an 
anvil, a, having in its face a sunken channel or concavity, e, with a 
shailow flat transverse groove, h, having its ends curved upward 
into the flaring sides of said channel or concavity, so that a single 
blow upon the plunger will insert and completely clinch the shanks 
of the staple, as herein set forth. 

6. Ina staple-inserting machine constructed to operate substan- 
tially as herein described, the face of the anvil a, so sunken or con- 
uved as to adapt it to receive below its top surface the foot of the 
plunger F and that portion of the article being bound, to assist in 
the clinching of the staple-legs, substantially as herein set forth and 
described. 

7. Ina staple-inserting machine constructed to operate substan- 
tially as herein set forth, a plunger, F, with four feathers fitting into 
four guiding-grooves, as shown, in combination with an anvil having 

across its concave face two grooves, h’ hk’, as shown, for the 
208 purpose of inserting and clinching a two-pronged staple on 
transverse lines or a four-pronged staple, substantially as de- 
scribed, 
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S. In a staple-inserting machine constructed to operate substan- 
tially as described, the case D, adapted to receive and hold a staple, 
and containing mechanism for inserting and clinching the same, 
as described, mounted on the end of a vibrating lever, adapted to be 
raised to and stand ina suitable position for placing the staple 
therein, substantially as shown and described. 

9. Ina staple-inserting machine constructed to operate substan- 
tially as described, the plunger F, having the lower portion of its 
opposite sides provided with the feathers g g, to fit and move in the 
vertical grooves h h, formed in the opposite sides of the chamber H, 
and its face morti$ed or grooved in a manner to throw the pressure 
of the plunger principally upon the shoulders of the staple being 
operated upon, substantially as shown and described. 

In testimony whereof I have signed my name to this specification 
in the presence of the subscribing witnesses. 

GEORGE W. McGILL. 

W itnessess : 

HENRY SCOTT. 
FRANK S. SCRIMGEOUR. 


(Here follow diagrams marked pp. 209, 210.) 
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Specification forming part of Letters Patent No. 200,774, dated Feb- 
ruary 26, 1878; application filed November 26, 1877. 


To all whom it may concern : 

Be it known that I, Daniel M. Somers, of the city, county, and 
State of New York, have invented an improvement in machines 
for inserting and clinching metallic staples, of which the following 
is a specification : 

This invention relates to that class of machines which are adapted 
to insert metallic staples through one or more thicknesses or sheets 
of paper, cloth, and similar material, and fasten the same by clinch- 
ing their protruding legs down onto the face of the material. 

The invention consists in a machine so constructed that one con- 
tinuous operation of its devices inserts the staple through the ma- 
terial and clinches its legs down upon the face thereof, the partic- 
ulars of which are too fully hereinafter set forth to need prelimi- 
nary description. 

In the drawings illustrating this invention, figure 1 is a plan 
view of the machine; Fig. 2, a longitudinal section ; Fig. 3,a rear 
elevation taken on the line a b of Fig. 2; Fig. 4, a plan view of the 
rest-block ; Fig. 5, a section thereof taken on a line at right angles 
to that upon which the section, Fig. 2,is made. Fig. 6 shows a 
staple and a suspension-ring, and Fig. 7 a guide-plate, by the aid of 
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which said suspension-ring may be attached by means of a staple 
Fig. 8 represents a modification of the machine. Fig. 9 shows a 
plan view of the staple-guiding block, and Fig. 10 a section of the 
staple-guiding block and the rest-block. Figs. 11, 12, and 13 show 
the staple-clinching mechanism adapted to another form of staple- 
setting machine. 

The machine, as illustrated in sheet 1, is constructed as follows: 
A metal base-plate, 20, supports at one end, in a circular socket pro- 
vided therein, a clinching-head, 21, and at the opposite end has up- 
wardly-projecting iugs 22 23, between which a swinging arm, 26, is 
hung upon a pivot, 2. This swinging arm 26, which may gravitate 
or be upheld by a spring, as 32, supports at its forward end a staple- 
geuiding block, 24, and a hollow standard, 25, in which a plunger, 3, 
and the plunger-stock 27. slide. This plunger-stock is surmounted 
by a cap, 28, and, together with the plunger, is held in a raised 
position in the standard 25 by means of a spiral spring, 29, which, 
bearing on the under side of the cap 28, is coiled about said stand- 
ard and seated upon a shoulder, 30, formed thereon. 

The clhinching-head 21 is formed with a circular body, which fits 
into the circular socket in the base-plate 20 in such a manner as to 
be capable of reciprocating therein, and it is prevented from turn- 
ing horizontally by meansof a guide-pmn, 34, entering a slot in its side. 
This clinching-head is cored out at its under side to receive a spiral 
spring, 9, upon which it is seated, and it is held from vertical displace- 
ment bya chaste 16, which has a shouldered head, the flange 
of which rests upon the bottom of a recess, 6, formed in the upper end 
of said head 21. The shank of the anvil 16 passes through the 
clinching-head 21, and is riveted in the base-plate. Two inclined 
slots, 7 8, opening into the recess 6, are cut into the face of this 
clinching-head, and their position and extent are such that they 
are aligned with and correspond in length tothe slot 1 in the staple- 
guiding block 24. Their inclination is such that at their innermost 
ends their bottoms will preferably be nearly even with the upper 
face of the anvil 16, as is best observed in Fig. 5, and their inclina- 
tion may form a straight or curved line, the latter being preferable, 
as their office is to bend the legs of a staple forced into them by the 
plunger 3 inwardly toward each other, so that they may be readily 
clinched down upon the material through which they protrude, as 
will presently more fully appear. 

The plunger-stock 27 and the plunger 3, which is rigidly fixed to 
said stock, may, when the resistance of the spring 29 is overcome by 
pressure applied to its cap 28, slide in the standard 25, the plunger 
3 moving in the guiding-slot 1, with which the staple-guiding block 
24 is pierced, being prevented from protruding beyond the face of 
said guiding-block by the shoulder 33 of the plunger-stock 27; which 
seats itself upon the upper surface 10 of said block. 

The swinging arm 26 is shaped in its cross-section so as to pro- 

vide a flat top and slightly angular sides, as in Fig. 3, thus 
212 forming a support adapted to receive and sustain a series of 
siaples placed upon it, as in Figs. 2 and 3. These staples are 
held in place upon the arm 26 by means of a plate, 18, fixed by : 
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pivot, 35, so as to oscillate over said arm 26, being moved to one 
side when the staples are being placed in position and with its front 
end entering a recess cut into the standard 25 when holding said 
staples in place. (See Fig. 2.) This plate extends nearly up to the 
plunger 38, and, with the arm 26, forms a guideway which will per- 
fectly direct the staples into the slot 1 in the guiding-block 24, pas- 
sage-ways 11 12, Fig. 3, being cut into the rear sides of said block 
to admit the staples through it into said slot 1. 

In order that the staples may be moved forward automatically a 
feeding-slide, 36, fitting over the arm 26 and moving under the plate 
18, is provided. ‘This slide is attached to one end of a spring, 37, 
whose opposite end is fastened to the rear of the block 24, by the 
resilient, power of which spring the said slide constantly presses the 
staples forward against the front face of the slot 1, thus always hold- 
ing one staple in said slot and consequently directly beneath the 
plunger 3 when the same is in its uppermost position, as in Fig. 2. 

To operate this machine the sheets of paper or other material de- 
signed to receive the staple and be fastened together by it are placed 
in position upon the clinching-head 21, in the space between it and 
the staple-guiding block 24. The hand of the operator, pressing 
upon the cap 28, causes the swinging arm 26 to descend, thereby 
reciprocating the guiding-block 24 and causing it to clamp the ma- 
terial to be stapled between its face and that of the clinching-head 
21; and when the guiding-block 24 is thus seated a continued press- 
ure upon the eap 28 will cause the plunger 3 to descend and carry 
before it, through the slot 1, the single staple which the feeding- 
slide 86 has forced into and holds suspended beneath it in said slot 


1, As the plunger 3 bears upon the entire surface of the crown of 


the staple and the staple-legs rest against the end walls of the slot 1 
it is snugly confined on three sides and is thus so rigidly supported 
that as its legs are forced against the sheets of material they will 
enter and pass through the same, and as they protrude beyond the 
lower surface of the material they will enter the slots 7 8 in the 
clinching-head 21 and be turned or bent at angles toward each 
other. As the end of the plunger 3 when in its lowermost. position 
is flush, or nearly so, with the under face of the guiding-block 24, it 
follows that at that time the crown of the staple must be pressed 
down snugly upon the upper surface of the material through which 
it has been forced and also that the protruding portions of its legs 
will have been bent toward each other as far as may be required by 
their length; and, as at this time the shoulder 33 of the plunger- 
stock is seated upon the upper surface 10 of the guiding-block 24, it 
also follows that any pressure then exerted upon the plunger-stock will 
be transmitted through the guiding-block 24 and the material upon 
it rests to the clinching-head 21, and if this pressure be sufficient 
to overcome the power of the spring 9 said clinching-head will be 
depressed or reciprocated vertically. Such a movement of the rest- 
block, taking place while the clinching-anvil 16 remains stationary, 
causes the bent ends of the staple-legs which rest upon or over by 
this anvil to be further bent and thus clinched down flat upon the 
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under surface of the material, while the plunger 3 remains seated 
upon the crown of the staple. 

These operations are all caused by one continuous pressing move- 
ment applied to the cap 28, and when released the parts will all 
move upward together into the positions shown in Fig. 2, the 
stapled material being thus left free to be removed. The feeding- 
slide will also move forward and feed a new staple into the slot 1 
under the plunger 3, so soon as it clears said slot, and the machine 
is ready to repeat the operation. 

This machine is provided with means for attaching suspension- 
rings, such as that marked 38 in Fig. 6, which, though made of 
sheet metal in the common form—that is, with a ring, 49, and an 
attaching-shank, 48—has the ends of the latter perforated by holes 
17 to receive the legs of the staple 51. To do this expeditiously a 
cuide-plate, 39, having a recess, 40, in its face, into which the sus- 
pension-ring snugly fits, is adapted to be temporarily attached to the 
face of the clinging-head 21, as in Fig. 2, the means of its secure- 
ment being pins 18, which enter holes, Fig. 5, therein. It is appar- 
ent that, when this guide-plate is adjusted in place, a suspension- 
ring, provided with the holes 17 and placed in the recess 40, will be 
attached to any material rested upon it, by means of a staple in- 
serted and clinched by the mechanisms just described. 

The mechanism for clinching the staple-legs may be of the con- 
struction shown in Fig. 10, wherein the clinching-head 21 is pro- 
vided with a staple-leg-bending slot, as before, but which slot, in 
this instance, is provided at each end with pivoted clinchers 41 42, 
Whose free ends rest upon the clinching-anvil 16. The upper faces 
of these clinchers are grooved, preferably to a depth equal to the 
thickness of the staple-legs, as is seen in the detached views of Fig. 10. 

The clinching-head 21 1s upheld, as before, by a spring, 9, which 
is here shown as applied outside of the anvil, and it has a pin, 19, 
limiting its upward movement. | 

In this modification the staple-guiding block 24, at the end of two 
swinging arms, 26, is shown as hinged to a standard, 50, and resting 
by gravity upon the clinching-head 21, as it may in the form of the 
machine shown in Fig. 2; and it is provided with an inclined front 
edge, as at 15, which may be extended as a finger-piece, 43. The 

object of this inclined edge, which may also be given to the 
213 ~—clinching-head 21, is to facilitate the entrance of the material, 

the edges of which thus readily enter between the guide-block 
24 and clinching-head 21; or, by means of the said finger-piece, the 
guide-block 24 may be conveniently raised to facilitate the entrance 
of the work. 

The stock 27, carrying the plunger 3, plays in heads 44, in which 
it is spring-seated, while the other parts of this modification corre- 
sponding to those in the main machine are marked with like refer- 
ence characters. 

To operate the machine thus modified, a staple is entered into the 
guiding-slot 1 with its legs downward, the ends and sides of said 
slot being rounded to facilitate its introduction. (See Figs. 9 and 
10.) This having been done, and the material to be stapled placed 
19—Ss2 
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between the block 24 and the clinching-head 21, as before, the 
plunger 3 is pressed down until it has entered the slot 1, engaged 
and carried the staple before it, forced the same through the mate- 
rial, and bent its legs inwardly by means of the inclined surfaces of 
the clinchers 41 42. This done, the shoulder 33 on the clincher- 
stock will have been seated upon the upper face 10 of the guiding- 
block 24,so that any further movement of it will, as before ex- 
plained, cause the clinching-head 21 to descend. Now, as this 
clinching-head descends the stationary anvil 16 will cause the 
clinchers 41 42 to swing upon their pivots and press or bend the 
staple-legs snugly down onto the material, which may then be 
drawn out of the machine. 

When the parts resume the position, Fig. 8, which takes place as 
soon as the pressure is removed from the cap 28, the operation may 
be repeated. 

The clinching-head 21 might be made stationary, and the anvil 
16 reciprocate within the same by means of an arrangement of 
levers operated at the proper time by the plunger 27; and in some 
instances the clinching mechanism may consist of a clinching-head, 
as 21, made stationary, and provided with a bending-slot, having 
its ends so inclined as to operate to turn the staple-legs down flat 
upon the material. 

Either of the clinching mechanisms shown in Figs. 2 or 10 may 
be applied to an instrument which sets the staple with its legs up- 
permost—as, for instance, that forming the subject-matter of patent 
No. 195,603, which requires one movement to insert the staple and 
bend its legs, and a second movement to clinch them. In that in- 
strument a clinching-head, as 45, Figs. 10, 11, 12, is provided with 
a bending-recess, the ends 7 8 of which are inclined, which driving- 
head bends the legs of a staple supported on an anvil, 46, inwardly, 
as they are pressed into its hending-recess, by bringing said head 
45 down onto the anvil 46. This done, the work is moved forward, 
so as to carry the staple in it out of alignment with the bending- 
recess and over the smooth surface of a block, 64; and a second 
movement of the driving-head is made to press the staple-legs down 
onto the material. 

In order to avoid the necessity for a second blow to clinch the 
bent staple-legs, the said clinching-head 45 is provided with my im- 
proved clinching mechanism—that is, the clinching-anvil 16 which 
slides therein may, when the clinching-head 45 is pressed down 
onto the material, be reciprocated to bear upon the bent staple-legs 
in the recess 7 8, and clinch the same snugly down upon the mate- 
rial before the parts clamping the same are disturbed with relation 
to each other or to the material operated upon. This clinching- 
anvil may be sustained against moving, with respect to the head 45, 
while the inserting operation is being performed, by means of a 
spring, 9, as in the structure, Figs. 1 to 10, or by a right-angular 
slot, 4, in which a stop-pin, 5, plays. In the latter form a swinging 
turn of the anvil at the end of the downward stroke of the clinching- 
head 45 permits its reciprocating movement. : 
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When this form of the device is applied to the machine shown in 
Figs. 2, 8, a mechanical movement operated by the plunger 3 may 
throw off the stop-pin 5. | 

By my improvement, the movement necessary to insert the staple, 
bend its legs inwardly, and clinch them down upon the material, is 
practically a continuous or single one, which mode of operation is 
highly important and advantageous, as it does not admit of the 
staple getting out of place or canting before it is completely fastened 
or clinched into the material; and when the staples it sets are used 
as paper-fasteners, or for other similar purposes, this machine will 
be found desirable, for the reason that it so inserts the staples that 
their crowns are on the face side of the material. 

The suspension-ring illustrated and described is not claimed 
herein; but 

What is claimed is— ; 

1. In a machine for setting staples, the combination, with a staple- 
Inserting plunger, of a clinching-head, provided with a bending- 
slot, having inclined ends, and a clinching-anvil, the said clinching- 
head and anvil being constructed to reciprocate, with respect to each 
other, substantially as described. 

2. The staple-clinching mechanism consisting of a reciprocating 
clinching-head, as 21, and a stationary anvil, as 16, having the 
clinchers 41 42, substantially as described. 

3. The combination of the plunger 3, reciprocating staple-guiding 
block 24, and the clinching-head 21, having a bending slot, with 
inclined ends, substantially as described. 

4. The combination, with the reciprocating staple-guiding block 
24, and the plunger 3 operating through the same, of the clinching- 
head 21 and clinching-anvil 16, substantially as described. 

5. The combination with the swinging arm 26 and staple- 
214. guiding block 24, of the feeding-slide 36 and passage-ways 
11 12, substantially as described. 

6. In a machine for setting staples, the combination of a recipro- 
cating plunger, as 3, and a reciprocating staple-guiding block, as 24, 
with a staple-clinching mechanism, whereby the latter mechanism 
is automatically operated by said plunger, substantially as described. 

7. The combination of the guide-plate 39, having a recess, 40, 
with the clinching-head 21 and staple inserting and clinching- 
mechanisms, substantially as described. 

In testimony whereof I have signed my name to this specification 


in the presence of two subscribing witnesses. 
DANIEL M. SOMERS. 


Witnesses: 
H. T. MUNSON. 
M. b. PHILIPP. 
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RESPONDENT’S Exuipit No. 22. J. S. Palmer Patent. 
215 UNITED SraTEs PATENT OFFICE. 
JoHn S. Parmer, of Providence, Rhode Island. 
Letters Patent No. 90382, dated May 25, 1869. 
Improvement in Devices for Setting Button-Hooks. 


The schedule referred to in these Letters Patent and making part 
of the same. 


To all whem it may concern: 

Be it known that I, John S. Palmer, of Providence, in the county 
of Providence and State of Rhode Island, have invented a new and 
useful improved tool for setting button-hooks; and I do hereby de- 
clare that the following specification, taken in connection with the 
drawings making a part of the same, is a full, clear, and exact de- 
scription thereof. 

Figure 1 is a side view. 

Figure 2 is a face view of one of the jaws, showing the special im- 
provement. 

Figure 3 is a sectional view. | 

The tool herein described is to be employed in setting button- 
hooks, used as a substitute for evelets, to hold shoe-lacings. 

It consists of a pair of jaws, A A’, pivoted at a, and worked by the 
lever-handles C C. 

One of the Jaws is fitted to grasp the button-hook while it is being 
inserted, and the other carries the die-block, for bending and clinch- 
ing its holding-prongs. 

Into the face of one of the jaws A, a plate, B, is let in, and so 
arranged that it can be slid lengthwise, for a limited distance. 

The end of this jaw is cut out, so as to leave it forked, and the 
sliding plate covers the space which otherwise would exist. 

The range of motion of the plate B is determined by the length 
of the slot 4 cut through it, and by the screw-pin c, which stands in 
the slot, and enters the metal of the jaw beneath. 

A thin plate, d, is placed over the sliding plate B, which former 
is adjustable, and serves as a gauge for the button-hook, and also as 
a means for increasing the friction upon the sliding plate, if the lat- 
ter is too easily moved. 

An aperture, ¢, is cut through the sliding plate B, of sufficient size 
to admit easily of the passage of the head of the button-hook, and 
the thickness of the plate is such, that when a button-hook is in- 
serted in the aperture e, the plate will comfortably fill the space be- 
tween the head and the base of the prongs formed by the bend f in 
its neck, Fig. 4. 

To employ the tool for the purpose designed, the plate B is pulled 
forward, as in Fig. 2. The button-hook is inserted from the under 
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side of the jaw, and hung upon the front edge of the aperture e, as 
seen in black at Fig. 3. The plate is then to be pushed inward 
until the button-hook brings up against the gauge-plate d, Figs. 1 
and 3. The jaws are now brought together, the leather, or other 
material to which the hook is to be attached, being held over its 
points, as in Fig. 1. 

The effect of bringing the jaws together is to cause the prongs of 
the button-hook, which are projecting upward, to prick through the 
material so held over them, and enter a conical cavity, g, in the 
fixed die-block h, located upon the other jaw A’, whereby the said 
prongs are bent inward. 

The jaws are then allowed to open, and the material is pulled for- 
ward, which has the effect to slide outward the plate B, as in Fig. 2. 
The jaws are now brought again together, and the prongs of the 
hook, in consequence of its change in position, will bring up against 
the anvil-face of the block A, as indicated in red line, Fig. 3, and be 
clinched down, as in Fig. 4, a. 

What I claim as my invention, and desire to secure by letters 
patent, iIs— 

1. In combination with the jaws A A’, and fixed die-bluck h, the 
sliding plate B, for holding the button-hook, substantially as de- 
scribed. 

2. The combination of the sliding plate B with the jaw A and the 
gauge-plate d, substantially as described. 

JOHN 8S. PALMER. 


Witnesses: 
CHARLES W. GREENE. 
ORVILLE PECKHAM. 


(Here follow diagrams marked pp. 216, 217.) 
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WitiraM J. Brown, Jr., of Philadelphia, Pennsylvania. 


Improvement in Devices for Inserting and Clinching Metallic Staples. 


Specification forming part of Letters Patent No. 218,227, dated 
August 5, 1879; application filed May 1, 1879. 


To all whom it may concern: 

Be it known that I, William J. Brown, Jr., of Philadelphia, in the 
county of Philadelphia and State of Pennsylvania, have invented an 
improved device for inserting and clinching metallic staples, of which 
the following is a specification, reference being had to the accompa- 
nving drawings, forming a part thereof. 

This invention relates to an improved hand device of easy and 
cheap construction adapted for inserting and clinching metallic 
staples in documents and other articles requiring to be fastened 
together. 


150 JAMES P. CRAWFORD Vs. 


Within a cylinder open at both ends is inserted a vertically- 
slotted tube, the upper end of which is arranged to fit snugly the 
lower portion of the cylinder within which it works. The lower 
portion of the tube is of taper or flat shape. At the top of this 
tube is a slotted disk for supporting a spiral spring arranged within 
the head of the outer cylinder. To the top of the cylinder is secured 
a cap or knob, to whose under side is secured a hammer-blade 
adapted to work vertically within the slotted tube and project down- 
ward and outward on the downward pressure of the knob. The 
metallic staple previously placed within the slot in the tapering por- 
rtion of the tube is, by the above movement, driven out of the tube 
and into the material to be fastened. 

In the drawings, figure 1 represents a side elevation ef the de- 
vice and an end view of the slotted tube. Fig. 2 represents a verti- 
cal section of the device in the act of inserting a staple in the mate- 
rial to be fastened. Fig. 3 represents the spring-supporting disk. 

A represents the cylinder or handle, which is open at both ends 
to permit of the ready arrangement and working therein of the vari- 
ous parts. The upper end of this cylinder is preferably screw- 
threaded on its interior to receive a screw-threaded cap or knob, K ; 
but this cap may be secured by other desired means. 

B is a vertically-slotted tube arranged to snugly fit within the 
lower portion of the cylinder, its upper portion being cylindrical and 
snugly fitting the cylinder A, within which it freely slides, and is 
supported by the impact of the sides of the tube against the sides of 
the cylinder, the lower portion of the tube being flat or tapered to 
allow of the staples being readily inserted in the slot, and also to 
facilitate the insertion of said staples in a straight position within 
the articles to be fastened. 

C is a hammer-blade or pusher, the upper end of which is attached 
to the lower portion of the knob K, its lower portion sliding verti- 
cally within the slotted tube B. 

E represents a disk, which is carried by the upper end of the tube 
B, and serves to guide and stiffen the hammer-blade, and also acts 
as a support for the spiral spring S, arranged within the upper end 
of the cylinder. This disk E is slotted to permit of the hammer- 
blade passing through it. 

ddrepresent shoulders formed on the hammer-blade C, to im- 
pinge on projecting corners formed on the inner surface of the tube 
to keep said blade within its prescribed limits. 

P represents the sheets of paper or other material to be fastened 
together, and W represents a block or pad on which the material 
is laid. This block may be slotted to receive the projecting legs of 
the staple, or it may be of some soft or yielding material, as may be 
found most desirable. 

In the operation of this device a metallic staple is placed within 
the slot in the lower portion of the tube B, points down. The tube 
is then held over the portion of the material P to be fastened. The 
staple may then be driven out, either by a simple hand-pressure 
upon the knob K or by violently forcing the lower end of the tube 
B against the material to be fastened. The hammer-blade C will, by 
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either of. these operations, push the staple out and through the ma- 
terial. The springs S will then rebound and draw the hammer-blade 
C back within the cylinder A, when the projecting points of the 
staple may be pressed down flat against the material by direct press- 
ure thereon of the side of the tube, or of any other part of the de- 
vice, or they may be flattened in any other desired or convenient 
manner. 
Having thus described my invention, what I claim, and desire to 
secure by letters patent, is— 
219 1. The combination of the tube or handle A, spiral spring 
S, slotted disk E, sliding inner tube, B, and hammer-blade 


-C, having shoulders d d, substantially as and for the purpose set 


forth. 

2. The vertically-slotted tube B, of cylindrical form at its upper 
portion, to adapt it to fit and slide within the cylinder A, and flat or 
tapering at its lower portion to secure the ready insertion of the 
staple within the slot and its straight insertion in the material to be 
fastened, substantially as specified. 

3. The hammer-blade C, having shoulders d d, adapted, on the — 
upward movement of said blade by the action of the spiral spring 
S, to impinge on the projecting corners of the inner surface of the 
tube B, as and for the purpose set forth. : 

4. The disk E,slotted to receive the hammer-blade C,and arranged 
on the top of the tube B, to serve as a guide and stiffener to said 
blade and a support for the spiral spring, substantially as set forth. 

In testimony that I claim the above as my invention I hereunto 
set my hand this 26th day of April, A. D. 1879. 

WILLIAM J. BROWN, Jr. 

Witnesses: 

C. W.SYKES. 
G. W. FOGEL. 


(Here follows diagram marked p. 220.) 
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WiLtraAM J. Brown, JR., of Philadelphia, Pennsylvania, assignor to 
Annie J. Brown, of same place. 


Device for Inserting and Clinching Metallic Staples. 


Specification forming part of Letters Patent No. 260,365, dated July 
4, 1882. Application filed January 28, 1881. (No model.) 


To all whom it may concern: 

Be it known that I, William J. Brown, Jr., of Philadelphia, in the 
county of Philadelphia and State of Pennsylvania, have invented 
certain new and useful improvements in devices for inserting and 
clinching metallic staples, of which the following is a specification. 

The object of my invention is to provide a suitable means for in- 
serting and clinching the points of metallic staples when used to 
bind books, papers, &c., and when driven by a detachable staple- 
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driver, or with one which may sometimes be used separately from 
any other device for the simple insertion of staples without clinch- 
ing; and it consists of a clinching-anvil provided with a suitable 
guide arm containing a guideway to direct the end or mouth of a 
staple-driver to a proper position, so that when a staple is driven 
thereby the points will be directed toward the inclined surfaces of 
the clinching-anvil and be turned inward toward each other upon 
the under side of the work, as will be better understood by reference 
to the drawings accompanying this specification, in which— 

Figure 1 is a side view of the base and guide, with sheets upon 
the former and the staple-driver above them, — Fig. 2 is a front view, 
partly in section, showing the driver and clincher or anvil in the 
xet of securing the sheets together, Fig. 3 is a plan view of the 
anvil, Pig. 4isa plan view of the guide and ainline or anvil, 

By reference to Pigs. T and 2 it will be seen that the stand or base 
8 is provided with a raised anvil, 4 at its front end, and in the top 
wee of this anvil is a recess or depression, 6’) which ts shallow or 
dish-shaped, as shown, The Inchned sides 2 2 of this depression, 
coming mm contact with the protruding potnts ef a staple as tt ts 
pushed down upon thea, operate to tun sid points inward toward 
earch other, as Indicated In Mig. 2. 

To the rear end of the base B is attached a metal blade or arm, 
A, which projects horizontally forward over the clinching cavity &’ 
of the anvil, This arm A is provided at its forward end with a 
guideway, @ @, for receiving and guiding the mouth of a staple- 
driving punch directly over the clinching-cavity, ‘These guideways 
a@a@may be formed in various ways. In Fig. 4 a circular oritice is 
formed in the end of the guide-arm A, in which the staple-driver 
may stand in various positions, as indicated by the dotted lines in 
said figure, and in which any two opposite points within the circle 
may form the guideways a a, 

It is now obvious that if papers to be bound or other material to 
be fastened be placed upon the anvil, over the clinching-cavity 8’, 
as at C, Figs. 1 and 2, and the mouth of a detached staple-driver be 
introduced within the guideways @ a, so that its open end is resting 
ou the work C, and if'a staple be driven from it downward through 
the work, the ends of the staple will, upon protruding through the 
under side of the work, impinge on the slanting sides 2 2 of the 
clinching-cavity, and be thereby directed Inward toward each other, 
and thus become clinched, in the manner as shown in Fig. 2. 

Having thus described my invention, what I Gaim as new therein 
is— | 

As an improvement In devices for inserting and clinching metal- 
lic staples with detachable staple-drivers, a base provided with a 
clinching-cavity, combined with an arm extended over said cavity 
and having above the latter a guideway for receiving and guiding 
the mouth of the staple-driver to position over the clinching-cavity. 

In testimony whereof I affix my signature in presence of two wit- 
nesses. WILLIAM J. BROWN, Jr. 

Witnesses : 

STANISLAUS REMAK, 
ADOLPH EICHHOLZ. 
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222 Complainant’s Proof in Rebuttal. 


In the Circuit Court of the United States in and for the Eastern 
District of Pennsylvania. In Equity. April Sess., 1883. 


Isaac W. HrYSINGER ef al. 
rs. No. 40. 
James P. CRAWFORD. 


Proofs in rebuttal taken on behalf of the complainant before Francis 
S. Brown, examiner, at the offices of Heetor T. Fenton, Esq., re- 
spondent’s solicitor, No. 905 Walnut street, Philadelphia, pursuant 
to notice, 

Wrpxespay, Octoder 3, 1883. 
Present: Joshua Pusey, Esq. solicitor for complainant; H, T 
Penton, sq, solicitor for respondent, 


Isanc W. Hrvsisarn, a witness called in rebutial on behalf of 
the complainant, having been previously sworn and examined by 
Mr. Pusry, says: 


QT. As the main object of the questions which I shall proceed 
to ask you will be to aid the court In arriving at a conclusion In 
this cause through the assistance of a clear explanation of the 
223 = construction and operation shown and described in the sev- 
eral letters patent put in evidence by the defendant, and at 
the same time a comparative analysis thereof with the invention 
described in the Heyl reissue No. 9803, I desire you to first state 
the nature and extent of your knowledge and experience, first gen- 
erally, and then specially, with reference to the class of machines 
under consideration, so that the court may be enabled to Judge as 
to your qualifications as an expert witness in this cause. 
A. 1. I have been engaged in mechanical pursuits for many years. 
I have invented and patented a large number of tools and machines, 
and for the past eight or ten vears have conducted all my own cases 
through the Patent Office, including interferences and appeals, and 
usually with success. I have in this way and from general knowl- 
edge and practice elsewhere become reasonably well acquainted 
with differences and equivalences in construction and adaptation of 
mechanism and parts thereof. I have for the past six years been 
engaged as the directing person for the most part of a manufactur 
ing concern engaged in bringing out new articles and specialues of 
various kinds, and have acquired considerable practical knowledge 
in designing, inventing, reducing to practice, and perfecting for the 
trade numbers of articles which have been successfully and largely 
introduced both here and abroad. Among these articles are certain 
machines for fastening papers together by metallic staples. We 
have made and sold these articles under the name of the Philadel- 
phia Novelty Manufacturing Company by virtue of certain patents 
which I have taken out myself or the firm has acquired both in this 
country and Great Britain. Among the patents secured by me are 
my patent of April 13, 1880; British patent of April 14, 1880; Brit- 
20—S2 
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ish patent of 1882; United States patent of April, 1883; and of those 
acquired by the firm the Betts patent of 1866; the Hey! patent of 
September 25, 1877, and its reissue of July 12,1881. After we began 
the manufacture of these goods in the spring of 1880 suit was 

brought against us in Great Britain by the representatives of 
224 the British patent of Geo. W. McGill of February, 1879. 

These suits involved us in large expense, and in order to de- 
feat the said British patent I was obliged to fully investigate the 
state of the art in reference tosuch machines. These investigations 
extended over nearly two years, and caused a careful examination 
to be made by me of every British, French, and United States pat- 
ent granted for such tool or tools which could be adapted for such 
purposes since the year 1840 up to the year 1879, inclusive. Since 
then I have kept up my knowledge of more recent patents in view 
of our manufacturing a similar line of goods. I, therefore, consider 
that I am able to speak with some positiveness of devices belonging 
to this branch of mechanics. 

Q. 2. Before proceeding with the comparative analysis alluded to 
in my previous question, please explain what you understand the 
Heyl invention, as described and shown in the reissue patent No. 
9803? 

A. 2. I understand it to consist of a tool or device of a portable 
character, constructed and adapted to be used in the manner of an 
ordinary hand stamp on desks or tables in offices or private families, 
for stapling together with metallic staples and clinching the same 
in papers or like materials, instead of fastening the same with eye- 
lets, ribbons, tapes, stitches, pins, or hand-inserted metallic fasteners, 
as was previously done when such work was required, the said de- 
vice consisting of a light, portable frame or stand with a flat base, 
adapted to stand on a desk or table, having two opposite jaws capa- 
ble of opening and closing on each other and clamping between 
them automatically the papers to be fastened together while the 
staple is driven through them, and the ends of the legs thereof 
simultaneously bent towards each other in a bending recess, one 
of said jaws being provided with mechanism for holding a metallic 
staple in a staple case, constructed to allow only longitudinal with- 
out lateral motion of said staple, which staples are inserted snugly 
by hand in said case, crown foremost, at the open end of said staple 

case and afterwards ejected therefrom (fitted to and working 
225  toand fro in said staple case, but not removed therefrom 

during the working of the machine), when the jaws of the 
machine are forcibly drawn together by a blow of the hand upon the 
knob, such as the knobs used on hand stamps, thus projecting the 
staple legs through the material to be stapled, the protruding ends 
being turned toward each other simultaneously as they enter a con- 
cave bending recess in the opposite jaw. When the staple is driven 
and clinched the jaws are separated and the work simultaneously 
released, while a retracting spring withdraws the plunger with ref- 
‘erence to the staple case so as to open the same for the reception of 
another staple, which is then inserted, crown foremost, at the open 
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end of the staple case by hand, either long or short, in the legs to suit 
the thickness or bulk of the material next to be stapled. 

Q. 3. Please examine the Hey] & Brehmer patent, No. 132,078, of 
October 8, 1872, Defendant’s Exhibit No. 10, which I now hand you, 
and state if you find therein the invention described in the Hey] 
reissue, or a different invention, as the case may be, and your rea- 
sons therefor. 

A. 3. I do not find the same invention in the letters patent. They 
are different inventions by the same inventor. Neither is adapted 
to do the work of the other without extensive modification, which 
would require considerable inventive skill to accomplish. This 
Heyl & Brehmer patent is for making pasteboard boxes. The driv- 
ing mechanism, except in its details, was used in the Moore patent 
of 1852 and other patents long antecedent to this patent. The spe- 
cific devices for driving staples in this, in addition to the plunger 
and staple case, which are requisite in all similar machines in their 
very nature, consists of a powerful spring to forcibly drive down the 
plunger, which is retracted by a cam lever, exactly the reverse of 
the Heyl reissue, in which the hand and arm acting as a powerful 
lever drive the staple, the retraction being accomplished by a light 
spring. The feeding is not done between opposite jaws like the Hey] 
reissue ; the staples are not so inserted, but are inserted in the staple 

case at the open end thereof, but are made from areel of wire 
226 ~—in the body of the machine by coacting mechanism forming 

a part of the machine, fed from behind; without any coact- 
ing mechanism the machine could not be successfully used. The 
clinching, also, is accomplished by swinging lugs, requiring a whole 
train of additional mechanism, without which the machine would 
not work. No parts of the machine could be detached and made to 
operate like the Heyl reissue without the exercise of invention. The 
Heyl & Brehmer machine is a power machine; could not be operated 
by hand ; cost many hundreds of dollars to produce, and is only for 
use in factories, and, to my knowledge, have not been used else- 
where. 

Q. 4. Examine the letters patent of H. R. Heyl, No. 175,457, of 
March 28, 1876, Defendant’s Exhibit No. 11, which I now hand you, 
and answer with regard to that patent as I have asked with regard 
to Exhibit No. 10 in question 3. 

A. 4. This invention, as described in the specification, is merely 
a modification of the Heyl & Brehmer invention adapted to boxes 
of certain peculiar shapes for which the previous patent was not 
adapted. The specification describes it as consisting of a few im- 
provements in the mechanism of the former patent. The forming, 
driving, and clinching of the staples are substantially the same in 
the two patents, as well as the design, operation, and general con- 
struction of the machine. 

Q. 5. Look at patent of H. R. Heyl, No. 183,670, dated October 
24, 1876, Defendant’s Exhibit No. 12, and answer as to that patent 
as if responsive to the previous question. 

A. 5. All that has been said by me regarding the essential differ- 
ences of the Heyl & Brehmer and the Hey] patent of 1876, compared 
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with the Hevl reissue, are true of this, with the additional ditference 
that mechanical awls rotating at a high rate of speed bere holes in 
the book, as this is adapted for the manufacture of bound or stitched 
books, so that no impulse or shock is necessary to insert the staples, 
which pass through the prepared holes and are bent up by lugs mov- 
ing up from the side after the staple is driven and not simultane- 

ously therewith by impingement against a concave bending 
227 recess solid with the clinchers. It 1s true that these lugs are 

so arranged as to slightly converge the ends of the staples in 
some cases before they move up to clinch it; but this bending or 
converging is not analogous to that of the Heyl reissue, because it 
would be impossible to remove the book when the legs arc thus con- 
verged slightly to flatten the same afterwards between flat surfaces 
without taking the machine apart, even if desirable to do so. In 
that case a portion of the mechanism would be thrown out of use 
and the machine fail to accomplish its purpose, as the book is car- 
ried forward to make the series of stitches automatically by rollers 
stopping at various points, so the machinery is arranged and de- 
scribed as operating. 

Q. 6. I ask a similar question to the foregoing with reference to 
thé Hey! & Brehmer patent, No. 191,426, of May 29, 1877, Defend- 
ant’s Exhibit No. 18, which I hand you. 

A. 6. This is a machine for stitching large books to tapes passing 
across the back through the signatures of the various folios. There 
is no essential difference between this and the previous machines. 
The staples are made from the reel, carried away under the driver, 
high up in the case, carried down, driven through the signature and 
the tape behind it, and clinched by lugs operated mechanically, 
which approach each other, and turn the legs flat against the tape. 
There are countersinks where the staple passes into the clinching 
mechanism, but these are to prevent the ends of the staples from 
striking against the body of the bed-plate and crushing them up. 
The head-block and clinching-bed are adjustable with reference to 
each other, but not automatically as in the Hey] reissue, by the mere 
act of bringing the parts into position to drive the staple. 

Q. 7. Going back to your answer to my second interrogatory, do 
you find an implement, such as you have described, described and 
shown in the Heyl reissue ? 

A. 7. I do. 

Q. 8. Are Plaintiff’s Exhibits B and C and D constructed in ac- 

cordance with the specificaticn of said reissue? 
228 A. 8. They are. 
Q. 9. Do you find that the essential features of the machine 
are claimed in the original Hey] patent and reissue ? } 

A. 9. I do; except, that in the original patent the principal claim 
was inoperative—I mean the fourth claim of the original—by reason 
of the element of the combination necessary to make it operative ; 
I mean the sliding staple guide was omitted. 

Q. 10. Are you familiar with the J. C. Smyth patent of February 
6, 1877, Defendant’s Exhibit No. 14, and with the Smyth machine? 
If so, please point out wherein that machine differs, if at all, from 


~ 
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the Heyl machine as described and shown in his reissue, and also 
as explained by you in your answer to my second inierrogatory. 

A. 10. Tam familiar with the Smyth machine and the patent re- 
ferred to, that of J.C.Smyth. I can say this machine to be entirely 
different from that of the Hey] reissue, in construction and opera- 
tion, and to be for a different purpose. It is not in any sense adapted 
in practice for the uses of the Hey] tool. In the first place, as shown 
in the drawing, and illustrated in the model, in the Patent Office at 
Washington, which I have examined, and in the very nature of the 
machine itself, it is not adapted for use as a hand tool upon desks or 
tables, or in offices where the tool is to be used for miscellaneous pur- 
poses and moved about from place to place as required. It will not 
stand upon a table without first cutting a hole in the table to admit 
the passage of the adjusting screw, without which the die plate m 
cannot be raised or lowered, except the constant elevation and lower- 
ing given by the sliding wedge plate s, which is the same in all 
cases. If the material to be next stapled be thicker than the last 
the wedge plate s cannot be drawn backward at all without lowering 
the screw to give room; while, if it be thinner than the last, the 
space left will allow the staple, when projected, to travel through the 
space below the head block, and above the material unsup- 

ported, and it will bulge out and buckle at the sides, and 
229 ~will not penetrate resisting material much more than if 

driven by a hammer, which, with light wire staples, is not 
possible. In miscellaneous work, then, the thumb-screw ¢ must be 
constantly resorted to, and access must be provided through a hole 
in the table, as shown in the drawing. The machine must also be 
firmly screwed down to the table, as otherwise the raising of the 
rear end of the lever, which is said to draw back the wedge plate s 
and compress the material between the die m and the head block, 
and also drive the staple through the mass of material, will throw 
the machine off the table without doing the work desired. This 
lifting also of the rear end of the lever &! to do the work will pre- 
vent the machiue from being set over the front edge of the table in- 
stead of making a hole in the same for a screw. Then the method 
of supplying the staples is by feeding them from a sloping table 
down a chute on to a bar, down which they slide astride of the same, 
dropping into the staple channel, each one being held by a spring, 
k, therein until the descending plunger forces the spring back and 
carries the staple down. It is obvious that this machine operating 
in this way will feed staples of the same length of legs for material 
of various thicknesses requiring longer or shorter staples, and this 
is a further reason for being convinced that the machine was never 
intended to be used for miscellaneous work on constantly varying 
thicknesses of material. Staples cannot be inserted from beneath 
on this machine, as I have tried on the model, unless the ma- 
chine, have the thumb screw ¢ turned back as far as it will go, 
and not even then except with difficulty, if at all, without a too] 
of some kind, while the thumb screw in such case will practi- 
cally have to be removed and reinserted every time. A trial 
will show, even with the Heyl tool, that it is not easy to insert 
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a staple at the open end by hand if the staple case be held down- 
wards so that the open end is invisible and all the manipulation 
be done by the sense of feeling, even if no obstacle be interposed be- 
neath, which is not the case in the Smyth tool, Thave calculated 
that it would take more than three times as long to put 

230 staples tato paper and clinch them by the Smyth tool operated 
in that way as to do the same by boring holes in the paper 

by an awl, Inserting the staples by hand, and bending the logs 
down with a knife blade—that is, it Is not practicable In my opinion, 
Then there is no way by which the machine can be graduated to 
the thickness of the work to be stapled before it is tried on a similar 
bulk or the same bulk, One may know the litt of the wedge plate s, 
bat what exact elevation does the thumb serew é now stand at, and 
what compression of the paper will be required, some paper com- 
pressing more than others? As the rear of the lever &' must be 
lifted to work the whole machine it is the most awkward direction 
it could have and the most inefticient In operation if it is to be 
struck up by the hand to drive down a staple and all for no ascer- 
tainable object if it is to be operated by eae while if it is to be 
operated by a treadle the machine, as shown, lacks operative parts, 
both in the drawing, specification, and model; and the addition of 
these would make it a foot-power machine and remove it still further 
from the Heyl, which is only described and claimed as a hand tool. 
The Smyth machine, however, to be operated by having the staple 
driven down by a blow of the plunger, this must have a knob, and, 
if so, the link which connects the plunger with the lever /': must 
be done away with or the blow will fall upon the link; but if the 
link be done away with the lever A! cannot be raised by the perpen- 
dicular ascent of the plunger and the arm /? and its link and 
wedge plate will remain at rest and will not operate the die plate m 
and bring it up to compress the material against the head block, 
and the staple will be driven through an open space before it 
caches the material and bulged, the slanting and bulging ends 
displacing and defacing the paper beneath, which can only be 
prevented from falling out by being held by the hand. In ad- 
dition to this, it would be impossible, without great loss of 
power, if at ail, to drive the staple by a blow on the head of 
the plunger, while the secondary but simultaneous operations 
of operating the links and levers, drawing the wedge plate s 

231 ~=along its bed, raising the die m and compressing the papers 
had all to be done by a sudden blow transmitted along the 

line of the outside connections shown in the drawing and described 
in the specification. Moreover, the drawing does not clearly show 
or the specification describe how the vertical motion of the rear end 
of the lever h' can operate the wedge plate m endwise or in any way, 
except to vibrate its rear end up and down, nor operate the ma- 
chine as a whole. There is also no retracting spring shown in the 
Smyth machine. If it be a treadle machine none is needed any 
more than in a sewing-machine, but if it operate by a blow of the 
hand or an impulse of the hand on a lever the retracting spring to 
bring up the plunger will save one motion of the hand and allow 
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the same to occupy itself with inserting a fresh staple, thus expedit- 
ing the operation of the machine, as no staple could be inserted at 
the open end of the staple case unless the plunger were retracted. 
The elements common to the Smyth and Heyl machines are simply 
means of forcing outa staple from a case by a contained plunger 
and bending the legs against a concave recess, These elements are 
old, and were shown in United States patents granted from time to 
time during the past twenty years, and) before, as well as British 
patents, No claim is made in the Heyl patent, as T understand it, 
tor any such combination, except as adapted by him for uses in the 
general combination deseribed. The Smyth machine is evidently 
constructed and adapted only for use in book-binderies and print- 
ing ofttices, and to be run by foot or power for stapling considerable 
editions of almanacs, catalogues, and other similar pamphlets, as 
they come from the hands of the book-folders and could not be used, 
as the Heyl tool is constructed and adapted to be used without alter 
ing it by the removal and substitution of parts of such character as 
to totally unfit it for use for the purposes for which it has always 
been used, and for which alone it is constructed and adapted, ac- 
cording to the construction of the patent. While the same is true 

of the Heyl tool and its possibilities of being modified to do 
232 the work in the way the Smyth tool is constructed and 

adapted to operate, such alterations and modifications in 
either case, in my opinion, would require the exercise of inventive 
skill. 

Q. 11. The defendant’s expert, Mr. Brown, in answer to question 
No. 39, stated in effect that if the Heyl machine, figure 5, were in- 
verted the spring D would not be necessary; please state your views 
as to this point. 

A. 11, I think it would be necessary, as otherwise the force re- 
quired to push the staple into the staple case would push back the 
case and cause the ends to be thrust against the thumb by the crown 
of the staple impinging against the driver. 

Q. 12. Are you familiar with the Esser and Steare owes Defend- 
ant’s Exhibit No. 8, and the H. C. Bradford patent, Exhibit No. 9; 
if so, wherein do they respectively differ from the Hey! machine ? 

A. 12. I am familiar with these patents. They are for setting 
buttons fast to cloth or leather by means of pronged staples. 
Neither of these patents have a staple case to hold the staple nor a 
contained plunger. One is a hand tool; the other a power tool. 
The legs of the three-pronged staple, which is the kind used, are 
driven first into a block with three holes corresponding thereto to 
give them easy passage; the block is then turned to expose a con- 
cave bending face to bring the legs together and then turned again 
to flatten their legs completely against a flat surface. The absence 
of staple case and plunger put these machines into a different cate- 
gory entirely, as they cannot be used for any such work as the Heyl, 
Smyth, Heyl & Brehmer, or any tools which I have before spoken 
of in my previous answers. 
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Cross-examined by Mr. Fenton: 


X Q. 13. What are the opposite jaws of the reissued patent as you 
find them in the “ Victor” tool ? 

A. 13. The metal of the staple case through which the plunger 

rises and falls, and which is in contact with one side 
235 of the paper, and compresses the same against the recessed 

clinching base, forms the two jaws, just as they do in the 
Heyl] reissue, where the same parts act in the same way. Should, 
however, the staple-drive guiding slot; in the overhanging arm of 
the Heyl tool be capable of being brought down against the paper, 
and should the metal of the staple case be too large to pass entirely 
through this slot, it would then bring the arm down with it, and 
whichever of the two made the contact would constitute one of the 
jaws, both, however, operating together by the pressure of the hand 
in driving. 

X Q. 14. Then you do not think that the clinching base and the 
rigid guide arm of the “Victor” tool constitute and are the equiva- 
lents of the two opposite jaws mentioned in the reissued patent? 

A. 14. Yes; the two co-operate—that is, the guide arm, whether 
‘movable or rigid, and the driving mechanism, whether ordinarily 
detached from the other parts of the machine or not, together con- 
stitute one of the jaws, for this reason: The opposite jaws guide the 
driven staple out of one of the jaws into the clinching recess in the 
other; without this no opposition could be secured with certainty 
and the staple would fail to reach the recess at all; besides this, if 
it were enabled to reach the recess with the greatest accuracy and 
no means were provided for driving a staple into the recess, the tool 
would be equally useless. Hence, I consider that these parts must 
co-operate to make one of the jaws when the tool is in use. No 
staple, however, could be inserted in the staple case, if the arm was 
rigid, the staple case firmly attached thereto with its plunger fixed 
therein, if the intervening space between the Jaws was not greater 
than the distance through which the staple could be driven with 
ordinary material, or through which it would be possible for the 
staple to pass without support where the thickness of the material is 
less than the fixed space between the rigid jaws, 

X Q.15. Then vou consider the clinching base and staple case 

and the guide all to be essential elements in this machine, 

24s Without which it could not be successfully operated with cer 
tainty; is that so” 

A. 1. There must be two opposite Jaws, one containing a elineh- 
ing recess, the other mechanism for driving a staple. The material 
to be stapled hes between the staple case and the clinching recess. 

X Q. 16. If an apparatus was constructed as shown in the Heyl 
patent, whether the clinching base be the top or bottom jaw, and 
the plunger was operated by means of a lever, as in a hand seal 
stamp, would you say that it was a device included within the claims 
of that patent or any of them ? 

A. 16. I certainly do, if the one was used as the equivalent of the 
other in a portable device of this general character. The question 
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of equivalents in the Smyth tool lever depended upon the action of 
the coacting parts as well. 

X Q. 17. In answer to Q. 9 you said that “the principal claim is 
inoperative—I mean the fourth claim of the original ”—by omitting 
from the combination “the sliding staple guide.” What part do 
you mean by that? 

A. 17. C C, which form with B the sliding staple guide, C C being 
the grooves in the said staple guide B. 

X Q. 18. Do you find any other claims of the original, in your 
opinion, inoperative ? 

A. 18. In my judgment the first and second claims could not have 
been sustained, and I doubt whether they were patentable originally. 
The third claim is incorporated in the reissue and covers a very 
subordinate feature, merely the open slot, by means of which the 
tool is adapted to receive in its staple case a staple with a loop pro- 
jecting from the crown thereof, or what is known as a suspension- 
ring staple, the fourth claim relating to the invention. 

X Q. 19. Did you find any defect in the original patent other than 
that, in your opinion, the claims or some of them were not sufficiently 
broad or failed to include in one or more of them an element to 

make itor them an operative combination ? 
230 A. 19. The first three claims of the original were entirely 

outside of the statement of invention in the specification, 
which reads, “My invention consists of an implement in the form 
of a hand stamp, by which metallic staples may be forced through 
sheets of paper documents, and secured by clinching the legs on the 
reverse side.” The form of a hand stamp marked the general adap- 
tation and construction of the parts, while the sheets of paper docu- 
ments marked the miscellaneous character of the work for which 
it was adapted, in contradistinction to previous tools made for use 
on edition of pamphlets. In the fourth claim the reciprocating 
slotted or recessed hammer marked the compressing jaws, acting 
automatically, to hold the paper while the staple was driven, and 
the projecting ends simultancously bent over. These, with the 
drawings, clearly marked the tool, and [should have had no hesi- 
tation in bringing suit on this patent, had T owned it, on the fourth 
claim alone of the original were it not for the omission of the ele- 
ment onritted, to wit, the sliding staple guide B. 

XN Q. We My question was to Inquire not inte the validity and com: 
prehensiveness of the claims of the original patent, bat whether you 
found any defvct in the descriptive parts of the specitication of that 
patent to deseribe fully and clearly the construction and operation 
mn all its essential features to any one skilled in the art to which it 
appertains ? 

A. 20. I did not. The parts left out in the reissue do not belong 
essentially to the invention, and no change has been made involv- 
ing substance. A skilled mechanic would make the same tool and 
no other from either or both of the specifications and drawings. 

X Q. 21. Then, if I understand you correctly, the descriptive 
parts of the specification of the original were full, clear, and per- 
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fect, but the defect, in your opinion, if any there was, resided in the 
claims only; is that so? 

A. 21. In its essence or substance, yes. 

X Q. 22. The description was not amended, was it; I mean, of 
course, apart from the mere words? 


236 (Question objected to, as full answer thereto is to be found 
on comparison of the respective patents.) 


A. 22. The inventor could not swear on application for reissue, as 
he did in his original application, that he had invented that part 
relating to a second blow, when he had learned in the intervening 
time that the same had been used before his invention thereof. This 
part was therefore disclaimed. The reference made in the specifica- 
tion to one of the antecedent patents and the body of the specifica- 
tion was changed to conform to this discovery. This, however, did 
not affect the substance of the invention, as given in the statement 
of invention and description, drawing, and third and fourth claims 
of the original. | 
, & Q. 23. Do you not know that this second blow operation formed 
no part of the claims of either the original or the reissue patent ? 

A. 23. I am satisfied that in view of the state of the art neither of 
the first twoclaimscould have been sustained. The Esser & Steere, the 
Palmer, and the Bradford patent all showed the same thing. I do 
not understand that a claim for striking a second blow or any num- 
ber of blows could be entertained by the Patent Office, as it is purely 
functional outside of the means for driving it, which in this case are 
identical. 

X Q. 24. Question repeated. 

A. 24. Yes; I know it didn’t. 

X Q. 25. You have said that the original specification in the de- 
scriptive parts was full and sufficient to enable any skilled mechanic 
to make the machine in all its features; that is described in both 
the original and reissued patents. The effective purpose, then, of 
the surrender and reissue was simply to enlarge the claims in the 
features wherein you considered them insufficient and inoperative. 
Is that so? 

A. 25. The claims were not enlarged in substance. They are 

all contained in the subject-matter of the first claim of the 
237  ~reissue. The others are specific descriptions of what is neces- 

sary and proper to make it a good tool of the kind. I do not 
consider the reissue broader than the original, though it is less likely 
to provoke controversy and produce litigation by being more clearly 
set forth. 

X Q. 26. Did you prepare application for and obtain this reissue? 

A. 26. I did; I prepared it to a great extent in Washington after 
personal interviews with the principal examiner, Mr. Chapman, who 
is known as being extremely rigid; he insisted that no alteration 
should be made which enlarged the scope of the original patent; he 
said that he clearly recognized the fact——- 


(Mr. Fenton here objects to the declaration of other persons.) 
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that the McGill patent was subordinate to the Heyl, and whatever 
the reissue obtained must be such, as it was clearly entitled to con- 
tain with this explanation; I say that I did secure the reissue after 
consultation with other skilled solicitors familiar with the case, 
including present counsel and the solicitor in the original applica- 
tion. 

X Q. 27. Was this application made and filed before or after you 
took an interest in the patent under the exclusive license or assign- 
ment set out in the pleadings? 


(This line of examination is objected to by complainants’ counsel 
for the reason that, although it may have been proper cross-exami- 
tion in the testimony-in-chief of the witness, it is not now legitimate 
cross-examination.) 


A. 27. We had an exclusive license or royalty, but no assignment; 
the application was made before the license set out in the bill. 

X Q. 28. In answer to Q. 10 you have said, “ The elements com- 
mon to the Smyth and Heyl machines are simply means of forc- 

ing out a staple from a case by a contained plunger and 
238 bending the legs against a concave recess,” and that no claim 

is made in the Heyl! reissued patent for such a combination 
per se. Under this state of facts will you please tell me wherein you 
think the novelty of the Heyl device consists ? 

A. 28. It consists, in addition, first, in the automatic adjustment 
to various thicknesses of paper, by means of which, without any 
added parts, the jaws are adapted to grip and hold all thicknesses 
" of paper while being stapled and clinched in their capacity for 

being opened to allow the eye to see the staple while being inserted 
by hand at the open end of the staple case, whereby a length of 
staple may be adapted or selected tosuit the material in the retracting 
spring to keep thestaple case constantly open for a new staplein a hand 
knob for driving down the plunger, and in the general construction 
and adaptation of all the parts to be used asa light, portable desk 
tool, low in price, simple in construction and operation, and of uni- 
versal use. 3 


Re-examined by Mr. Pusey: 


Q. 29. Referring to X Q. 15, in which “the guide ” is mentioned, 
and to which guide you did nct refer in your answer to that ques- 
tion, please state whether it is not required as a mechanical neces- 
sity in order that a tool of the character referred to should do its 
work with effectiveness and certainty that a guide should be used 
| in order to direct the two coacting parts properly together, to wit, 
the clinching recess block and the staple guide. 


A. 29. Some such guide must be used. 
ISAAC W. HEYSINGER. 


239 And afterwards, to wit, on the 29th day of October, A. D. 
1883, this cause having been called for argument and the 
parties being ready, the sarne was argued by the counsel for the re- 
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spective parties on the pleadings and proofs; and, not being fully 
advised in the premises, the court takes further time to consider 


thereof 


And afterwards, to wit, on the 2nd day of November, A. D. 1883, 
the court, by Hon. William Butler, judge, filed the following opin- 
ion, to wit: 

HEYSINGER et al. v. CRAWFORD. 


But Ler, J.: 

The validity of the patent, as respects the claims involved, was 
before this court in Heysinger v. Brown, and the patent sustained. 

With the additional proofs now in we are asked to declare the in- 
vention anticipated. The machine presented as evidence of antici- 
pation and mainly relied upon is that of J.C. Smyth, patented in 
February, 1877. It is worthy of remark that Mr. Brown, upon 
whose testimony as an expert reliance is placed to show the similar- 
ity of this machine with Heyel’s, did not set it up in his own ease, 
although he was as familiar with it then as he is now. While he 
realizes the importance of explaining this, the explanation furnished 
is not satisfactory. Mr. Heysinger, the complainants’ expert, testi- 
fies that no such similarity exists, and states his reasons for this con- 
clusion. More satisfactory evidence, however, than that of either 
expert is to be found in an examination of the machines themselves. 
When thus compared the dissimilarity is very apparent. It is true 
that the Smyth machine, when stripped of various parts and altered 
in others, bears somne resemblance to Heyel’s. These alterations, 
however, produce a new machine, evidently not discovered by 
Smyth. While this, even, is not Hevyel’s—not having its combina- 
tion of anvil, sliding staple guide (working upon a spring), and re- 
ciprocating hammer, nor its consequent automatic clam ping action— 
it is, nevertheless, so suggestive of a device greatly needed, and there- 
fore of great value, that we cannot believe Smyth would not have 
perfected the machine for the purpose suggested if he had made the 
discovery attributed to him. Heyel, perceiving the great need of such 
a device—light, portable, capable of hand operation, adapted to gen- 
eral use for binding papers together by means of staples, and hav- 
ing knowledge, doubtless, of Smyth’s complicated and cumbersome 
machine, as well as of the general state of the art—invented the de- 
vice under consideration. The proofs show that it has gone into 
very common use and is of great value. As respects the first and 
second claims of the reissue—which are substantially the same as 
the fourth of the original—the patent is sustained. We say these 
claims are substantially the same as the fourth, because when the 
latter is read in the light of the specifications this is so. Of the 
other claims nothing need be said. 

The question of infringement is virtually the same as in the case 
against Mr. Brown. The defendants’ device here and there are sub- 
stantially the same. Each infringes the plaintiffs’ rights covered by 
the claims specified. 

A decree must be entered accordingly. 


— 


— 


— . 
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240 And afterwards, to wit, on the 9th day of November, A. D. 
1883, the court entered the following decree, to wit: 


In the Circuit Court of the United States in and for the Eastern 


District of Pennsylvania. In Equity. April Sess., 1883. 


Isaac W. Herysincer, CuristrAN H. Hersuey, and J. ) 
Loren Heysinger, Trading as the Philadelphia Novelty | 
Manufacturing Company, and George W. Hey] No. 40. 
vs. 
JAMES P. CRAWFORD. 


And now, this 9th day of November, A. D. 1883, this cause having 
come on to be heard at this October sessions of the court on plead- 
ings and proofs, and having been argued by Joshua Pusey, Esq., 
counsel for complainants, and Hector T. Fenton, Esq., counsel for 
defendants, and the same having been duly considered by the court, 
it is ordered, adjudged, and decreed as follows, to wit: 

That the reissue letters patent of the United States, No. 9803, dated 
July 12, 1881, issued to Henry R. Heyl, assignor to George W. Heyl, 
for improvement in devices for inserting metallic staples, are good 
and valid as respects the first and second claims thereof (which 

claims only were considered by the court). 
241 That the said Henry R. Hey] was the first and original in- 
ventor of the invention therein described and claimed in the 
first and second claims thereof. 

That the defendant, James P. Crawford, has infringed said reissue 
letters patent by making and selling devices for inserting metallic 
staples containing the invention described in said letters patent and 
claimed and secured in and by the first and second claims thereof. 

That the complainants are the sole and exclusive owners of said 
reissue letters patent No. 9803, and that they are entitled to a per- 
petual injunction, according to the prayer of the bill, restraining the 
defendant, James P. Crawford, his servants, agents, and workmen, 
from making, using, or selling, or causing to be made, used, or sold, 
devices or machines embracing or using the invention described in 
said reissue letters patent and claimed in the first and second claims 
thereof. 

And it is ordered that a writ of injunction issue against defendant 
accordingly, and that the complainants do recover of the defendant, 
James P. Crawford, the profits and gains made and received by him 
in consequence of the infringement and violation of the exclusive 
rights of the complainants under and by virtue of said reissue 
letters patent No. 9803, together with the damages the said com- 
plainants have sustained thereby and together with the costs of this 

cause. 
242 And it is referred to Lincoln MacVeagh, Esq., as master, to 

compute, ascertain, and assess the said gains and profits and 
damages to the said complainants, and to take the proofs thereof and 
report the same to the court, with leave to the complainants to move 
the court upon notice to increase said profits, gains, and damages 
~_ may be assessed and reported by the master in accordance with 
aw. 
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243 And afterwards, to wit, on the 28th day of January, A. D. 

1884, the master presents his report, with the exceptions 
thereto, and the same is ordered to be filed in the words following, 
to wit: 


Circuit Court of the United States in and for the Eastern District of 
Pennsylvania. In Equity. April Sessions, 1883. 


Isaac W. HEYSINGER et al. 
vs. No. 40. 
JAMES P. CRAWFORD. 


To the honorable the judges of the said court: 

The master, to whom the above matter was referred by the court 
by decree entered November 9th, 1883, a copy of which 1s hereto an- 
nexed, respectively reports that, after due notice of his appointment 
and the time and place of meeting being given, he was attended on 
Thursday, December 27th, 1883, and Thursday, January 3rd, 1884, 
by the counsel and parties in interest for the purposes of his appoint- 
meht. 

Present: Joshua Pusey, Esq., for complainants, and Hector T. Fen- 

ton, Esq., for respondents. 
244 The defendant offers in evidence a statement taken from 
their books of all machines made and sold known as the 
“Victor drivers,” and declared to be an infringement upon the 
Heyl] reissue patent No. 9803, dated July 12th, 1881, for a device 
for inserting and clinching metallic staples. 

Mr. Pusey, for the complainants, agrees to accept the statement in 
evidence as a true copy of the books of the respondent, and as show- 
ing the profits made by them in the manufacture and sale of the 
“ Victor driver.” 


Meeting adjourned. 


Met, pursuant to adjournment, Thursday, January 3rd, at 11 
o’clock a. m. 

Present: Mr. Pusey, for the complainants; Mr. Fenton, for the 
respondent. 


Complainants examined Mr. Heysinger, one of the complainants, 
to show the damages they have sustained by reason of the infringe- 
ment. 


Mr. HEYSINGER sworn. 
By Mr. Pusey: 


Q. How long has your firm been engaged, and to what ex- 
245 tent, in the manufacturing of the machines under the Heyl 
reissued patent No. 9803 ? 

A. Since the letanten of 1880 we have manufactured a num- 
ber of tools under this reissued patent—the “Novelty paper fast- 
ener,” a small tool having a staple-driver detached ; also a eed tool 
having all the parts consolidated into one, and other implements 
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for binding papers. We began the manufacturing of these ma- 
chines early in 1880. At that time there was no tool in competition 
with the “Novelty paper fastener,” which sold at a low price and 
used low-priced staples for stapling and clinching papers, etc. We 
expended a great deal of money in building up the selling of these 
tools, which found a ready and extensive sale. 

During 1880 we sold between three and four gross of these goods. 
During the latter part of 1880 an imitation was brought out, but did 
not appear to give satisfaction. Suit was brought, however, on a 
patent granted subsequently to the “ Heyl,” but a verdict was not 
obtained. In the spring of 1881 application was made for a reissue 

of the Heyl patent, which was granted July 12th, 1881. Suit 
246 ~—was brought under this patent against W. J. Brown, Jr., and 

in November, 1882, an injunction was granted against the 
infringers. During 1881 our sales continued very large—a total of 
about three hundred gross. Immediately after the injunction 
against Mr. Browne his business was transferred to Mr. Crawford. 
(Objected to by Mr. Fenton; objection allowed.) The tool appeared, 
being sold by Mr. Crawford,against whom another suit was brought 
and an injunction granted during last November. The damage in- 
flicted upon our trade by the Victor tool was greater than by any 
other tool previously put upon the market, for the reason that it 
more nearly resembled the Novelty tool in form and appearance and 
in the method of putting it up in boxes together with envelopes and 
staples of various lengths for various thicknesses of paper, substan- 
tially adapted to fit the “ Novelty driver” as well as the Victor tool, 
and by reason of its being supplied with suspension rings for hang- 

ing up show-cards, ete. (Objected to by Mr. Fenton ; objec- 
247 ~—‘ tion allowed). And also because whole it cost more to make, 

by reason of the more elaborate style of staple-driver used ; it 
was sold, we were informed by our customers, at a lower price than 
the “ Novelty fastener,” and, as we believed, at a much smaller profit 
than any business transaction would justify, unless for the purpose 
of taking the trade which we had established. (Objected to by Mr. 
Fenton ; objection allowed.) And also because the advertisements 
in printed publications described the Victor tool in conspicuous let- 
ters as being the only authorized one, leaving it to be inferred that 
the “ Novelty paper fastener” wasan infringement. (Objected to by 
Mr. Fenton; objection allowed). , 


Complainants offer in evidence a copy of a paper called “The 
Printing and Stationery Word,” of November, 1883, containing the 
advertisement referred to. 


Q. You advertised your tools very extensively, did you not? 
A. We have expended thousands of dollars advertising them. 
Q. Please state the cost of manufacturing your staple- 
248 driver—that is, those made by you since the date of the Heyl 
reissue. 
A. The net cost of the driver, clincher, box, and staples would be 
about twelve and a half cents each, not varying one-half a cent 
either way. The net cost includes everything. | 
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Q. What was your selling price ? 

A. Fifty cents each, less one-third, making thirty-three and one- 
third cents, and to the large jobbing trade ten per cent. additional 
discount, making thirty cents apiece net. This refers to the “ Novelty 
paper fastener,” a tool of the same style and kind as the Victor tool 
and put up in the same way. 


Q. Please state whether or not there was any tool in the market, 


or is now, adapted to take the place of the “ Novelty fastener ”—that 
is, performing the same functions. 

A. Yes; there is the McGill tool. 

Q. What is the price of that tool? 

A. One dollar each. 

Q. Please state whether or not you know positively that you have 
lost the sales of your fasteners by reason of the Victor drivers keseee 

offered for sale by the respondent. 
249 A. I have been so informed by our customers and our gen- 
eral agents. R.Watson and Company, New York, stated that 
the trade had been very greatly interfered with by the Crawford 
tool,and unless we could stop the infringement it would stop our 
business. 

Q. State whether or not the McGill tool interferes with your sales 
of the “ Novelty fastener,” and the reason for your answer. 

A. To a very small extent in comparison with the Crawford tool, 
for the reason that the McGill tool is made to drive a special staple, 
which sells from three to eight times higher than the Novelty staples 
and cannot be used with the Novelty tools; also because the McGill 
tool sells at from double to five times the price of the Novelty tool 
and furnishes no staples with the tools as sold; also because the 
tools are much larger and heavier and are used in connection with 
McGill's patent fasteners. We have brought suit against this as an 
infringement. 

Q. State, if you can, the number of Novelty drivers made by your 

wa Se since the date of the reissue of the Heyl patent. 
250 . About 390 gross. 
Cross-examination by Mr. FENToN : 

Q. At what prices do you sell your Novelty tools to Watson and 
Co., of New York? 

A. We get $30.60 a gross. He pays all the expenses of the ad- 
vertisements, of the travelling salesman, etc. 

Q. Watson and Co. are your agents for the distribution of the 
tools throughout the United States, are they not? 

A. Yes; ‘to the stationery trade. 

Q. You do not sell any goods except through them, do vou’ 

A. We sell very vin’ to other parties. “We sell to ex porters 


and commission agents all through the country. Watson and Co. 
are only our agents to sell to the New York stationery trade, and by 
means of travelling salesmen to the stationery trade throughout the 
United States. All the Canadian and export and commission trade 
is sold directly by us at higher prices. Qur export price is $58.00 
per gross “ spot” cash. 
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251 Q. How long have the Watsons been your exclusive agents 
for the stationery trade in the United States? 

A. We have always sold directly in Philadelphia when the orders 
come to us until within three or four months. 

Q. You make what is called the Hey] tool, do you not? 

A. We make a desk tool having the parts consolidated. 


Mr. Fenton claims that the tool known as the novelty tool is not 
the device of the first and second claims of the reissued patent, and 
therefore ought not to be used as a standard of comparison in this 
matter. 


Q. You make the “original fastener” under the Heyl patent, do 
you not? | 

A. Yes. 

Q. What does it cost you to make this tool? 

A. I judge about forty or fifty cents. 

Q. What proportion of these do you make to the Novelty tool? 

A. A small proportion to the “ original ”—the cost is against it. 

Q. Under your contract how much royalty have you paid to 

Heyl? 
252 A. We have paid the minimum figure of $200.00 per year 
in addition to the cost of litigation. 

Q. The royalty is so much upon the “original” tool, is it not, 
upon the fastener? 

A. The Novelty fastener was made previous to the date of the 
reissue and was excepted in consideration of other expenses incurred 
and to be incurred by us. We pay royalty on all the Heyl tools 
except the Novelty fastener. 

Q. The proportion of the Novelty fasterners made by you to the 
other tools in the past two years is very large, is it not? 

A. It’s twenty to one in the number of tools. The “ original ” 
tool has been made only recently. 

Q. What’s the expense of selling these Novelty tools? 

A. The cost of selling is included in the cost of manufacture. Mr. 
Watson pays all his own expenses and the cost on the few guods we 
have sold is very small. 

Q. What are the items which make up the twelve and a half cents 
of production ? 

A. One and a half cents for box, two cents for staples, four and a 
half cents for driver, two cents for clincher, one-half cent for 
spring, and the balance for shop rent and expense of getting 
the goods up. 

Q. What is the item of labor? 

A. That has been included in the prices given for the different 
items. 

Q. Does this include salaries ? 

A. Yes; this includes everything. 

Q. Are you willing to swear that you have made an absolute net 
profit over and above all charges of every kind properly to be con- 
sidered as items of expense in the business of making and selling 
these tools of eighteen cents apiece on every one you have sold ? 
22—S2 
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A. Iconsider that we have made a clear net profit of fifteen dol- 
lars per gross on all the “ Novelty fasteners ” which we have sold. 

Q. Could vou have gotten any more money in the market for 
the Novelty tool with a spring in it? 

A. I think not. (The witness explains that no trouble had arisen 
from the want of a spring and that it would have cost more, and 
therefore the price would have been higher.) 


Complainants call Mr. Caristran H. HERSHEY, one of the 
254 complainants, — sworn. 
By Mr. Pusey: 

Q. What part of the business of the complainants do you attend 
to? 

A. I have charge of the office and details of the manufacture of 
the goods, and also of the selling of them. 

Q. You have an accurate knowledge, I infer, of the cost of the 
manufacture of the toois made by your firm, and of their selling 
prices ? 

A. I have. 

Q. What profit, if any, have you made per gross upon the “ Nov- 
elty fasteners? ” 

A. Our profits on the “ Novelty paper fasteners” have been fifteen 
dollars per gross, as near as I can scttle. 

Q. What average profit, if any, have you made on the original 
tool ? 

A. About $30.00 per gross. 

Q. How long have you been making for the market the original 
tool ? | 

A. About a year and a half; a very few were made and sold the 
first half year. 

Q. Please state as to whether or not, in your opinion, and give 

your reasons therefor, the “ Victor staple-driver” of the re- 
255 spondent interfered with the sale of the tools made by you. 
A. I discovered immediately after the introduction of the 
Victor tool that our trade on paper fasteners was falling off; I also 
discovered that our customers were buying and having on hand a 
Crawford or Victor tool, and in one instance I found that our tools 
were set aside and the sale of the Victor encouraged; John Wana- 
maker’s buyer, on whom I[ called to make sales of our fasteners, 
said that he could buy the Brown or Victor tool on better condi- 
tions; I made a certain discount on our tools, which were the best 
terms we then made to the trade; he said he was buying on better 
conditions, and said he would set aside our tool and sell the Victor ; 
I also called some time since at Mr. Bushnell’s store, Fourth St. be- 
low Chestnut, and there saw both the Victor and our tool in the 
show-case; I asked one of the salesmen who didn’t know me which 
tool they sold the most of; he said the Victor; I asked him why it 
was; he replied that they liked the driver only, which makes up the 
combination better than ours, which sold better. 
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256 Q. Please state whether or not you were obliged by the 
competition of the Victor tool to lower your prices for the 
Novelty tool. 
A. I do not now recollect. 


Cross-examination by Mr. Fenton: 


Q. What did you mean by saying that the Victor interferes with 
the sale of your tools ? 

A. I mean that it interfered with the Novelty fastener, and as to 
the “original” I cannot say, because we have not put the “origi- 
nal” on the market to any extent until lately. 


Complainants finish. 
Respondent calls Mr. WiLti1AM J. Brown, Jr., — attirmed. 
By Mr. Fenton: 


Q. Please state your connection with the business and what you 
know of the prices of the “ Novelty paper fasteners.” 
A. I have been general manager tor Mr. Crawford. Our sales 
have been almost entirely to the stationers. The Novelty tool 
257 has been offered generally. I was shown the figures on the 
price book of the American News Company of New York, 
and my recollection of those figures is that they were $36.00 per 
gross; and in the endeavor to sell the Victor tool at our prices, 
which were $43.20 per gross, I was met with the statement that they 
were buying the Novelty tool in various places at $39.00 per gross 
and under, that being represented to be the asking price of the Nov- 
elty Company’s representatives. 
Q. Would the addition of a spring in the Victor driver make any 
difference in the market price ? 
A. No, sir. 


The complainant- waives cross-examination. 
Respondent closes. | 


208 Decree. 
Apr. Sess., 1883. In Equity. 


Isaac W. HEYSINGER e al. 
vs. No. 40. 
JAMES P. CRAWFORD. 


And now, November 9th, 1883, this cause having come on to be 
heard at this term of the court on pleadings and proofs, and having 
been argued by Joshua Pusey, Esq., counsel for complainants, and 
Hetor 'T. Fenton, Esq., for defendant, and the same having been 
duly considered by the court, it is ordered, adjudged, and decreed as 
follows: : . 

That the reissue letters patent of the United States No. 9803, dated 
July Ist, 1881, issued to Henry R. Hey], assignor to George W. Heyl, 
for improvements in devices for inserting metallic staples, are good 
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and valid as respects the first and second claims thereof (which 
claims only were considered by the court); that the said Henry 
R. Heyl was the first and original inventor of the invention therein 

described and claimed in the first and second claims thereof. 
259 That the defendant, James P. Crawford, has infringed said 

reissue letters patent by making and selling devices for in- 
serting metallic staples containing the invention described in said 
letters patent and claimed and secured in and by the first and sec- 
ond claims thereof. 

That the complainants are the sole and exclusive owners of said 
reissue letters patent No. 9803, and that they are entitled to a per- 
petual injunction, according to the prayer of the bill, restraining the 
defendant, James P. Crawford, his servants, agents, and workmen, 
from making, using, or selling, or causing to be made, used, or sold, 
devices or machines embracing or using the invention described ia 
said reissue letters patent and claimed in the first and second claims 
thereof, and it is ordered that a writ of injunction issue against the 
said defendant accordingly. 

And that the complainants do recover of the defendant, James P. 
Crawford, the profit and gains made and received by him in conse- 

quence of the infringement and violation of the exclusive 
260 ~=rights of tlhe complainants under and by virtue of said reis- 

sue patent No. 98038, together with the damages the said com- 
plainants have sustained thereby and together with the costs of the 
cause. 

And the matter is referred to Lincoln MacVeagh, as master, to 
compute, ascertain, and assess the said gains and profits and dam- 
ages to the said complainants, and to take the proof thereof and re- 
port the same to the court, with leave to the complainants to move 
the court upon notice to increase; said profits, gains, and damages 
that may be assessed and reported by the master, in accordance 

with law. 
261 The counsel then submitted the following points for the 
ruling of the master: 

I. Mr. Pusey, for the complainants, offers to prove that the re- 
spondent in this cause, James P. Crawford, manufacturers, in addi- 
tion to the “ Victor driver,” a machine known as the “ Philadelphia 
stitcher,” and claims that the machine is also an infringement upon 
the Heyl reissued patent No. 9808, and asks that the master pass 
upon this point and assess the damages therefor. 

The master declined to entertain this offer, holding that his power, 
by virtue of his appointment, extended only to the assessment of 
damages and not to the fact of the infringement of the patent. 

II. Mr. Pusey, for the complainants, offers as a basis for the 
assessment of damages and as a standard of comparison a tool 
known as the “ Novelty paper fastener,” which complainants claim 
os — manufactured by virtue of the Hey] reissued patent 

0. 9803. 


Mr. Fenton, for the respondent, objects to the introduction 
262 of this tool, claiming that it is not within the first and second 

claims of said patent, the only claims at issue and to be con- 
sidered in this proceeding. 


ISAAC W. HEYSINGER ET AL., &C. 173 


The master overruled the objection of the respondent and admitted 
the “ Novelty ” tool as the standard for the assessment of damages. 

III. Mr. Pusey, for the complainants, agrees that the statement 
taken from the respondent’s books and offered in evidence shall. be 
accepted as showing the total number of machines known as the 
“ Victor driver” made and sold by the respondent and the gross 
profits accruing to him, but asks that damages be assessed, as shown 
in the said statement, at the rate of $15.00 per gross, that being the 
net profit shown to have accrued to the complainants from the sale 
of their machine, the “ Novelty paper fastener.” 

Allowed by the master. 

IV. Mr. Fenton, for the respondent, asks that no damages be given, 
but agrees that the gross profits, as shown by their statement, be re- 
turned for the complainants. 

Overruled. 


263 Findings of the Master. 


The master finds the following facts from the testimony : 

1. The total number of machines known as the “ Victor driver’ 
manufactured and sold by the respondent between April 1st, 1882, 
and November Ist, 18838, to be 2,150. 

2. That the gross profits of the respondent from these machines 
were $88.35. 

3. That no net profit accrued to the respondent from the manu- 
facture and sale of the “ Victor driver.” 

4. That the complainants incurred pecuniary injury by reason 
of the infringement, and are entitled to damages therefor. 

5. That the machine known as the “ Novelty paper fastener ” 

should be taken asa standard for the measurement of damages to 

be assessed, as it comes within the first and second claims of the 

Hey] reissued patent No. 9808. 

6. That the complainants made a net profit of $15.00 per gross on 
the manufacture and sale of the “ Novelty paper fastener.” 

264 The master begs leave therefore, in conclusion, to submit 
his report to your honorable court and assess the damages as 

follows: | 

The respondent, as shown by the statement taken from his books, 
has manufactured the infringing tool at a net loss, and, although he 
offers a gross profit of $88.33 to the complainants, there appears to 
be no actual gain or profit to compute or assess. Aside from this 
fact and entirely independent of it, the master has found that the 
complainants has sustained such pecuniary injuries as can be com- 
puted and ascertained in dollars and cents. 

The master accepted the “ Novelty paper fasteners’ as a standard 
for the measure of damages, and, it appearing that there was a clear 
net profit to the complainants of $15.00 per gross upon all these tools 
made and sold by them, assesses damages to the complainants of 
$15.00 per gross upon 2,150 tools, the number made and sold by the 
respondent from April 1, 1882, to November 1, 1883, amounting to 
$225.75. 

January 26, 1884. 


? 


LINCOLN MacVEAGH, Master, 
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265 Complainants’ Exceptions to the Master’s Report. 
C.C. U.S. In Equity. Apr. Sess., 1883. 


HEYSINGER ce al. 
Vs. No. 40. 
CRAWFORD. 


The complainants except to the said report— 


Because the learned master erred in declining to entertain com- 
plainants’ offer, as stated in clause 1 of said report, to prove that the re- 
spondent manufactured in addition to the “ Victor driver” a ma- 
chine known as the “ Philadelphia stitcher,” and that the latter 
machine was an infringement of the Heyl reissue No. 9803, and that 
damages should. be assessed therefor. 

Jan. 24th, 18S4. 
| JOSHUA PUSEY, 
Solicitor for Complainants. 


266 Exceptions of Respondent to the Master’s Report. 
HEYSINGER vs. CRAWFORD. 


The defendant excepts to the report of the master— 

I. Because the master erred in not reporting that the defendant 
was only liable for the profit actually made in selling the devices 
adjudged to infringe the patent. 

II. Because the master erred in awarding damages against the 
defendant based upon what the plaintiffs would have made in sell- 
ing a like number of “ Novelty” tools in that there was no evidence 
that the plaintiffs would have sold to the defendant’s customers. 

IfI. Because the master erred in awarding damages based upon a 
comparison of defendant’s device with the “ Novelty” tool made by 
plaintiffs, which latter device does not contain the combination pat- 
ented by either of the two claims declared by the decree to have 
been infringed. 

IV. Because the evidence was uncontradicted that the use 

267 of the spring in the “ Victor” tool made by defendant did not 

add to its market value, without which spring it would not 

be included within either of the two claims adjudged to have been 

infringed, and the master therefore erred in awarding more than 
nominal damages, 

V. Because the evidence clearly established that the “ Heyl orig- 
inal” tool made by plaintiffs, and upon which they pay royalty, and 
which is the thing patented by the claims adjudged to have been 
infringed, is a less valuable and profitable device than the “ Nov- 
elty” tool made by plaintiffs, upen which they do not pay rovalty, 
and which does not lnfringe either of said claims. The master, 
therefore, erred in adopting the latter device in estimating damages. 

VI. Because there was no evidence offered by plaintiffs or claim 
made for either profits or damages based upon a comparison with 
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the “ Heyl original” tool, which said tool (and not the “Novelty ”) 
is the thing patented by the two claims adjudged to have been 

268 infringed; and in the absence of such proof the plaintiffs 
were entitled to nominal damages only. 


January 24, 1884. 
H. T. FENTON, 
Counsel for Def't. 


(Endorsed:) Master’s report, with exceptions. Isaac W. Hey- 
singer e¢ al. vs. James P. Crawford. April sessions, 1883. No. 40. 
©. C. of U.S., eastern dist. of Pa. Filed January 28, 1884. 


269 And afterwards, to wit, on the 7th day of May, A. D. 1884, 
o ? . e al °° 
came the parties aforesaid, by their counsel aforesaid, and 
this cause being called for argument on exceptions to master’s re- 
dD : 5 ; 
port, and the same having been argued, the court, on the 26th day 
of May, A. D. 1884, entered the following decree, to wit: 


In Equity. April Sess., 1883. 


Isaac W. HEYSINGER et al.) 
vs. No. 40. 
JAMES P. CRAWFORD. j 


And now, this 26th day of May, A. D. 1884, this cause having 
come on to be heard upon exceptions to the report filed by Lincoln 
MacVeagh, Esq., the master appointed by the court’s interlocutory 
decree entered the 9th day of November, A. D. 1883, and the com- 
plainants’ exception having been withdrawn and the defendant’s 
exceptions having been argued by the counsel for defendant and 
for complainants, after consideration thereof it is ordered, adjudged, 
and decreed that the said exceptions of defendant be dismissed, and 
that the findings of the master are sustained. 


And it is further ordered, adjudged, and decreed that the damages 
suffered by complainants in consequence of the unlawful sale by de- 
fendant of devices for inserting metallic stap'es, infringing the reissue 


letters patent No. 9803, dated July 12th, A. D. 1881, mentioned in 


said interlocutory decree, amount to the sum of two hundred 
270 = and twenty-five dollars and seventy-five cents; and it is fur- 
ther ordered, adjudged, and decreed that the complainants do 
recover of the defendant the said sum of $225.75, together with the 


- costs of this suit, taxed at one hundred and forty-eight ** dollars, 


making in the aggregate the sum of three hundred and seventy-four 
®§ dollars, and that the complainants have execution therefor, 


And it is further ordered, adjudged, and decreed that the injune- 


> tion heretofore ordered and issued against the said defendant be 
= made perpetual. 
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271 And afterwards, to wit, on the day and year last aforesaid, 
the defendant, by his counsel, appeals to the Supreme Court 
of the United States in the following words, to wit: 


Ap’l Sess., ’83. 


HEYSINGER 
vs. No. 40. 
CRAWFORD. 


And now, May 26th, 1884, the said defendant, by Hector T. Fenton 
his counsel, comes into court and prays an appeal to the Supreme 
Court of the United States from the final Judgment and decree of 
this court entered in above-entitled case. 

Which appeal is allowed and security ordered in the sum of $500. 


272 In the Circuit Court of the United States in and for the East- 
ern District of Pennsylvania, in the Third Circuit. In 
- Equity. April Sess., 1883. 

Isaac W. HEYSINGER, CHRISTIAN H. HeRsuey, and J. LoREN ) 

Heysinger, Copartners, Trading as The Philadelphia Nov- | 
elty Manufacturing Co., and George W. Hey! > No. 40. 

vs. 
JAMES P. CRAWFORD. 


Know all men by these presents, that we, James P. Crawford, de- 
fendant, and Caleb H. Horne, No. 1818 Green St., and William J. 
Brown, Jr., 1811 N. 20th St., as sureties, are held and firmly bound 
unto the above-named Isaac W. Heysinger, Christian H. Hershey, and 
J. Loren Heysinger, copartners, trading as the Philadelphia Novelty 
Manufacturing Company, and George W. Heyl in the sum of five 
hundred dollars, to be paid to the said Isaac W. Heysinger, Christian 
H. Hershey, and J. Loren Heysinger, copartners, trading as the Phil- 
adelphia Novelty Manufacturing Company, and George W. [ey], 
their certain attorneys, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
respective heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this 21st day of July, A. D. 1884. 

Whereas lately at a circuit court of the United States in and for the 
eastern district of Pennsylvania, in the third circuit, in a suit pend- 
ing in the said court between Isaac W. Heysinger, Christian H. Her- 
shey, and J. Loren Heysinger, copartners, trading as the Philadel- 
phia Novelty Manufacturing Company, and George W. Heyl, as com- 
plainants, and the said James P. Crawford, as defendant, a final decree 
was rendered against the said James P. Crawford on the 26th day of 
May, A. D. 1884, for the sum of three hundred and seventy-four 
dollars and seventy-five cents as for damages and costs and for an 
injunction, &c., and the said James P. Crawford, on the same day, in 
open court, having taken an appeal, which appeal has been allowed 
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by the said circuit court to the Supreme Court of the United States 
to reverse the said decree in the aforesaid suit: 

273 Now the condition of this obligation is such that the said 
James P. Crawford shall prosecute his said appeal to effect 

and answer all damages and costs if he fail to make his appeal good, 

then this obligation to be null and void; otherwise to remain in full 

force and virtue. 


JAMES P. CRAWFORD. [1.8.] 
CALEB H. HORNE. L. 8.) 
WILLIAM J. BROWN, Jr. [t. s. 


Sealed and delivered in the presence of— 
SAMUEL BELL. 
H. T. FENTON. 


Sureties approved. 
WILLIAM BUTLER, Judge. 


[Endorsed:] No. 40. April sess., 1883. Circuit court United 
States. Heysinger e al. vs. Crawford. Bond surappeal. Filed July 
23rd, 1884. 


2734 THE UNITED STATES OF AMERICA, 88: 


To !saac W. Heysinger, Christian H. Hershey, and J. Loren Hey- 
singer, trading as The Philadelphia Novelty Manufacturing Com- 
pany, Greeting : 3 
You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States to beholden at Washington on the 

second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the circuit court of the United States for the eastern 
district of Pennsylvania, in the third circuit,;wherein James P. Craw- 
ford is appellant and you are appellees, to show cause, if any there 
be, why the judgment rendered against said — as in said 
appeal mentioned, shall not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness my hand this twenty-eighth day of July, in the year of 
our Lord one thousand eight hundred and eighty-four. 

WM. BUTLER, Judge. 


Service accepted this 6th day of September, 1884. 
JOSHUA PUSEY, 
Counsel for Complainanis. 


274 UNITED STATES OF AMERICA, 
Eastern District of Pennsylvania, 


I, Samuel Bell, clerk of the circuit court of the United States of 
America for the eastern district of Pennsylvania, in the third circuit, 
do hereby certify the foregoing to be a true and faithful copy of the 
original pleas and proceedings in the case of Isaac W. Heysinger et 
al., complainants, and James P. Crawford, respondent, on file and 
now remaining among the records of the said court in my office. 

—8S§ 


Sct : 


178 JAMES P. CRAWFORD Vs. ISAAC W. HEYSINGER ET AL., &C. 


In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said court, at Philadelphia, this twenty-second 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-four, and of the Independence of these United States 
the one hundred and ninth. 


[Seal U.S. Circuit Court, E. D. of Pennsylvania. ] 
SAMUEL BELL, 
Clerk of C. C. 
Endorsed on cover: E. Pennsylvania C. C. U.S. No. 82. James 
P. Crawford, appellant, vs. Isaac W. Heysinger, Christian H. Hershey, 


and J. Loren Heysinger, trading as The Philadelphia Novelty Manu- 
facturing Company. Filed 10th October, 1884. 
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i7S) JAMES P. CRAWFORD Vs. ISAAC W. ITEYSINGER ET AL, &@. 


In testimony whereof T have hereunto subseribed my name and 
aflixed the seal of the said court, at Philadelphia, this twenty-second 
day of September, in the year of our Lord one thousand cight hun- 
dred and eighty-four, and of the Independence of these United States 
the one hundred and ninth, 


PSeal UL S. Cireuit Court, BL Do of Pennsylvania 


. | 
SAMUEL BELL, 
Clerk of c. €. 


Endorsed on cover: E. Pennsylvania C)C. UL S.No. 82. James 
bP. Crawford, appellant, es. Isaac W. Heysinger, Christian IH. Hershey, 
and J. Loren Hevysinger, trading as The Philadelphia Novelty Manu- 
facturing Company. Filed 10th October, 1SS4. 
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OctTosER TERM, 1887. 


JAMES P. CRAWFORD, 
Appellant, 


vs. 


ISAAC W. HEYSINGER, CHRISTIAN W.. 
HERSHEY; and J. LOREN HEYSINGER, 
Copartners, trading as THE PHILADELPHIA 

NOVELTY MANUFACTURING* COMPANY. 
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HECTOR T. FENTON, : 
Counsel for Appellant. 
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Supreme Court of the United States. 


JAMES P. CRAWFORD, 
Appellant. 
vs. 
No. 82. 
Isaac W. HeysinGer, CHRISTIAN \ 
H. Hersney, and J. LOREN ( 
HeryYsINGER, Copartners, trading 
as THE PHILADELPHIA NOVELTY 
MANUFACTURING Co. 
Appellees. 


October Term, 1887. 


STATEMENT OF THE CASE. 


This is an appeal from the Circuit Court of the United 
States for the Eastern District of Pennsylvania, by James 
P. Crawford, who was defendant below, and against whom the 
said Court entered a decree in equity for the payment of 
$225.75 and costs, and awarding a perpetual injunction, at 
the suit of Isaac W. Heysinger, et al., trading as The Phila- 
delphia Novelty Manufacturing Company, appellees and com- 
plainants below. 

The bill is founded- on Re-issued Letters Patent of the 
United States, No. 9,803, dated July 12, 1881, for the re- 
mainder of the term of seventeen years from September 25, 


2 


~~ 


1877, granted to Henry R. Heyl, for an “ Improvement in 


Devices for Inserting Metallic Staples.”’ 


The bill, which was filed June 9, 1883, recited the grant of 
the original patent on September 25, 1877; the re-issue 
thereof on July 12, 1881; the plaintiff's title thereto; and 
charged the defendant with infringement of the exclusive rights 
of the plaintiff under said Re-issued Letters Patent, in the 
manufacture and sale by said defendant of paper fasteners, known 
in the trade as the ‘‘ Victor Staple Driver,” and so identified in 
the proofs afterwards taken. The defendant operated under two 
patents, viz: Brown's patents of August 5, 1879, and July 4, 
1882. 

An answer was filed setting up these two patents under 
which the defendant was a licensee, and contending that under 
any proper construction to be given to the plaintiff's Re-issued 
Patent, in view of the state of the art, the defendant’s device 
did not infringe; also denying patentable novelty ; also that 
the re-issue was void, as not being for the same invention for 
which the original was issued, and that any rights the patentee 
might have had to remedy defects therein by re-issue were lost 


by laches in applying for such re-issue. 

The mechanical devices or models offered in evidence as 
Exhibits A, B, C, and D represent : 

(1) The “ Victor ”’ tool, Exhibit A, made by appellant and 
shown in Brown's Patent, Record, page 151. 

(2) The “‘ Heyl”’ tool, Exhibit B, made by appellees under 
Hey] license, see Patent, fig. 1, Record, page 27. 

(3) The ‘“ Novelty ’’ tool, Exhibit C, made by appellees, and 
shown in their Patent, Record, page 119. 


“%, 


(4) The Heyl] inverted tool, Exhibit D, made by him a year 
or so after his original patent, and after the issue of numerous 
other patents showing the advantages of such inversion of the 
parts; see his testimony on page 15 of Record, ans. 6, and 
Somers’ patent on page 142 of Record. 

Proofs were taken by plaintiffs and by defendant, and the 
cause having come on to be heard thereon, the Circuit Court, 
on November 9, 1883, entered a decree sustaining the Re-issued 
Patent as respects the first and second claims thereof, holding 
that they were the same as the fourth claim of the original, 
and that appellant’s device infringed the same, and awarding 
an injunction and account of profits and damages accordingly. 
By the same decree the cause was referred to a Master to take 
and state an account, who reported in favor of the complainant, 
finding that the appellant had made no profit, but awarded 
damages against him to the extent of the profit the complainants 
would have made on a like number of their tools had they 
made and sold the same; amounting to $225.75. Exceptions 
were filed by the defendant, which were overruled after argu- 
ment, and a final decree for said sum of money, with costs of 
suit, was entered May 26, 1884, and the injunction made per- 


petual, from which decree the defendant appealed. 


SUBJECT MATTER OF THE PATENT. 

Long prior to the date of Heyl’s alleged invention, 
mechanism operating by hand, foot, and steam-power, to in- 
sert and clinch metallic staples in books, papers, etc., was 
well known and extensively used. Such staples consisted of 
a piece of wire with the ends bent up at a right angle, so as 
to form a crown with parallel legs; and they are used to fasten 


together the leaves of books, sheets of paper, two or more 
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pieces of any penetrable material, and for various other like 
purposes in the arts. It was then well known that to insert 
the staple without bending the legs the latter must be sup- 
ported laterally while the pressure is exerted on the crown in 
the process of insertion. To accomplish this. it was only 
necessary to provide a staple case, in the form of a flat tube, 
and insert therein a sliding driver or anvil, in the form of 
flat piece of metal; the staple being inserted in the tube, 
orewn inwards, and ejected therefhom by the driver or anvil 
striking it en the crown, This instrament was well known, 
and is shown in Tomlinson’s patent. (See Record, page o4, 
Exhibit 6.) It was also well known that if the legs of 
the staple are brought to bear against a concave surface, 
when driven, that they will be bent inwardly, or clinched, 
as it is called. Such a device was in common use to bend the 
ends of staples and button prongs. (See Exhibits 8, 9, 14, 
and 22.) It was also well known, and so recited in earlier 
patents, that if a staple-driving instrument, as described, was 
placed on one side of a layer of papers or other material, and 
a staple clincher, as described, was placed on the other side of 
such papers, that percussive force (as distinguished from mere 
pressure) on the staple driver would force the staple through 
the material without previously puncturing the latter to form 
holes for the legs to pass through. 

With this information as part of the common stock of 


knowledge, many patents were applied for and issued for 


various forms and combinations of these parts in hand and 
power machines, notably the latter, and such patent claims were 
accordingly restricted to the specific forms and combinations 
shown and described therein. Most of these, however, were 


5 


for combinations of mechanism for operating the inserting and 


clinching devices with relation to each other. 


The prior patents offered in evidence fully and clearly show 
such an advanced state of the art, at the date of the original 
patent, that the field of invention at that time was confined 
within very narrow limits. Every one of the essential ele- 
ments of the Hevl device had been used, both separately and 
in Various combinations, many years previously, [Tt was, 
therefore, only apen to this Inventear ta devise some special 
form of one or more of these parts, oi some special combina- 
tion of them, What he did in this respect is fully, clearly, 
and accurately described in’ the original patent, though the 
claims thereof are fully anticipated by the references produced. 
Indeed, so overwhelming was the force of the prior patents, 
that Hevsinger, one of the plaintiffs, admitted that at least 
“the first and second claims of the original could not have 
been sustained” (see his testimony, Ans. 18, page 161); and 
Heyl, the patentee, admitted (Ques. 24, page 18) that the 
re-issue could not be construed to cover the appellant's device 
if the guide arm was omitted, that is to say, a recessed clinch- 
ing base used in connection with a detached staple driver and 
staple case, would not be the machine of the Re-issued Patent, 
without a guide arm, or its equivalent frame, forming part 
either of the clinching base or of the staple driver, so as to 
guide and bring the parts together. The recessed clinching 
base was proven and admitted to be old; the driver moving 
in a staple case was proven to be old; and the combination of 
these parts in a power machine was proven to be old. Various 
patents contained in the Record were made use of to show this 


advanced state of the art, but more particularly was it shown 
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in a hand-lever machine patented to J. C. Smyth February 6, 
1887. (Exhibit 14), see Record, pages 117 and 118. 

This patent shows every element of the Heyl device in 
the same combination; and the examination of it by the 
witnesses on both sides was specially directed to it on the sub- 
ject of novelty. Heyl was not examined concerning it. 
Heysinger, the plaintiff, in his testimony concerning it, ad- 
mitted that the elements common to the Smyth & Hevl ma- 
chines were ** means of forcing out a staple from a case, by a 
contained plunger, and bending the legs against a concave 
recess’ (see page 163, Ques. 28), and that the alleged novelty 
of Ifeyl’s device consists in the arrangement of these parts on 
a frame, or with respect to each other, so that they will admit 
of being adjusted to any thickness of paper [by which he 
meant pivoting their supporting arms, as a hand-stamp is con- 
structed, or in the form of plyers]; in the hand knob, and in 
its being a desk tool. These may be novel features in the 
sense of making the tool a more perfect one mechanically, but 
appellant contended that they involve no patentable novelty 
or invention. 

The patentee, Heyl, combined them thus, as shown in his 
patent drawings: Taking the ordinary form of seal stamp, 
which has a pivoted arm (see Fig. 5 of the patent, see 
Record, page 27), or the ordinary form of desk stamp (see 
McGill's Patent, of August 13, 1867, Exhibit No. 7 Record, 
page 86), the well kuown recessed clinching hammer was 


laced on the upper arm-and on the other or lower arm 
Pp 


or base was placed what is substantially the old ‘Tomlinson 
driver, above referred to, and (the latter clement being thus 
placed upside down) the tube sliding up and down on the 
metal driver, instead of the driver sliding up and down in the 
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tube, it was therefore necessary to add a spring (D) under the 
tube to cause it to retract, or a spring D' between the two to 
keep it up by friction, so as thereby to always leave the tube, 
in its normal position, so much above the end of the driver 
that a staple could be placed and supported in the slot thus 
formed by this position of the tube and driver. This consti- 
tuted his whole arrangement, and it differed only from what 
preceded it, in reversing the relative position of the driver and 
clincher, and embodying them in the well known form of hand 
stamp as a desk tool. 

The original patent in this case is the only one among the 
early ones issued that attempted, in view of the then advanced 
state of the art, to assert any elemental claim ; but, as seen 
by the record herein, the patentee was obliged to abandon the 
first three of the four claims that it contained. The first, for 
the recessed clincher, was proven and admitted to be old; so 
with the second and third claims, which were for the staple 
driving tube and driver, leaving only the fourth and last claim, 
which was for the combination of the driving and clinching 
mechanism; but its phraseology (irrespective of the state of 
the art) is such as to restrict it to the precise construction of 
device shown in the drawings and described in the specifica- 
tion. . It is quite true that it ought to have been so phrased as 
to expressly include the ‘sliding guide B”’ as an element, and 
also the spring D or the spring D’ between the guide B and 
the anvil A; and this is the only possible defect to be found 
in the original claim and the only warrant for a reissue ; but 
it is more than likely that, as these parts are plainly needed 
to make the combination operative, any Court would, in con- 
struing the claim, have included them by implication, other- 


wise the claim would have been meaningless. 
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An examination of this claim, in view of the state of the 
art, is convincing that it is the only one that could possibly 
afford the least ground for being sustained, and then only in a 
narrow and restricted sense, by impliedly including not only 
the frame, but the sliding tube and friction spring as elements. 
Manifestly and admittedly the inserting mechanism and the 
clinching mechanism were old; neither this patentee nor any 
one else had any right to a broad claim which would include 
every means of combining them; hence subsequent patents 
for each new combination of them must be limited and re- 
stricted to the precise combination shown. The doctrine of 
equivalents has no application to such a state of facts. What 
Hey! did was simply to embody them in the well known forms 
of hand stamp so as to make it a desk tool, and in so doing 
reversed the relative position of the parts. If there is any 
invention involved in so doing, it must be in the reversal of 
the parts and the consequent new arrangement of them; for it 
certainly does not involve invention to place the parts in a 
desk tool over placing them in a power machine. There is 
no “ general arrangement of the parts,” * * |* so that 
‘‘they will admit of being adjusted to any thickness of paper,” 
as spoken of by the patentee’s expert, any more than there is 
in the Smyth machine. Such remarks would apply only to 
Fig. 5 of the patent, and that is not claimed to be thereby 
different from the form shown in Fig. 1, and is certainly not 


patentably different. 


Formerly and naturally the clinching part was the base, 
and the inserting device was the upper arm; and this did not 
permit the staple to be supported in the tube. In some of 
the power machines the staple was so supported, by placing 
the parts in a horizontal position relatively to each other, or 
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by a spring holding the staple (as in Smyth); but Heyl con- 
ceived the idea of reversing the position of the parts, so as 
(by placing the inserting device on the dase of the tool) to 
thereby facilitate the insertion of the staple by hand into the 
open mouth of the tube, and also thus make the staple tube 
and its contained driver support the staple until it was driven, 
and this reversal of the parts necessitated the use of a spring 
D to support the tube and keep it above the end of the driving 
blade, or a spring D’ between them to effect the same end by 
friction. It is somewhat curious that even this friction spring 
D’, is borrowed from Smyth; for as its only purpose is to 
keep the staple tube open, the spring -k, of the Smyth machine, 
operates to produce the same result, as it holds the staple in 
place in the tube below the staple blade. 

It must therefore be manifest that if the Heyl Patent con- 
tains anything patentable at all, it must be for the specific 
combination and arrangement of the parts shown and described 


in the drawings and specification. Indeed, the language of the 


claim is imperative. It reads: ‘The combination of the sta- 


tionary staple support or anvil A with the receprocating slot- 
ted or recessed hammer, etc.’’ How can it be said that the 
claim covers a movable anvil or staple blade without entirely 
ignoring and eliminating the words “stationary” and ‘‘ sup- 
port’ from the claim? And again, how can it include a fixed 
recessed clinching base without striking out the word “ recip- 
yocating’’ from the claim ? 

This Court has so often said that where a patentee uses 
words in a claim which are words of limitation, but which are 
at the same time in accord with the description and drawings 
of the thing. claimed, he is bound thereby, even though it 


afterwards appear that they were not coextensive with the 
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invention. TF this were not sa. the pablic would be deceived 
wd wisted Gy Rading that plain Taitations were really elastic 
TeV H RENTS, 

The original patent thas contained: Data siagle chia (the 
foareh) that ever the appellees contend cevered. or was de 
tendedt te cover, anvthing they had a mght to clan as new, 
The record shows that the appellees were as early as TSa0, 
making a device called the » Novelty ~ paper fastener, which 
is substantially the same (for the purposes of this case) as the 
appellants’ ** Vietor tool’ Hence the appellees, having secured 
license and assignment, under the Heyl original patent in 
question, proceeded to re-issue it. [tis not open to dispute, 
for it shows on the face of it that such re-issue was sought for 
the purpose of covering Just such tools as the Novelty and the 
Victor, neither of which would have been within the limits of 
the original fourth claim, even though that claim had expressly 
included as an element (to make it operative) the * sliding 
guide BO which omission is now said to be the main defect 
for which the re-issue was asked, 

There is wo substantial variation between the descriptive 
pants of the oniginal and reasowed patents except the msertion 
mie the redsswe ef an additional deseription of Bigs. 1, 2. 
and 3. in the two paragraphs hamediately preceding the clams 
of that patent. ‘The claims of the reissue are, however, eight 
in number, The Arst intentionally, no doubt, omits the “spring 
D or D'” without one of which the device therein shown 
could not possibly be operated in the manner shown and de- 
scribed; but as the guide-is said to be a ‘sliding’ guide, the 
spring would be included by implication. It is in almost the 


exact language of the fourth claim of the Original Patent, but 


includes expressly the ‘‘ sliding staple guide.”’ It is really the 


ie 


only properly drawn chain in the whole instrament, and should 
he comstrmed as the oniginal Rarth claim world have been: 
the sword ik Rey the device shown, as a complete tool, bat 
eanits the Teatting werd * stationany > ai the Omiginal Patent : 
the tha i the same as the second, when the driver and 
chmcher are attached to each other so as to be adjustable with 
relation to each other, prestamably as in Pig. Oo, and omitting 
all himiting words and clauses: the fourtd is precisely the same 
as the third, but including the knob as an element; the Rfth 
wand seventh ave substantially the same as the second and trard 
of the Original Patent, both of which original claims, it is 
conceded by the witness Hevsinger, could not have been sus- 
tained, and which are shown by the proofs to be very old; but 
it is not necessary to consider them in this connection, as 
detendant’s device does not involve that mechanism, and he is 
not charged with infringement thereof The frst claim of the 
Original Patent is dropped entirely” The stath and eeghth 
claims remain to be considered: the former is identical with 
the third claim, bat omitting the spring as an element: and 
the latter is for the combination chimed in the Tewts chan, 
bat conflved te an daplement in which clincher is reciprocated, 
and the parts attached to each other of the Ram shown i the 
drawing, and constituting an taplement te be operated by 
hand only, . 

Of these claims, apart from the first, which is substantially 
the same as the fourth of the Original Patent, and the fifth 
and seventh, which are wholly lacking in novelty, as conceded, 
the second, third, fourth, sixth, and eighth, are stripped of all 
qualifying and limiting words found in the Original Patent, and 
are all of them framed with the manifest idea and intention of 


including a device which is substantially the Novelty and Victor 
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tools, namely, a hand stamp, in which the spring may or may 
not be used, and in which the parts may be reversed and put back 
as they formerly were, viz.: a clinching dase and an inserting 
device as an upper arm, whether detached or not; in brief, 
any and every form or means of combining the old elements 
of driver and clincher that takes the form of a hand or desk 
tool. 

Irrespective of the fact that such expansion of the claims, 
in a re-issue renders it pro tanto void as respects the added 
claims; it is, as to such claims, a patent for a different inven- 
tion; but if justification could be found within its corners for 
such additional clauses of claim, the rights of the public and 
of other inventors, accruing doing the four years, nearly, 
before it was applied for, bar the assertion at this time of any 
such alleged right. 

THE ISSUES. 

Upon the hearing of the cause the plaintiffs argued for an 
injunction as respects claims one and two mainly, while in the 
proofs (see Heyl, p. 16, Ques. 9 and 10) it was claimed that 
defendant infringed the second, fourth, and eighth claims, 
and ** possibly,” as he said, the first and sixth. The opinion 
and decree of the Court, however, deals with the first and 
second claims only, and properly so: hence the final disposition 
of the question of infringement will depend upon the con- 
struction to be given to these claims, It was undisputed 
that the appellant made a device called the * Vietor” tool, 
and the comparison is to be made with that. | [t was in 
evidence in the cause, and is fully illustrated in exhibits 25 
and 25, Brown's Patents of August 5, 1879, and July 4, 
1882, under which the appellant is a licensee. Under the 


issue of novelty, and of patentable novelty in view of the state 
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of the art, many prior patents were offered in evidence, 
reliance being placed mainly upon those which showed the 
staple inserting and the staple clinching devices, separately ; 
and finally, J. C. Smyth's patent, of February 6, 1877, 
which shows them in combination. Others of those offered, 
bearing date, some of them prior to the original Heyl Patent, 
and some aiterwards, but before the date of the re-issue thereof, 
were made use of to show the recognition by the Patent Office 
authorities of the independent rights of such patentees as not 
conflicting with the original Heyl machine. The file-wrapper 
and contents of the application for the re-issue was put in 
evidence to prove, among others, the requirements of the 
Patent Office that qualifying terms should be used by the 
applicant, and which words were so afterwards used and in- 
serted as words of limitation into several of the claims; 


? 


notably the word ‘stationary,’ with respect to the staple 
blade, and the word “‘ reciprocating”’ with respect to the clinch- 
ing device. These were all-important words in construing the 
claims. The appellant therefore mainly contended in the 
Court below for such a limited construction of claims one and 
two as the plain meaning of the words would imply, and as 
the fourth claim of the original would have been construed ; 
and hence, if so construed, there was no infringement. 
The defendant farther contended that if such claims were 
not so construed, but if interpreted to mean more than the 
specific arrangement and combination shown in the drawings 
and claimed in the original patent, then the re-issue was 
void as being for a different invention; and further that if 
the patentee was the first inventor of more than his original 
claims covered, and had under other circumstances the right 


to amend his claims accordingly by means of a re-issue, he 
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had waived or lost such right by his laches. Finally the de- 
fendant contended that, in view of the state of the art as dis- 
closed by the J. C. Smyth patent and others, the patent in suit 
was void for want of novelty, or at least that the changes 
made by Heyl were merely mechanical changes, and involved 


no invention or patentable improvement. 


INTERLOCUTORY AND FINAL DECREES. 

The case having come on to be heard on the pleadings and 
proofs, an interlocutory decree was entered in favor of com- 
plainants, adjudging the first and second claims of the re-issued 
patent to be valid, and that the defendant had infringed the 
‘same. ‘Thereupon a perpetual injunction was awarded as re- 
spects the matter of said two claims of the patent; and the 
cause referred toa Master to take and state an account of 
profits and damages. [For decree, see page 165 of Record 
and Opinion, on which it is based, on page 163. ] 

The Court, as indicated in its opinion, evidently thought 
that the portable desk tool feature of the combination constitu- 
ted a patentable difference over Smyth and prior devices, and 
was led to its conclusion on the apparent external differences 
in the machines, due to the additional parts in the Smyth 
device; and thereupon erroneously giving such a broad con- 
struction to the claims as not only to cover the specific combi- 
nation involving the desk tool feature, shown in the patent, 
but every other combination of the parts in a combined porta- 
ble form to adapt them for use as a hand tool; while perhaps 
the Court was influenced to the defendants’ prejudice (as would 
appear from the opinion) from the fact that the defendants 


principal witness and licensor had been previously made 


defendant in a suit on the same patent, and had not therein 
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made use of the Smyth patent as an anticipation ; and while 
there may or may not have been reason for this, the fact should 
not have operated to the prejudice of a stranger. 

The cause having been referred to a Master, proofs were 
taken, which resulted in showing that defendant had made no 
net get or profit on the Victor tools made and sold by. him 
during the period covered by the accountings but the Master 
found that he had made and sold 2,150 of such tools; and 
without any proof that defendant's sales had in any manner 
interfered with the plaintiff ’s sales of the Heyl tool, awarded 
to the plaintiffs, as damages, the profits they would have made 
on a like number of ‘‘ Novelty ”’ tools had they made and sold 
the same; to wit, the sum of $225.75; though it was strenu- 


ously objected by defendant that comparison with the 


’ “ Novelty’ tool was unfair and improper, and though it 


plainly appeared from the proofs that a comparison with the 
2 Heyl ’ tool [also manufactured and sold by the plaintiffs, and 
which was really the patented tool, and the proper one to 
make the comparison with], would have been barren of 
profitable result to the plaintiffs. Exceptions were taken to 
the report and findings of the Master, which were overruled 
by the Court, and a final decree entered. [For decree, see 


Record, page 175. | 


ASSIGNMENT OF ERRORS. 


The opinion of the Court below, on which the interlocutory 
decree for injunction and account was based, refers only to 
the matter of the first and second claims of the patent, to 
the question of novelty as put in issue by the Smyth patent, 
and in a general way to the consonance of the re-issue with the 
original patent. The important question of patentability as 
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controlled by the evidence of the state of art, and the conse- 
quent construction to be given to the claims as decisive of the 
question. of infringement, did not seem to claim the Court’s 
attention. 

First. The Court below erred in sustaining the first and 
second claims of the re-issued patent as being for the same 
invention as that claimed in the fourth claim of the original 
patent ; because, as construed by the Court, they were mani- 
fest enlargements thereof and unwarranted by anything found 
in the original grant. 

Second. The Court below erred in sustaining the first and 
second claims of the re-issued patent as valid, because, as 
construed by the Court, the matter thereof was clearly antici- 
pated by the J. C. Smyth Patent, Exhibit 14, and was other- 
wise shown to be lacking in patentable novelty. 

Third. The Court below erred in sustaining the re-issued 
patent as valid, because in view of the state of the art, it did 
not involve invention, or constitute a patentable combination, 
to merely locate the old inserting and the clinching devices in 
the well-known hand stamp or desk tool without substantial 
alteration of any of the three elements thus brought together, 
or causing them, or any of them, thereby to perform any new, 
additional, or different function. 


Fourth. The Court below erred in not finding the issue of 
infringement in favor of defendant and dismissing the bill, 
because the state of the art, as well as the original patent, 
required such a limited construction to be given to the claims 


of the re-issue as to exclude the appellant's device. 


Fifth. The Court below erred in not construing the first 
and second claims of the re-issue to be for the specific device 
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set forth in both patents and claimed in the fourth claim of | 
the original patent, viz.: a desk tool with a reciprocating 
clinching device and a stationary staple blade in combination 
with a sliding guide and spring. 

Sixth. The Court below erred in sustaining the re-issued 
Ba patent as valid, because in view of the state of the art showing 


the same elements in substantially the same combination in a 


power tool, it did not involve invention to reduce the size of 


the machine so as to make of it a desk tool or hand-stamp. 


Seventh_—The Court below erred in not decreeing the Re- 
issued Patent to be void, in so far as it claimed anything 
beyond the matter of the fourth claim of the original patent, 
because all else was new matter, wholly unwarranted by any- 


thing contained in the original grant. 


Eighth.—The Court below erred in sustaining the first and 


second claims of the Re-issued Patent, and construing the 


same broadly to cover more than the narrow and restricted 
fourth claim of the original patent, because whatever right, if 
any, the patentee might have seasonably had to enlarge the 
said claim by re-issue, was lost, abandoned, and waived by 
laches in neglecting for nearly four years to make such en- 
larged claim or claims, and adverse rights, by patent and by 


public use, having intervened. 


Ninth.—The Court below erred in sustaining the Master’s 


Report and overruling appellants’ third, fifth, and sixth excep- 

tions thereto, because the comparison of appellants’ machine 

as to cost, price, and profit was not made with the Heyl pat- 

ented tool, but with the appellees’ ‘“‘ Novelty’ tool, which 

is wholly different in many respects, and not that upon which F 
the Court decided the question of intringement. 
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Tenth.—The Court below erred in sustzining the Master's 

, Report and overruling appellants’ second exception thereto, 
which was as follows: ‘¢2d. Because the Master erred in 

awarding damages against the defendant, based upon what the 

plaintiffs’ would have made in selling a like number of ** Nov- dp 

elty”’ tools, in that there was no evidence that the plaintiffs | 


would have sold to defendants’ customers.’ 


" Eleventh.—The Court below erred in sustaining the Mas- | 

ter’s Report and awarding substantial <lamages, as such, | 
against the appellant; for that there was no evidence to show | 
that the profit claimed to have been made dy the appellees on = * | 
their ‘‘ Novelty ’’ tool was in any manner due to the patented | 
feature ; or that the appellants’ sales had in any manner inter- 
| fered with or prevented sales by the appellees to the same 
| purchasers; or, in fact, any evidence in the cause, of any 


Hy character, to warrant more than a nominal award. 


: POINTS OF ARGUMENT. 
I. The state of the art, and herein of the novelty and pat- 


entability of Heyl’s alleged invention. 
Novelty in a mechanical sense does not always involve or 


a pada enn 


include novelty in a patentable sense; hence mechanism im- 
proved by the expected skill of the calling of the artisan to 
i adapt it to a particular and even novel but analogous use, may 
| render such mechanism of greater utility, yet this is not neces- 
i sarily invention. In like manner old and well-known combi- 
h nations of mechanism may, by slight changes in arrangement of 


the parts, make such combinations useful for other but analo- 
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gous purposes, for which they never were used before, yet the 


| new arrangement, unless it operates differently, or produces a 
Bi: substantially new result. lacks patentability. Authorities in sup- 
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port of these propositions are hardly necessary ; they are funda- 
mental law. Applying them to the facts presented by the 
case at bar, the patent involved here has very little, if any, 
support to rest upon. The opening clause of the specification 
stating whereof the improvement consists, impliedly admits 
that the elements that perform both the staple inserting and 
the staple clinching are old, are combined in this machine 
without substantial change in their structure, and that the 
only novelty claimed consists in arranging them in “an im- 
plement of the form of a hand stamp.” The appellee’s ex- 
pert seems to take the same view of it. See Record, page 
161, Ans. 19. 

A. 19. ** The first three claims of the original were entirely 
outside of the statement of invention in the specification, 
which reads, ‘ My invention consists of an implement in the 
Jorm of a hand stamp, by which metallic staples may be forced 
through sheets of paper documents, and secured by clinching 
the legs on the reverse side. The form of a hand stamp 
marked the general adaptation and construction of the parts, 
while the sheets of paper documents marked the miscellaneous 
character of the work for which tt was adapted, in contradis- 
tinction to previous tools made for use on edition of pamphlets.’’ 

Apart from this intplication to be drawn from the patent 
itself, the evidence of the state of the art shows not only 
that both elements named are separately old, but that both 
have been combined for the same purpose as the machine of 
the patent in question. he evidence in the cause also shows, 
by the admissions in testimony of the patentee Heyl, and of 
the appellee Heysinger, that this is so, Heyl admitting (see 
Record, page 18, Ans. 23 and 24) that the appellant's device 
(the Victor tool) would be no infringement if the guide arm 
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was not used. Hence the contention on the part of the ap- 
pellees now is, not that the patent is valid for any separate 
element, nor even for every combination of the elements, but 
for a combination of them in a particular manner, to wit: in 
the form of a hand stamp or desk tool. The determination of 
the question of patentable novelty, therefore, turns upon 
whether or not the combination of these admittedly old 
elements in the Heyl machine was a substantially new com- 
bination of them, or merely a new arrangement thereof not 
substantially different from the old combination of them, and 
not differing therefrom in mode of operation and result 
Step by step the appellees were compelled, by the closeness 
of the similarity of the devices of the prior patents offered 
in evidence, to abandon all the claims of the original patent 
except the fourth, which they rested upon (see Heysinger’s 
testimony, Record, page 161, Ans. 18 and 19); and what- 
soever is not justified and supported by that claim will 
receive no help from the numerous claims of the re-issue. 
Lastly, the Smyth patent, Exhibit 14 (see Record, page 117), 
was offered as a complete anticipation, or at least as presenting 
so much of the Heyl device that the difference was impossible 
of patentable definition. The appellant’s expert witness testi- 
fied fully concerning it, and, comparing the two devices, said 
(Record, page 40, Ans. 42): ‘‘I find them working the same, 
producing the same result, and operating in just the same 


combination.’” He was cross-examined at length, without — 


weakening his statement in any respect. Heyl, the patentee, 
who was examined in chief, was not called to rebut this proof; 
but Heysinger, who is one of the appellees, who acted as 
attorney for Heyl in procuring the re-issue, and who was also 
his own expert witness, was examined in rebuttal concerning 
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it. The appellant may safely rest the disposition of this 
<juestion upon his answers (see Record, page 159, end of tenth 
answer, and 19th and 28th answers, on pages 161 and 1638), 
wherein he. says: ‘“ The elements common to the Smyth and 
Heyl machines are simply means of forcing out a staple 
from a case by a contained plunger, and bending the legs 
against a concave recess. These elements are old, and were 
shown in United States Patents * * * No claim is made on 
the Heyl Patent, as I understand it, for any such combina- 
tion, except as adapted by him for uses in the general combi- 
nation described.”” And see his 28th x Ans., Record, page 
1638, following up this subject. 

The Record is full to overflowing, showing in various power 
machines the combination of staple driving and staple clinching 
mechanisms ; hence the appellee Heysinger, in his 10th and 
19th answers, above quoted from, was quite right in disclaiming 
a general combination of these elements and confining the 
patent to the matter of the original fourth claim as covering 
only a particular arrangement of these elements in combination, 
viz.: in the form of a hand-stamp, or desk tool to be operated 
by hand, in which the stapling device and the clinching device 
were, as he alleged and argued, opposite compressing jaws 
acting automatically to adapt them to hold various thicknesses 
of paper to be stapled, and that hence this feature of alleged 
automatic compression marked a patentable departure in the 
Hey] device from former combinations of the same elements. 
But all these alleged novel functions exist, not in the patent, 
but in the proofs; the original patent says nothing about au- 
tomatic compression or opposite jaws, and while some of the 
claims of the re-issue use the term “‘ opposite jaws,” no such 


words or any equivalent language is found in the specification. 
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In point of fact the machine has no such function as. automatic 
adjustment or compression, and Fig. 5 of the drawings is the 
only arrangement shown which may properly be said to have 
opposite jaws, and it is in point of fact the equivalent of pliers, 
and it is not novel with this patentee apart from its use in 
holding staple inserting and staple clinching devices ; while 
the other form shown in the patent is precisely the well known 
form of hand-stamp shown in McGill's early patent of 1867 
(Exhibit 7, see Record, page 86), and has no vibrating or 
compressing jaws of any kind. These two forms are not 
patentably different, and are stated in the patent itself to be 
equivalent devices. 

Again, it is admitted in the appellees’ proofs that the retract- 
ing spring D, to force up the sliding staple-case, is not an essen- 
tial feature, and may be omitted. (See Exhibit D, produced by 
Heyl, Heysinger’s testimony, Ques. 8, Record, page 156, and 
Ans. to Ques. 10, folio 281, page 158.) The patent itself 
also proves this, because the drawings show and the specifica- 
tion describes a friction spring D’ as the equivalent of the 
retracting spring D, the main and essential function being 
simply to hold up (not bring up) the sliding tube above the 
end of the contained driver, so as to be able to insert a staple 
in the open end of the tube; and this is accomplished whether 
raised by hand and there held by the friction spring D’, or 
both raised and held by the retracting spring D; and the 
patent states them to be equivalents. Heysinger’s testimony 
also admits this inferentially, where he says (Record, page 158, 
Ans. 10, folio 231), “‘the retracting spring to bring up the 
plunger will save one motion of the hand and allow the same 


to occupy itself with inserting a fresh staple, thus expediting 
the operation of the machine.’’ The language is carefully 
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chosen, but is absolutely true. With the parts reversed—i. e., 
the recessed hammer as the dbase, and the staple tube and 
plunger as the upper arm, no retraeting or other spring is 
necessary. This is clearly proven in the cause; is admitted 
by Heyl, and shown in his Exhibit D; and is proven by the 
machine itself. But with the parts as arranged in the Heyl 
patent—z. e., with the staple tube and plunger as the base, 
something must be used to hold up the sliding tube while a 
staple is inserted. Hence the original patent described a 
friction spring D’, or its equivalent spring D; the former is 
merely a friction spring, and holds the sliding tube in place 
when lifted up by the hand; while the latter not only holds it 
up, but of itself 2fts it up. Hence Heysinger’s remark above 
quoted, that “the retracting spring to bring up the plunger 
will save one motion of the hand.” But the point made is that 
the only recessary function of the spring in this machine is the 
holding up, and not the bringing up, of the tube, and that 
both D and D’ perform this function in precisely the same 
manner, and are described as equivalents in both the original 
and re-issued patents in the following language: ‘* The normal 
position of the guide B (the sliding staple tube) is elevated, 
and in order to keep zt in this position, or from dropping 
prematurely, I employ a spring D, which may press up under 
the guide, or a spring D’, which may press against it, and 
thus produce the necessary friction.’” No such word as “re- 
tracting’’ in connection with this spring is found anywhere in 
the patent; no such function is therein assigned to it; no 
claim is made for it in the original patent, and no attempt at 
this time to distinguish between the Heyl device and those 
that preceded it, on the ground that the spring of the Heyi 
device has any additional function beside that of a friction 
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spring, to hold up the tube, is at all sustainable under this 
state of facts. 

Without referring in detail to the many prior patents con- 
tained in the record, showing combinations of staple-inserting 
and clinching mechanisms, it will suffice to show an advanced 
state of the art to refer to those granted to the same patentee, 
particularly those dated March 28, 1876, and October 24, 
1876. (See Record, pages 97 and 100.) With reference to 
the latter, Hey] testified, under cross-examination, as follows. 
(See Record page 18.) 

X VY 27. Will you please look at Letters Patent granted to 
you October 24, 1876, tor a machine for forming, inserting, 
and clinching staples, and state if you do not find therein 
staple guiding and driving mechanism in combination with a 
guard-plate N, ‘having a narrow slot, with two countersunk 
enlargements in it at points opposite to the entrance of the 
staple legs,’ for guiding the latter towards each other, and 
serving partially to clinch the same ? 

A 27.1 find the devices described in the question, but the 
said slot in the guard-plate, having two countersunk recesses 
in tt and having no bottom, is merely a guide to direct the two 
opposite staple legs into position where the two rotating 
clincher jaws may certainly strike them, and bend and clinch 
the same, so that the element of an unmovable recess clincher 
and the element of a reciprocating driver provided with a 
knob, are not found in said machine described in said Letters 
Patent. : 

X @ 28. Apart from the knob, however, you find in that 
patent, do you not, a reciprocating staple guiding and driving 


mechanism in combination with a slotted guard-plate, to direct 


and partially bend the staple legs toward each other ? 
A 28. Yes, sir.” 
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The witness, having thus attempted to distinguish between 
the slotted guard plate of this patent and the recessed clincher 
plate of the patent in suit, was further cross-examined, as 
follows: (See Record, page 20.) 

X Q 35. “In this patent of October 24, 1876, are. the 
clincher-plates in the position shown in figure 5, when in a 
state of rest, and before beginning the operation of flattening 
down the ends or legs ? | 

A 35. The drawing, figure 5, represents them in a state of 
rest before they are operated to perform the. function of 
clinching. 

X Y 36. That being 80, the staple-legs, after being forced 
through the paper, bear against the inclined faces of these 
clincher-plates, and are slightly turned inward, as set forth in 
that patent, and shown in figure 5. Is not that so ? 

56. Yes, sir.” | 

A reference to these figures of the drawings of this plate 
will show the clinching done quite as effectually as it was in- 
tended to be done by the “ recessed hammer’”’ of the original 
patent on which the re-issue in suit is founded, that patent 
containing express directions and means for flattening down 
the staple legs after they are bent towards each other by the 
recessed hammer. 

Again, the feature of inserting and clinching a staple by 
sudden percussion, as distinguished from mere pressure, 1s 
found in the patent of Heyl & Brehmer of October 8, 1872, 
Exhibit 10. (See Record, page 92, lines 16 and 17.) 

The witness, Heyl, was further interrogated, as follows, to 
show, beyond cavil, that he was not the first to use a recessed 
hammer, alone and without other aids, to clinch staple legs. 
Also, that he was not the first inventor of a staple-inserting 
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device consisting of a sliding tube and its contained driver, 


: such as described in his patent. (See Record, page 22. 


AX @ 45. * You are aware, however, that tt was not novel 
with you to use a recessed clinching anvil? 
A 45. Yes, sir. 
A W46. Are you familiar with Letters Patent No. 56,884, 
dated August 7, 1866, to A. C. Betts, and also Patent 
132,221, dated October 15, 1872, to J. Tomlinson, both tor 
staple guiding and inserting devices ? | 
A 46. I have seen both patents referred to. | 


A V 47. Do not they both describe a tube For holding a 
staple, in which tube is a sliding hammer, to be operated for 


' driving a staple down through paper stock or other material ? 


A 47. Yes, sir; so far as the action of the tool is described 


in the question, leaving out the purpose or the*material to be 


i | stapled, which I do not remember about.” } 
1} ; : 
PO But to remove any doubt as to whether the patentee Heyl 


originally intended to make claim to any of the elements, or 


even to their general combination, but only to their arrange- 


ee te 


ment in a hand stamp, he was further cross-examined: (See 
Record, page 17.) 


NX @ 15. You probably did not understand my question. 


Did you mean to say that you are the first inventor of a staple- 
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guide, B, of an anvil, A’, of a cotl-spring, D, and of a recipro- | 
cating-driver, with a knob to it, or any of them, alone and 


separate from the others ? 


A 15. 1 did not mean by my answer that these devices, 
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tinct novelty ; I meant that their combination for the purpose 


specified was novel. 
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X Y 16. And that only. Is not that so? 

A 16. L think tt is. 

And again, to get upon the record a more specific definition 
of the scope of his alleged invention, as understood by him- 
self, and to compel him to define its distinguishing character- 
istic which represented to his mind its sole patentable quality, 


he was interrogated as follows: (See Record, page 24.) 


XQ 61. Do you consider tt an essential feature of your 


envention, that a device should contain a knob or other equiva- 
lent means of operating tt by a blow of the hand, in the ab- 
sence of which, such device would not be in the claims of the 
patent ? 

A 61. I do consider it essential to the device that the pro- 
cess of inserting the staple should be in some means by the 
force of the hand, as the tool is intended to be a hand-oper- 
ating tool, and not one of the class termed as power tools, or 
those operated by foot-treadle. } 

To further inquire as to whether or not a machine operated 
by a lever, which construction would be wholly inconsistent 
with the theory of so-called ‘‘automatic adjustment of the 
jaws,’ the witness was asked: (See Record, page 24.) 

NX Y 63. If the reciprocating anvil—or, in case of inverting 
of the parts, the staple driver—was operated directly by a 
hand lever, would that be the equivalent of your knob to be 
struck by the hand ? 

A 63. Said device would contain all the equivalents, with 
the addition of a lever. | : 

And, of course, in such a device, if a lever was used to 
draw up the driver in the sliding tube, it is manifest that no 
spring of any kind is needed, and this was admitted by the 
appellee's expert. Again, the witness was examined as fol- 
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| lows, in view of the Smyth patent, afterwards offered in evi- 
| dence, to obtain his own views of what would be a mechanical 
equivalent of this device: (See Record, page 24.) 

X Q 64. If in figure 3 of the Re-issued Patent the parts 
‘ | were reversed, and the clinching anvil stationary at the bottom, 
: and the staple guide reversed and put at the top of the device, 
would you consider such a construction to be within the claims 
: of this Re-tssued Patent, and to be the substantial mechanical 
| equivalent of the tool therein shown and described ? 

A 64. Certainly. 

| With this clear exposition of the state of the art, and of the 

patentee’s views of the character and scope of his alleged in- | 
vention, and of his patent therefor, and of what he thought | 
constituted the distinguishing features of his alleged invention, 


and of what, in his opinion, constitutes a mechanical equiva- 


lent thereof, no difficulty will be experienced in finding the 
Patent of February 6, 1877, to J. C. Smyth, Exhibit 14 | 
(printed in full, with drawings, on page 117, 118, and 119, of | 
Record), to be a full and clear anticipation. In fact, it would 

be impossible not to find such a machine constructed as in this 

Smyth Patent, to be an infringement of the Hey! Patent, ac- 

cording to the testimony of both the patentee Heyl and his 

expert, Heysinger; and necessarily the counter proposition is 

true, that it is an anticipation. 

| The construction and mode of operation of this Smyth 
i | machine, and a comparison of it with that of the Heyl patent 
| in suit, is fully set forth in the testimony of the appellant's 
expert witness Brown, see Record, pages 3Y to 41, Ques. 33 
to 51. Apart from that, however, an examination of the 
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i patent itself is convincing that it leaves no support on which 
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the ]leyl patent can rest. While in it the clinching recess is 
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at the base of the machine and the staple inserting mechanism 
above it, this inversion of the parts, according to Heyl’s testi- 
mony (see Record, page 24, Ans. 64), is a mechanical equiva- 
lent. It contains a recessed clinching hammer, precisely like 
Heyl’s, and also a staple tube and driver, sliding with relation 
to each other. It contains these parts in a frame arranged 
opposite to each other and so that the operative parts willbe 
guided towards each other, and so arranged that they represent 
opposite jaws, as Heysinger calls them, precisely as in Figs. 
1, 2, and 3 of the Heyl patent; and the army which contains 
the recessed clinching device is pivoted, so that if the machine 
was turned around, in order to make the clincher the upper 
arm or jaw instead of the base, it would be a fac-simile almost 
of the form shown in Fig. 5 of the Heyl patent. And lastly, 
the spring K of the Smyth patent, while it is only described 
as possessing the function of holding the staples, one by one 
in order to insert them singly, manifestly would support the 
end of the staple blade on or above the crown of the staple, or 
it the parts were reversed in position would hold up the staple 
tube by frictional contact precisely as the friction spring D* of 
the Heyl patent holds its sliding tube. 

Strenuous efforts were made by the expert Heysinger on 
behalf of the appellees, to distinguish between the machines, 
but his effort was a failure. See particularly. his answer to- 
x Ques. 28, Record, page 163. It consisted mainly of objec- 
tions that it was a power tool operated by a lever, and not a 
hand tool; but this did not make it patentably different, and 
Heyl had already admitted that a lever would be an additional 
feature only ; also that it had several added parts to feed the 
staples into the tube automatically, but this did not add to or 
detract from its completeness as a staple driving and clinching 
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mechanism, in which the staples were fed singly and simulta- 
neously driven and clinched by one operation ; also that it had 
no knob, but it has a hand lever working the staple blade, and 
Hey] testified in positive and unequivocal language previously 
quoted, that this would not make his machine different if so 
constructed ; also that it had no retracting spring, but Hey- 
singer had already testified that lever machines needed none, 
nor would any be needed when the clincher is at the base; nor 
is any retracting spring claimed in the original or in the 
re-issued patent either alone or as an element of a combination ; 
but it has a spring, KX, which is trulv a fac-simile of the friction 
spring, D', of the Heyl patent, and would operate in precisely 
the same manner on a reversal of the staple driver to the base 
of the machine; also that it was not capable of automatic 
adjustment to varying thicknesses of paper, but it has as much 
of so-called adjustment as the Figs. 1, 2 and 3 of Heyl, and 
precisely the same as Fig. 5 of Heyl when the parts are 
reversed in position and the recessed staple clinching arm is 
above the inserting device. In short, it contains every one of 
the same elements in precisely the same combination for the 
same purpose and operating in the same way—the parts being 
reversed in position, but that is said not to be material—with 
superadded parts to make it capable of self-feeding and to do 
heavy work, but which superadded parts do not affect in any 
way the principle of construction or mode of operation of the 
staple inserting and clinching devices, and their arrangement 
or combination in a frame so that they will be opposite to each 
other—or be opposite jaws, so-called—and the operative partg 
be guided towards each other with certainty in the operation 
of simultaneously inserting and clinching staples by a single 
movement. Indeed, the differences between this machine and 


that of Heyl! are not susceptible of patentable definition. 
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To illustrate more fully the points made in argument the 
annexed cuts, on page 43 of this brief, show the Smyth ma- 
chine in the various forms that Heyl and Heysinger consider 
equivalents of Heyl. Upper Figs. 1 and 3 is the drawing as 
it appears in the patent. Fig. 2 shows the same, with the 
position of the parts reversed. And lower Fig. 3 shows the 


same as Fig. 2, with the spring K acting as a friction spring. 


If we again refer to the testimony in the cause showing the 
views of the patentee himself as to the scope of. his patent 
claim, it will be impossible to sustain it in view of this prior 
device. Having admitted the elements to be old, and their 
general combination to be old, he was finally driven to rely on 
their union in a machine in which they were guided to each 
other as opposite jaws, and stated, in most positive and une- 
quivocal terms in Ans. 24 (see Record, page 18), that the 
appellant's device—the Victor tool, Exhibit A—would not be 
the machine of the reissued patent if the rigid guide arm was 
omitted. Hence he considered the “guiding” feature to be 
the distinguishing characteristic of his device which marked 
its novelty ; but a mere glance at the Smyth drawings disposes 
of that feature of alleged novelty most effectually. 

Conceding, however, as we must for the sake of fairness, 
that Heyl (though not the first to combine these elements) was 
the first to put them together in a small desk tool such as 
McGill’s (see page 86), and in so doing was the first to arrange 
them in such manner that the recessed clincher should be the 
upper arm or hammer, and that in the stapling mechanism the 
staple tube, and not the staple blade, should slide, so that the 
staple could be inserted crown downwards, and be supported 
temporarily until driven; he has, unfortunately for himself (in 


order to bring in the appellant's device), admitted that inver- 
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sion of the parts is a mechanical equivalent of this device. 
Whether he was right or wrong in that admission, either con- 
clusion is sufficient to defeat the patent. If he was right, 
then Smyth shows all his elements in the same combination ; 
but if he was wrong, then (apart from the fact that the apel- 
lant’s apparatus would not be an infringement under such a 
view) the case presents, in view of the proven state of the art 
and the admissions in the testimony, the fact that the device 
lacks invention and patentability. As we have seen from the 
prior patents and the testimony quoted, the Heyl device con- 
sists of two old features, without alteration or change in their 
parts in any respect, and which had previously been combined 


before for the same purpose, and both of which the public had 


a full right to use separately and in other arrangements of the | 


same combination, merely placed by him in the old and well- 
known hand-stamp; that shown in McGill’s Patent of August 
18, 1867 (see Record, page 86), being an exact fac-simile 
of that adopted by Heyl for the purpose, and shown in Figs. 
1, 2, and 3 of his patent. By use of such a supporting frame 
or stamp, which was not novel with hin, is built up the argu- 
ment that his device is a desk tool; that it has opposite auto- 
matically adjustable jaws, that the parts are so guided to each 
other, etc., etc. His device contained none of these features, 
novel with him. In brief, he combined, or rather arranged 
together three old elements, viz.: the McGill hand-stamp, the 
old recessed clincher, and the old staple driver and tube [and 
in putting the latter on the dase of the machine, adopted the 
obviously necessary friction spring]. In this new arrangement 
of staple driver and staple clincher (for he was not the first to 
combine them for this purpose) he did not add to, alter, or 
change their construction or function in the least degree ; nor 


* 


did the old hand-stamp, in which he placed them, thereby 
undergo alteration or perform any new function, nor did the 
union of all three affect, alter, or change the separate function 
of each. 

Place them side by side (see cut annexed, on page 44 of 
this brief, in which the lower figures represent Heyl’s, while the 
three upper figures represent respectively the McGill stamp, the 
Tomlinson staple driver, and the 6l@ recessed clinching anvil), 
and the illustration thus given fully supports the argument. 

The case thus presents facts precisely like those on this 
point in Saxby vs. Gloucester Wagon Co., 7 Queen’s Bench 
Div. 305, cited in Gardner vs. Hertz, 118 U. S. 180; and is 
controlled by the decisions in the latter case, as well as by 
Thatcher vs. Burtis, 121 U. 8., 286, which is a parallel case ; 
and see also Pomace Holder Co. vs. Ferguson, 119 U.8., 335; 
Thompson vs. Boissolier, 114 U. S., 1, and Yale, Lock Co. vs. 
izreenleaf, 117 U. S., 554. e 


2. The construction to be given to the Patent if sustained, 
as respects the question of infringement. 

If it is possible to sustain this patent for any purpose, it 
must necessarily be for the precise device shown in the draw- 
ings and described Zin the specification. Not only because of 
the state of the art, as it has been shown, but because of the 
language of the description and claims of the patent itself. 
The invention involved in Bragg ve. Fitch, 121 U. 8., 484, is 


an illustration of the point made. There the state of the art 
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required the claim to be limited to the ‘precise form and ar- 
rangement of parts described in the specification, and to the 
purpose indicated therein,’’ because that particular form and 
arrangement was essential to all the beneficial use of the device. 

In Snow vs. Railway Company, 121 U. 8., 629, the claim 


was limited to a device having the peculiarities described | 


in the specification,—though there were no qualifying words 
in the claim confining it to such,—because by the description 
the patentee had made such arrangement material. 

So, also, in Thompson vs. Boissolier, 114 U. 8., 15, 
the question of infringement of the Bartholomew patent 
turned on the location of one of the parts, and the claim de- 
fining this part as above or over another, and not: beneath it, 
was limited accordingly, the Court saying that ‘‘ the limita- 
tion imposed by the patentee must be presumed to have been 
made with good reason.”’ 

In the case at bar the language of the claims in question 
(one and two of the re-issue) is such that it is impossible to 
construe them to cover the appellant's ‘‘ Victor’ tool (shown 
in Brown’s patent, see Record, page 161) without doing vio- 
lence to their plain meaning and import. It is not a question 
of whether they are or are not coextensive with the thing de- 
scribed in the specification ; but-what does the plain meaning 
of the words of the claim imply ¢ If this is the law, how can 
claim 1 be said to cover a device with a stationary recessed 
clincher when the claim calls expressly for a “ reciprocating” 
clincher ; nor a movable and detached staple-inserting device 
when the claim calls for a “stationary’’ staple supporting 
anvil or driving blade. Indeed, how can the claim be sus- 
tained at all, in view of the want of novelty of both the 
elements claimed, whether separate or in combination, unless 
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the supporting frame also is included as an element of the 
combination by implication from the words ‘substan- 
tially as and for the purpose set forth.”’ If the frame is not 
so included, and the arrangement of the parts therein, as 
shown, is not the thing patented, then the words of the claim 
are broad enough to cover the prior Smyth patented machine, 
and the patent would be thereby necessarily defeated. See 
Washing Machine Company vs. Tool Company, 20 Wall., page 
351. So in claim 2, in the combination therein claimed the ele- 
ments are specifically mentioned and ear-marked by letters of 
reference, and are so claimed when ‘the whole (are) arranged to 
operate substantially as and for the purpose set forth,’’ which, 
of course, impliedly includes the frame in which they are ‘so 
arranged,’ and in which they may ‘operate substantially as 
and for the purpose set forth.”” (See Hill vs. Sawyer on 
‘‘ frame’ as an element, 51 Fed. Rep.) 

It is too well settled at this time to be disputed, that if these 
quoted words are words of limitation, confining the claims to 
the thing described, the patentee is bound by them whether 
the claims are coextensive with the thing described in the 
body of the specification or not. Keystone Bridge Company 
vs. Phoenix Iron Company, 95 U. 8., 274. The claims must 
be construed and limited by the plain meaning of their words, 
where there is no ambiguity or doubt, and without resort to 
the specification, except to better understand their meaning, 
but never for the purpose of enlarging or changing the mean- 
ing or scope of such words. White vs. Dunbar, 119 U.S., 47. 

And this fact appears on the Record, which is all-important 
in ascertaining and defining the scope of these claims. <A 
reference to the file and contents of the application for this 
Re-issued Patent, shows that these and other similar words 
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importing a stationary staple blade and a reciprocating clinch- 
ing device, were inserted in consequence of the objection, by 
the Examiner, to their omission in the specification as first 
filed ; the whole tenor of the re-issue specification, as originally 
filed, showing an unsuccessful attempt to describe and claim 
in express language the forms of device, such as appellant’s 
‘Victor’ tool, which it is now sought to bring within these 
claims by a broad interpretation and which the Patent Office re- 
fused to accept or allow to be expressed in words which would 
give color to such an interpretation, 

Such objections by the Patent Office, and such amendments 
made in consequence thereof by the patentee pending his ap- 
plication for the patent, this Court has frequently said, should 
be decisive on a question of construction of the claim as finally 
allowed. Sutter vs. Robinson, 119 U. 8., 541, citing Shepard 
vs. Carrigan, 116 U. S., 598. 


(3) The Original and the Re-issued Patents, and a com- 
parzson of them. aks 

The Original Patent to Heyl was granted September 25, 
1877. The Re-issue is dated July 12, 1881. The exclusive 
license to the appellees is dated February 7, 1881, and con- 
firmed by aa assignment dated November 23, 1881. The 
application for the Re-issue in suit was filed May 10, 1881, 
three years and eight months after the date of the Original ; 
and the Re-issue application papers were prepared by one of 
the licensees—Mr. Isaac W. Heysinger—acting therein as at- 
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torney for the applicant; the same gentleman afterwards ap- 
pearing as one of the plaintiffs below in this suit, and also as 
the principal expert witness in their behalf. These and other 
collateral facts throw considerable light on several branches of 
the issues and inquiries involved in this suit. They show (1) 
that Heyl did not consider either the appellant's “ Victor ”’ 
tool, Exhibit A, or the appellee's * Novelty” tool, Exhibit C, 
both of which are alike as he says, to have been an infringe- 
ment of his Original Patent; see his 53d, 54th, 56th, and 
oth answers, Record, page 28. (2) That Heysinger, after 
stating (see Record, page 161, Ans. 18 and 19) that he rested 
entirely on the fourth claim of the Original, admitted that the 
only defect in the Original was not in the description but in 
the claim (see Ans. 21, Record, page 162); and that the first 
claim of the Re-issue was intended to cover and does cover, as 
he says, the entire invention which was properly the subject 
of the Original Patent (see Heysinger’s 25th Ans., Record, 
page 162). (3) That the appellees did not acquire any license 
under this Heyl Patent until after they brought out their 
‘Novelty ”’ tool, Exhibit C (see their patent for it, dated April 
13, 1880, Record, pages 119 and 120); and this is the tool that 
Heyl said was like appellant’s tool, and both of which he did not 
think infringed his Original Patent (see his 54th and 57th 
Answers, above referred); that this Exhibit C was excluded 
from the payment of royalty under the license from Heyl to 
the appellees (see Heysinger’s x Ques. 16, Record, page 13) ; 
and lastly, Heysinger’s unqualified admission that the Original 
Patent did not cover such devices as his own and the appel- 
lants; see conclusion of the 26th Answer, Record, page 14, 
wherein he says: ‘“‘After we had once satisfied ourselves that 


it could be re-issued against us, if held by others, it was our 
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obvious right and duty on securing control of it to protect the 
invention which it was desired to cover, but did not.” (4) 
That the only defect in the Original Patent (according to Hey- 
singer’s testimony), was the omission of the “ sliding guide”’ 
as an element of the combination claimed. (See Heysinger’s 
Answer 19, Record, page 161. 
As we have seen, the original patent contained four claims, 
all of which were abandoned but the fourth (see Ans, 18 and 
19, Record, page 161), The re-issue contains eight claims, of 
Which the first is substantially the same as the fourth of the 
oviginal patents, properly amended by inserting che sling 
givicde or staple tuba, and whieh THeysinger adiaittod (lis, 2 
Record po TGQ) covered the exsanee of the Tavention and all 
of the claims of the opiginak © The others Che sald i sae 
wRaWer) are specific deseniptions af what i Recon and 
praper ta make ft a goad taal af the Kindo” “These athens © 
wre the BAR and seventh \ Rich ave not SLAY alk, Dat ave Rot 
tavatved ta this cantrevery) and the seoand, thing, Rare, 
fh, sixth, and eighth, all of which are stripped of all the 
quatitving and Taaiting words of the Original Partent, and ave 
such manifest enlromements of the Original Patent and wholly 
dDevond oven the statement of Pavention in the specifieation, that 
they Were all except the Rest and socond chaims, erelieded 
Brom Comekdoration by the Comets chase fwe alome Ramimae the 
Danis of Hho Aoerea, Ue TRACTION AO WIRY QUT CO 
Raed fo Fo, 

\ yetmence Be BA aad Corterte ef? BO QRPaRRR Ro 
thar Redaaed Patent drclaer some WER Raterentiag: Ros, 
Phe oath tw the appheation (see Record, pages © and O@) 
folio, LOS) assigns ne less than sever reasons why the Origiaal 
Patent was defective, With the exception of one, which is a 
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disclaimer in form, and is not true, for the subject was not 
claimed in the original, all the others relate to alleged defects 
in the claims, but ‘aver no errors elsewhere in the patent. 
These alleged inadvertently-omitted subjects of claim include 
every elemental feature afterwards found in the last seven 
claims of the Re-issue. The oath further says that “no claim 
for which was ever made by the above named petitioner.” 
There is an entire absence, either in this oath or in the peti- 
tion, of any reason whv the application for  Re-issue 
was delayed for nearly four years: and as has been seen by 
this record of the application itself, the only true and sole 
ravson for the Reissue was to cover and chain something 
Which the oviginal did not cover and eclats and which © some: 
ving was the © Novelty? and © Vietor ? taate : and doth of 
Whieh devices ax We have alo sean, the patontoe Alselfl as 
Well ax the appellee and withoss Heveiagon have adiaitted: (see 
Rlowt Ams, Oa, AT, Record, page 28) and Hewsinger Ques, 20, 
Record, page I, were not covered and clined thereby, 

The record and proof thevetiee show a bar by reasen of 
laches, thom asserting anvehing by reasan af this reissue be 
yond the matter of the first clada only (which is substantially 
the same as the fourth claim of the original) Milter aa, Brass 
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tically sustain the whole. This was clear error; the second 
claim was open to the objection that it was enlarged by having 
all qualifying words of the original fourth claim eliminated 
from it, and it is precisely the same as the first claim, with the 
exception of these qualifying and limiting words. The Court 
seemed to have failed to notice this, notwithstanding it was 
part of the proofs by Heysinger’s own admission. See Record, 
pages 161 and 162, wherein he says: 

XY 21. * Then, if I understand you correctly, the descrip- 
tive parts of the specification of the original were full, clear, 
and perfect, but the defect, in your opinion, if any there was, 
resided in the claims only. Is that so ? | 

A 21. In tts essence or substance, yes. 

X &Y 25. You have said that the original specification, in 
the descriptive parts was full and sufficient to enable any 
skilled mechanic to make the machine in all its features ; that 
is described in both the Original and Reissued Patents. The 
effective purpose then, of the surrender and reissuc, was sim- 
ply to enlarge the claims in the features wherein you consid- 
ered them insufficient or inoperative. Is that so ? 

A 25. The claims were not enlarged in substance. They 
are all contained in the subject-matter of the first claim of the 
reissue. The others are specific descriptions of what is 
necessary and proper to make it a good tool of the kind. 
I do not consider the reissue broader than the original, though 
it is less likely to provoke controversy and produce lhtigation, 
by being more clearly set forth.” 

And yet the final part of this answer (in rebuttal) contra- 
dicts not only Heyl (who has admitted in testimony quoted 
that the Original Patent did not cover the :pellants’ tool), 


but also contradicts his own testimony in the j»ima facie proof 
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(see Record, page 14, end of Ans. 26), wherein he admits the 
same thing. Indeed, it needs no parol testimony to prove 
that Claim 2 is an enlarged claim; a comparison of it with 
Claim 1 is enough to show it. They are both alike, saving. 
only that the second omits the qualifying words ‘‘stationary,”’ 


3? 


‘‘sliding,’’ and ‘“‘support;’’ for while the first mentions a 
sliding guide but not a spring, the second mentions the spring 
specifically, yet the first, in describing the guide as sliding, 
necessarily includes, by implication, the described feature to 
make it so operate—viz., the spring. If, therefore, the second 
claim is not a mere duplication or repetition of the first, it 
must mean something else or something more than the thing 
claimed in the first, and was so construed by the Court below, 
who found, in effect, that it meant a device which was not that 
of the fourth claim of the Original Patent, and the first claim 
of the Re-issue—viz., a tool composed of a ‘stationary ”’ 
staple ‘‘support’’ or driver operating in a sliding staple guide, 
and a ‘“‘ reciprocating’? hammer or clincher; but that it in- 
cluded devices such as appellants, which had no reciprocating 
clinching arm, nor any siding guide, nor any stationary or 
supporting staple driver. Of course, Claim 2, by the omission 


’ 


of these qualifying words “stationary,” ‘sliding,’ ‘* support, ”’ 
is a manifest enlargement of the Original Patent and _ its 
claims, otherwise it would be simply impossible to construe it 
to mean anything more than the matter of the first claim, and 
as a repetition thereof, which would be absurd. It was in- 
tended to be, and is (and the whole record of the application 
for the patent and the proofs in the cause clearly support the 
charge), a cunning selection of words that could be plausibly 
interpreted to mean something other and more than and differ- 


ent from what was either described in the specification or 
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included in the claims of the Original Patent; and was so 
used successfully in the Court below to the manifest prejudice 
and injury of the appellant. 

(4) Errors in the Master's Report and the Decree based 
thereon. 

The error underlying the theory on which the Master found 
damages against the appellant (in the absence of proofs of 
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profits or gains) is, that he compared the ‘* Victor’’ tool 
made and sold by appellant, not with the * Heyl” tool of the 
patent (Exhibit B) which the appellees made and sold under 
the Reense, but with the * Novelty” tool (Rxhibit C) whieh 
the appellees also made and sald. and for which they paid no 
royalty to Heyl There was net the slightest evidence tn the 
cause that appellant's sales interfered with the sales of the 
Heyl tool (Exhibit B); and there was no evidence, even with 
this erroneous comparison of devices, that the appellees were 
in any manner injured or affected by the appellants’ sales, or 
that they could or would have sold a single implement of any 
kind to any of appellant’s customers. Nor was there a scin- 


tilla of evidence that the profit or gain on the ‘ Novelty” tool, 


. 
ee) 
‘4 
4 - 
i 
ny 
ee 
att 
ti 
tj} 
hi 
$ 
> 
+3 


atin 


which was taken as a basis to compute the damages, was in 
any manner due to the patented feature. The record is barren 


of any proof on which a substantial award could properly or 
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legally be founded. The exceptions to these findings taken 
in the Court below, and overruled by the decree, are embraced 


in the ninth, tenth and eleventh assignments of error. 
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» In conclusion, it is earnestly urged that upon the whole case 


as presented in the Record, both the interlocutory and final 
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decrees entered by the Circuit Court were erroneous, and 
should be reversed with costs. 


H. T. FENTON, 
Counsel for Appellant. 
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No. 82. 


THE EASTERN DISTRICT OF PENNSYLYANIA. 


JAMES P. CRAWFORD, 
ISAAC W. HEYSINGER, et al, 
APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES w 7 
BRIEF FOR APPELLEES. 
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IN THE 


Supreme Court of the United States. 


JAMES P. CRAWFORD, 
Appellant, 


v8. 


October Term, 1887, 

Isaac W. HEYsINGER, CHRISTIAN 

H. HERsHEY, and J. Loren HeEy- 

SINGER, trading as the PHILADEL- 

PHIA NovgLTY MANUFACTURING 
CoMPANY, 


No. 82. 


A ppellees. 


Appeal from the Circuit Court of the United States for 
the Eastern District of Pennsylvania. 


++. 


BRIEF FOR APPELLEES. 


Hereinafter are considered— | 

1. The nature, purposes and advantages of the Heyl] In- 
vention. 

2. Validity of the Heyl Re-issue. 

3. The state of the art prior to the Heyl Invention. 


4. Infringement by the defendant’s implement of the Heyl 
Re-issue. 
5. The decree for damages. 


My 


NATURE, PURPOSES AND ADVANTAGES OF THE HEYL 
INVENTION. 


As the testimony and exhibits show, costly, complicated 
and cumbersome machines of various constructions were 
patented prior to September 25, 1887, the date of Heyl’s 
original Letters Patent, which machines were designed and 
adapted for inserting and clinching wire staples in books, 
pamphlets and paper boxes; for example, such machines aa are 
shown in the Heyl patents, pages OF and 100 of the printed 
record, the Heyl & Brehmer patent, page 108, and the J, 
C. Smyth patent, page UT, 

Excepting the said Smyth machine (to be hereinafter con- 
sidered at length) which automatically delivered the staples of 
uniform size into the side of the drivercase or channel, these 
machines made their own staples just previous to driving the 


same. 
There were also patented, prior to the Heyl machine of 


1877, various styles of devices for driving staples in blinds, 
barrel-hoops, etc., such as those described in the Betts patent, 
page 83, the Tomlinson patent, page 85, and the D. M. Smyth 
patent, between pages 82 and 83, upon which the J. C. Smyth 
invention is an improvement. 

There were also patented machines for setting button-hooks, 
such as described in the Esser & Steere patent, page 87, the 
Bradford patent, page 89, and the Palmer patent, page 148. 

These various machines show the state of the art previous 
to the Heyl invention, and they show clearly, by comparison, 
the novelty and utility of the Heyl device, as described in his 
original Letters Patent, No. 195,603, of September 25, 1877, 
and the Re-issue patent, No. 9,803, of July 12, 1881, pages 
81 and 27. respectively, of the record. 

It may be here observed that Heyl was a pioneer inventor 
of that class of machines for binding together the sheets of 
books and pamphlets by means of wire-staples that were 
driven through the paper and clinched by means of devices co- 
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acting to that end as described in the Heyl patents, and the 
Heyl & Brehmer patents of 1872, 1875 and 1876, appearing 
in the record, but these machines were designed for special 
heavy work in book-binding establishments. There was then 
no hand machine adapted for general or miscellaneous use by 
the public, especially by lawyers, conveyancers and others, for 
stapling together a number of sheets that were continually 
rarving, Heyl, sagaciously observing that either there was a 
demand for such a convenient and usefal implement or that a 
demand therefor might: be created, devised in the year LTT 
the desk or hand-stamp daplement, which is the subject of the 
patent here in question, which has come into extensive use, 
and which, it may be observed, by the patents issued subse- 
quent to the Heyl patent (put in evidence by the defendant below 
and appearing in the record) has led to a number of imitations 
and improvements in details all embodying the essential 
elements and mode of operation of the Hevl tool. 

What are the nature and functions of this tool ? 

As generally stated in Heyl’s original and in his Re-issue 
Patent, it ‘‘ consists of an implement in the form of a hand- 
stamp by which metallic staples may be forced through sheets 
of paper documents and secured by clinching the legs on the 
reverse side.’ 

Two forms of the device are shown in the drawings, the 
one in which the upper jaw reciprocates in a straight vertical 
line and the other in which the jaw is pivoted. The mechanism 
consists of two opposite jaws, movable to and from each other, 
and accurately guided, one jaw being provided with a groove 
or concave recess, adapted to bend the legs of the staples 
together when forced against the sides of said recess ; the other 
jaw being provided with the staple-inserting mechanism. The 
latter consists of a longitudinal staple-guiding channel fitted 
to embrace the sides or legs of the staple, and movable under | 
spring pressure upon an anvil or plunger contained in said 
staple-guiding channel, and operating against the top or crown 
of the staple from behind to force it forward out of the staple- 
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guiding channel, and thus force the points of the staple legs: 
into and against the sloping sides of the aforesaid recess when 
the jaws are brought forcibly together. These jaws are so 
guided as seen in both forms of the device, Figures 1 and 5 of 
the patent, that when brought into opposition the points of 
the staple legs as they emerge from the staple-guiding chan- 
nel, will be simultaneously bent inward by the recess and 
brought together by the continuous approach of the jaws under 
pressure. 

As shown and described in the patent the implement is 
adapted to drive the staples with their points directed upwards, 
but it is obvious that, by simply inverting the device upon a 
table, the staples will be driven downwards. This latter form is 
that used by the defendant in what he terms his “‘ Victor’’ tool. 


When a staple is properly inserted in the end of the staple- 
guide (which is done when the jaws are in their normal position, 
that is, standing wide apart), and the sheets of paper to be 
bound together are placed between the jaws, and the latter are 
brought together so as to clasp the body of papers, and a smart 


‘blow is then given upon the knob, the staple will be driven 


through the paper sheets, and clinched on the reverse side by 
the action of the clinching recess. It will be observed that in 
this way, using staples of suitable length, any number of sheets 
of paper may be thus bound together—say from two or three 
to fifty or more. And it will be further observed that the ma- 
chine automatically and instantly adapts itself to the thickness 
of the body of sheets of paper which, in practice, is continu- 
ally varying. This automatic action, requiring no adjustment, 
is the important feature of the Heyl machine which mainly 
distinguishes it from all other preceding machines. And the 
new element, in combination with the old ones, which enabled 


. Mr. Hey] to accomplish such result is ‘‘ the sliding-staple guide 


B”’: that is to say, a guide which is adapted to move with rela- 
tion to the anvil (or driver), and the part having the clinching 
recess. 
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It will be understood that in order to drive the staple through * 
the body of paper, it is necessary that the latter shall be held 
against the open end of the staple-guide; for if there be a 
space between, the staples will buckle up or bend without pene- 
trating the paper, or its legs will not pass through to the 
clinching recess. | 

The staples having been driven and clinched, as previously 
described, the mere opening of the jaws by a spring or other- 
wise, releases the papers, and the device is ready to receive 
another staple. 

In this Heyl device the construction is such that the staples 
are to be inserted singly, as the length of the legs of the 
staples must obviously vary within certain limits, according 
to the thickness of the body of papers to be bound together. 

It is clear that a tool of this character is useful for a number 
of miscellaneous purposes for which large complicated ma- 
chines, having a fixed adjustment for large editions of pam- 
phlets, etc., of the same size, and using’ staples of a uniform 
length, would be of no practical value. 

In the several patents granted for stapling machines for 
desk or miscellaneous use since the Heyl Patent, such as to 
McGill (who is a licensee under the Heyl Patent), of October 
28, 1879 (p. 129), and of February 18, 1879 (p. 185), to Somers, 
February 26, 1878 (p. 142), to Brown, August 5, 1879 (p. 149), 
to Heysinger, April 13, 1880 (p. 120), and others, is embodied 
the same elements in a similar combination, and adapted to 
operate in substantially the same manner, with like results, as 
the Heyl machine, and are improvements or alleged improve- 
ments upon that machine, which testify to its utility. 


VALIDITY OF THE HEYIL RE-ISSUE PATENT. 


The claims of the re-issue considered by the Circuit Court 
were the first and second. 

The drawings of the re-issue, and the original patent of 
September 25, 1877, are identical, and the specifications 
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are substantially the same, except that the means of flattening 
the staple legs close against the paper, by means of a second 
blow between plane surfaces, was in the re-issue disclaimed as 
a part of the invention, the patentee having discovered that 
that feature was not novel. | 

There were four claims in the original patent, the first and 
second of which related to the flat surfaces for giving a second 
blow, which claims were omitted from the re-issue. 

The third claim was for a sliding staple guide B grooved to. 
partially embrace and guide the staple legs in combination 
with a stationary anvil or staple support working therein. 
This claim appears in the re-issue as the seventh claim. 

The fourth claim of the original patent was apparently de- 
signed to cover broadly the essential operative combination of 
sliding staple guide B recessed clincher, reciprocating jaws, 
anvil moving with relation to said staple guide, all co-acting to 
insert a staple through layers of stock to be united and simul- 
taneously bend over its projecting ends, the layers of stock 
being ‘‘ sheets of paper documents.”’ 

There was, however, inadvertently omitted from the 4th 
claim an essential element of the combination, to wit: the 
“sliding staple guide B;’’ therefore, the claim was for a com- 
bination that was inoperative to accomplish the object and func- 
tions of the invention clearly described in the specification. 

In the 1st claim of the re-issue this deficiency is supplied. 

Claim 2 of the re-issue recites the same elements as claim 1, 
and adds the two limiting elements of the spring ‘“‘ D”’ and 
knob *G.”" It therefore appears that the re-issue is (so far 
at least as pertains to the claims under consideration) for the 
same invention as the original. 


AS TO THE STATE OF THE ART PRIOR TO THE. 


HEYL INVENTION. 


None of the several patents put in evidence by the defendant 
below, anticipate the Heyl invention. In fact, none have 
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been urged as in anticipation excepting, perhaps, the J. L. 
Smyth Patent, No. 187,189, of February 6, 1887, page 117 
of the Record, which patent will be considered at length 
further on. 


Taking up these patents in the order in which they appear 
in the Record, the first is that of D. M. Smyth (drawing be- 
tween pages 82 and 83), for a machine for.wiring blinds. It 
consists merely of a sloping table and bar, down which the 
a | staples run, and are driven through a'fixed guide into wooden 

blind slats. No clincher is used, and no clinching -is done or 

required. | 

' The Betts Patent, No. 56,884, of August 7, 1866 (p. 83), 

for tool for holding and driving staples for wire fences. The 

device consists of a self-feeder, to be held in the hand, and 

adapted to drive staples into fence posts, etc. It has no 
clincher, no base, and has a fixed staple guide. 

The Tomlinson Patent, No. 132,221, of October 15, 1872 
(p. 85), for improvement in devices for driving staples. It is 
a simple staple driver held in the hand, without a base, guide- 
arm, or clincher, and lacks other of the distinguishing elements 
of the Heyl implement. 


=m Wye 


The hoops to be stapled are placed upon an iron mandrel, 
which is apparently merely a bar or block beneath the hoop, 
<i and the clinching is done by crushing the legs of the staple 
into the wood, just as hammered nails are sometimes clinched 

by a metal block held on the opposite side. 
The McGiLu Patent, No. 67,665, of August 13, 1867 
> (p. 86), for press for attaching paper fasteners. This is sim- 
ply a device for punching holes or slits in paper, and with a 
flat face under the driving head for spreading the legs of a 
‘ peculiar T-shaped fastener, known as the ** McGill fastener.” 
After the slit is punched in the papers by the stud g, the 
papers are removed from the stud, one of the T fasteners is 
inserted in the slit by the fingers, the legs of the T are spread 
apart, and the papers then again laid on the flat surface under 
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the head and flattened down by a second blow. This machine 
has no staple guide, no clinching recess, no anvil or plunger. 

The Esskr & STeere Patent, No. 78,077, of May 19, 
1868 (p. 87), for machine for setting button hooks. 

This is a device in the form of hand pliers, the object of 
which is to insert the prongs of a *‘ combined hook and button, 
which is described and shown in the letters patent of Wm. H. 
Shurtleff, of Providence, Rhode Island, dated June 5, 1866,"’ 
It consists of a pair of jaws, one being a triangularly shaped 
prismatic block, revolving on trunnions and presenting differ- 
ent faces as the jaws are successively closed and opened, these 
faces having holes and recesses to complete the crushing down 
of the prongs. The combined hook and button is of a well- 
known form, and has an enlarged head, and on a curve below 
aset of three prongs, all made of a single piece, and the prongs 
being stiff enough to thrust through leather without bending 
when the sides are unsupported. In using the device the 
“combined hook and button ’’ is slipped into a slot in the jaw, 
and the prongs project toward the other jaw when brought 
together, the prongs are forced through and pass down into 
three vertical holes, opening and closing the Jaws again brings 
a new face of the mandrel opposite the prongs which are now 
bent partially, and a third opening and closing of the jaws 
buries these recurved prongs into the leather, which is then 
removed, pulling the neck of the button out of its slot in the 
other jaw. <As the, head of the button is necessarily larger 
than the prongs (or else the slot in the jaw would not hold 
it), it is clear that no sliding or other staple guide can be used, 
as the legs could not be guided down a channel when the head 
of the button was descending through the same channel im- 
mediately behind. As a matter of fact, there is no staple 
guide used, the prongs strutting forward into the air, and so 
remaining through the whole operation. No wire staple could 
be held or driven through a resisting substance in this way, as 
wire staples require to be securely held in a closely-fitting 
staple-guiding channel while the legs are being forced through 
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the paper and into the clincher, otherwise the staple behind 
will buckle up, being made simply of wire, as shown in figure 
© of Heyl’s Reissue Patent. Moreover, the Esser & Steere 
device does not fulfil the conditions of Heyl's first claim, which 
provides for mechanism “ operating to insert a staple through 
layers of stock to be united, and simultaneously bend over its 
projecting ends,” since the Esser & Steere tool first inserts 
the prongs through the material and projects them straight 
forward from the opposite side; then the opening and closing 
of the jaws a second time is required te even partly bend the 
prongs, and a third operation completes it. The inserting and 
bending do not occur simultaneously—by the Esser & Steere 
tool—as the insertion has been fully accomplished by the first 
closing, and the bending alone is accomplished by the second 
and third closing. Besides, the purpose is different, for the 
Heyl] tool fastens ‘‘ sheets of paper ’’ together, while the Esser 
& Steere tool merely attaches a button to the upper side, there 
being but a single piece of leather and no fastening together 
being required. 

The BraprorD Patent, November 7, 1871 (p. 89), for tool 
for setting button hooks. This is similar to the Esser & 
Steere, except in the device for holding the button hooks. In this 
invention there is a rod under the button-holding jaw, extend- 
ing forward and connected with a stud having an upper blade 
d, longitudinally slotted in the middle, a retracting spring h, 
carries the rod and stud backwards. The button hook’ itself 
is shown in Fig. 4. To operate this, the rod D is pushed for- 
ward from behind against the tension of the spring h, moving 
the stud C, with its slotted blade d, forward, and opening the 
little chamber in which the head, or button part of the hook 
lies while being driven. The hook being inserted, with its 
head in this chamber and legs projecting above, the hook part 
of the button presenting forward when pressure is released 
from the rod D, the stud C moves back against the button, 
and the blade d enters the hook part under the button head, 
and prevents pressure from jamming the base of the button or 
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hook back against the head. The prongs project upward in 
the air, and are guided solely by their own rigidity. It is as 


though a wire staple were grasped at the crown by a pair of 


nippers, and it were endeavored to force it through a mass of 
papers. There is no staple guide shown or used in the Brad- 


ford patent, sliding or otherwise, and all above remarked of 


the Esser & Steere tool will apply to this. 

So also of the PALMER Patent, of 1869, (page 148). This 
is for setting button hooks, and in Fig. 3, one of the said hooks 
is shown, with prongs projecting, ready for insertion in the 
leather. The crushing of the prongs is done by a block h, 
pushed to and fro, to bend the legs by a second operation. 
No staple guide, sliding or otherwise, is used, and the tool 
would not serve the purposes of the Hey! tool, nor drive staples. 
suitable for such use. 


The Hey and BREHMER and the HEYL patents (contained 
between pages 90 and 117), are all power machines of a com- 
plicated and expensive character. The clinching is done by 
independent mechanism, worked by a special train of machin- 
ery, and the staples are made from spools of wire in the 
machine. ‘These machines differ widely from the implement 
of the Heyl patent involved in this case, and are fully ex- 
plained in the testimony of the inventor, Henry R. Heyl, (see 
ans. 25 to 42, pages 18, 19, 20 and 21 of Record). » 

The J. C. Smytu patent, No. 187,189, of February 6, 1877 
(p. 118), for machine for stitching books with staples. 

It may be remarked that this machine, as described and 
illustrated in the drawings of the patent, is inoperative. In this 
the complainant’s expert, Heysinger (p. 158, folio 231), and 
the defendants’ expert, Brown (top of p. 57), agree. It may also. 
be here observed, as is further remarked in the opinion of the 
Circuit Court (p. 164), that in a suit against Brown brought 
and determined before the present suit, he did not think it 
worth while to set up the Smyth machine as an anticipation 
of the Heyl patent, although he was then familiar with it. 
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The Smyth drawing shows a machine which is inoperative 
in the mechanism for withdrawing and moving forward the bar 
S, a3 stated in the specification. ‘‘ Beneath this die M, there 
is a wedge plate S, that is moved endwise by an arm h’, from 
the lever h', that is linked to said plate S, so that the latter 
slides endwise as the lever h' is raised and depressed.’”’ S is 
not a wedge-shaped plate but a plate having its upper and 
under faces parallel with each other, and the motion of the 
lever h', by raising and lowering it, would not move the plate 
S either forward or backward under the die M. If, however, 
the vertical rod h’ be rigidly attached to h', then it will act as 
an elbow lever through the small link connection below, and 
pull or push the plate S in or out as the bar h' is raised or 
lowered. And if the upper and under surfaces of S be 
changed so that they will form the surfaces of a wedge enlarged 
toward the front, then the bringing up of the rear end of the 
lever h’, will (if the whole device ‘be firmly attached to a bench 
or table so as not to be lifted up behind and tilted forward), 
through the rigid arm h’, draw back the plate S and the inter- 
posed metal, between the die M above and the screw t beneath, 
growing thicker as the wedge retreats, will raise the die M 
against the lower end of the ‘ head block d,’’ and, at the same 
time, the forward end of the lever h', acting through the link 
h, will foree down the plunger in the head block, and drive the 
staple against the die M, which is made with a recessed face.”’ 
An examination of the drawing will show that, as the motion of 
the plunger, which rises sufficiently to have a staple to slip 
under it, from the inclined bar C, must, in order to receive the 
staple above and eject it below, always have the same length 
of reciprocation from the point where it receives the staple 
beneath it to the lower end of the head block. Hence the 
sweep of the lever h', pivoted at the centre to the frame 
of the machine must also be the same, and the forward and 
rearward motion of the plate s between the screw t and the 
die-block m. Consequently, the lift and drop of the die m, 
pivoted by a rearward extension to the frame of the machine, 
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so as to rise and fall, will always be the same,—that is, if the 
difference in the thickness of the wedge from front to rear 
upon its bearing surfaces be a quarter of an inch, then the 
die m will rise a quarter of an inch, and this rise and fall of 
a quarter of an inch will be constant for every complete re- 
ciprocation of the lever h'. Now, if the drop of the die plate 
m be one-fourth of an inch only from the lower end of the 
head block d, when the plate s is projected forward and the 
plunger i is raised, then when the plunger is brought down 
the die m will be in exact contact with the under side of the 
head block. Suppose, now, a pamphlet or number of sheets 


- of paper be interposed between the die m and the under side 


of head block d when the plunger is raised. On bringing 
down the plunger, by raising the rear end of the lever h’, before 
the plunger had reached the bottom of the channelled head 
block d, the die would be choked against the mass of papers 
and the staple could not be driven. To give the requisite 
space the screw t would be brought into service, and, being 
rotated backwards, would so screw down the wedge plate s, 
which rests upon the top of t, that the space between the top 
of the die-plate m, which rests in turn upon the plate s and 
the lower end of the head block d, would be enlarged ; and if 
the screw t be turned just enough and no more, then the 
plunger, when brought down to the lower end of the chan- 
nelled head block d, would have ejected the staple, which 
would be driven and clinched. But what guide is there ‘for 
this rotation of the screw? Smyth says, in his specification, 
‘Tt is important that the book or pamphlet be pressed firmly 
against the under edge of the head block, so that the staples 
will be guided in their channel while being driven.”’ It is 
well known that some papers are very compressible and soft, 
others very hard and resistant. Shall the screw be turned 


_ just the thickness of the papers backward, or how shall it be 


regulated? The specification merely says, “and in order to 
adapt the machine to different thickness of books or pamplets, 
the screw t is provided, beneath the wedge plate s, to raise or 
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Icwer that and the die m.’’ It is obvious that since the rise 
and fall of the die m is the same for every motion of the ma- 
chine that this is only the amount required to release the book 
from the jaws and allow another to be inserted, in case uniform 
thickness be used, as, for instance, in stapling up an edition of 
pamphlets in a book-bindery. In that case, since all the pam- 
phlets are alike, the screw t being set in the morning, the ma- 
chine will work off the edition without variation of parts. But 
for miscellaneous work on “sheets of paper,” for which the 
Heyl tool is adapted, it is clear that the Smyth machine would 
not operate successfully in a practical sense, since the screw t 
would have to be brought into play for every operation of 
stapling, and the distance of the die from the lower edge of 
the head block d would always be a matter of chance, since 
the die m could not be brought up to test the distance, for, by 
so doing, a staple would be brought down and thrust against 
the diem. Nor could the papers be first introduced between 
_the die m and the lower edge of the head block and the screw 
t be then screwed up to make a tight fit, for when the die is 
brought up the plunger is brought down and (the machine 
being a self-feeder) a staple would be forced out before the 
screw t could be brought into use, and, as Smyth says, it is 
‘important that the book or pamphlet be pressed firmly against 
the under edge of the head block,” the staple would be driven 
before there was any compression, and it would be buckled up 
against the papers by want of support of the staple, and the 
screw t could not be brought up by reason of the presence of 
the bent staple under the plunger, or else the staple having 
been already driven, there would be no use in operating the 
screw t at all.in that case. 

What the Smyth machine requires to make it serve the 
miscellaneous purposes of the Hey] tool, and to serve as an 
anticipation in any respect, is the sliding staple guide. That 
is, referring to the Smyth drawing, if the channelled head 
block d, in which the staples are guided, and in which the 
plunger i works, were made to reciprocate vertically upon the 
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frame d', with reference to the die m, and if this reciprocation 
were limited to an inch, say, and a spring were used in the 
head block to act against a shoulder of the plunger and retract 
the said plunger in the channel of the said head block, then it 
is obvious that when the plunger was raised it Would first 
carry up the phinger in the head block to the limit of the 
spring, and when this limit was reached the plunger would 


‘then naive the head block itself thas Lifting the head block 


thom die a, aad opening a space Ae a paanphiet, thick or thin, 
or a namber af sheets af paper fw or many. Reversing the 
aperation, when the front end af hé was brought down, and 
with it the planger i, it would carey down with it the verti 
eally mevable head block ad. by the farce af a contained 
spring, until the lower edge of d rested upon the top surface 
of the pamphlet or papers. The downward descent of the head 
block would now cease, and the plunger descending through 
the channel would drive the staple and clinch its legs in the 
recess of the die m, the downward movement of the plunger 
compressing the spring in the head block and clamping the 
papers with whole-force due to compression of the said spring. 
It is obvious that no regulation would be required, the whole 
being automatic, and suiting itself upon every occasion to 
the thickness or thinness of the papers to be stapled. This is 
the method and the mechanism substantially used by Heyl. 
and by the defendant, but nothing of the sort is found in the 
Smyth patent. It is, in fact, excluded, for with this sliding 
staple guide and retracting spring added (both acting as shown 
in the Heyl patent) the whole mechanism of Smyth below the 
die m would be rendered useless. The wedge plate s disap- 
pears, and with it the screw t, the link at the rear of the plate s, 
and the elbow lever h®. The whole train shown in the Smyth 
patent from the top lever h', around the rear, and down to 
the under part of the machines, is abandoned. The machine 
now has a new base. The die m is enlarge). and becomes 
the permanent base of the machine from whic’: rises the sup- 
port a’, rigidly attached thereto. To the upp part of this 
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the guide arm extends forward over the die m, and to the 
edge of this guide arm is attached the vertically reciprocating 
channelled head block, containing the plunger i, acting against 
the lower side of the head block by a retracting spring. To 
the upper end of the plunger i, a hand knob is attached, and, 
lo! the device shown in Heyl’s Fig. 1, is substantially appa- 
rent. But in the process the Smyth tool has disappeared ; 
distinctive parts have been dispensed with, the novel elements 
vf the Heyl tool have been supplied to take their place, and 
the metamogphosis is complete. ‘The defoadant would ask the 
Count to take this metamorphosis fay granted, but as the Cireuit 
Court says: “it is awe that the Srayth machine when 
stripped off various parts, and altered in others, bears some 
resemblance to Heyl's, These alterations, however, produce 
a new machine, evidently not discovered by Smyth.” 

To corroborate this view of the court, reference should be 
made to the aforementioned D. M. Smyth's patent of 1864. 
J. C. Smyth says, in his patent: “In letters patent, No. 
41,180, granted January 5, 1864, to Dy NM. Smyth, a machine 
is described for sticking staples into . The present in- 
vention is an improvement upon the same, and _ relates to a 
means whereby the sticking mechanism is adapted to forcing 
the staples into or through a pamphlet or book, and clinching 
the same, to hold the leaves together.’ An examination of 
the drawings of the two patents shows that they only differ in 
the clinching and clamping mechanism. The self-feeding 
action of plunger, channelled head-block, and general form of 
the two machines are alike. It is incredible to suppose that 
if Smyth, having this former patent to improve upon, had 
known that by simply making his channelled head-block to 
reciprocate slightly, and adding a small internal spring, he 
would have made a much better, quicker, more certain, and 


‘vastly more effective machine, that he would have resorted to 


the cumbersome train of lifting and elbow levers, links, longi- 
tudinally moving wedge- ~plate, vertically vibrating die-plate, 
and the gauge-screw, t, requiring constant clamping, difficult: 
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to adjust, and liable to jam with every variation of thickness 
or hardness of the material to be stapled. These additions of 
Smyth mark his improvement over the old blind-wiring ma- 
chine, and are in an opposite direction from the Heyl improve- 
ment, if it might be so considered, of the same machine. 
No account has been taken of the fact that the J. C. Smyth 
machine is a self-feeding machine, which carries it still further 
away. The staples are fed from behind, from a sloping table 
down an inclined bar, feeding the staples singly into the chan- 
nel of the head-block from behind over a small spring, k, 
which hangs the staple up until the plunger sweeps back the 
spring and carries down a staple. This spring, of course, 
would tend to prevent the staples from being inserted singly 
at the open end. Besides, the staples could not be so inserted 
unless the space between the lower edge of the head-block, d, 
and the upper face of the die, m, were at least as great as the 
length of the largest staple, and not without much difficulty, 
unless the space were considerably greater. But unless this 


space were gained by the screw, t, which would require a 


screwing down and a screwing up for every staple, the wedge, 


8s, would have to raise and lower the die, m, nearly the full 


distance to admit the insertion of a staple. But the sole 
function of the wedge, s, is to release or clamp the book or 
pamphlet to insure good work, and hence the motion of the 
the. wedge, s, would have to be enormously increased over 
what would otherwise be required, either by increasing the 
length of the wedge, s, and the throw of the elbow lever, h’, 
or by making the slopes of the wedge very abrupt. . This in- 
creased motion of the die, m, would tend to disarrange any 
papers placed there for stapling, unless held securely, and as 
they could not be clamped by the die, m, until it had risen its 
whole distance, the papers would be disarranged, if laid upon 
a platform, and would have to be held otherwise, since the 
platform, if at the upper position of the die, m, would have to 
be also removed to give room to insert the staple. Moreover, 
if the staple made a close fit in the channel of the head-block 
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it would be still more difficult to insert (the eye not having 


range of the opening), while if it made a loose fit the staple 
would at once drop out. To push it past the spring, k (which 
is only adapted to admit the passage from. above, in the draw- 
ing, closing snugly below), would require more force than could 
be given by the fingers, without difficulty, against the project- 
ing points of the legs. Notice should also be taken of the 
screw, t, which in the drawing occupies a hole cut in the 
bench or table, showing still more conclusively the perma- 
nently attached character of the Smyth machine, which is also 
shown by the fact that the lifting of the lever h' behind is 


‘what drives the staple, and the machine, unless very securely 


attached to a bench or table, would be thrown off the same. 

As to the J. C. Smyth machine, see testimony of Heysinger, 
complainant's expert, page 156, Question 10, to page 159, 
Question 12. 


Attention is also called. to the following: testimony of the 
defendant’s expert, Brown, page 49: 


‘*x Q. 129. Does not the Heyl implement instantaneously 
adjust itself by the mere closing of the driving and clinching 
jaws to any thickness of paper or varying thicknesses of paper ? 

“A 129. Yes, sir. 

“x Q. 130. But the Smyth machine does not thus adjust 
itself to the varying thicknesses of paper—that is, the machine 
as shown in the drawings of the Smyth Patent ? 

“A. 180. No; it does not. : 


“x Q. 131. Is not such automatic adjustability a very mate- 
rial advantage for miscellaneous work ? 

“A, 181. Yes; I think it is; but it is entirely unnecessary 
as a part of driving and clinching staples.” 
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INFRINGEMENT BY THE DEFENDANT'S IMPLE- 
MENT OF THE HEYL REISSUE. 


A brief comparative analysis of the ‘ Victor’ tool, com- 
plainant’s Exhibit A, will show clearly that it infringes both 
the first and second claims of the Heyl Patent. 
~ This tool, in use as a staple driver and clincher, consists of 
a base adapted to rest upon a table or desk, and provided with 
a clinching recess. | 

Pivoted to this base is an arm which is adapted to recipro- 
cate upon the pivot. The end of this arm is provided with a 
vertical slot, over the clinching recess. In said slot is pre- 
sented a staple-guiding case, made to fit the same, so that the 
open end of the staple-guide shall come immediately over the 
recess on the base. This staple-guide slides or reciprocates in 
the slot of the guide-arm, and may be raised entirely out of the 
same. It is so raised or removed for the insertion of a staple 
in the open end. In this staple-guiding channel is contained 
a fitted plunger so that the staple which has been inserted in 
the said channel or guide, will be driven out from the latter, 
when the plunger is forced along the same. The upper end of 
the plunger bears a hand knob, a blow upon which serves to 
impel the plunger, and so expel the staple. Within the upper 
part, or enlargement of the staple guiding channel, is a coiled 
spring, whose function is to cause the retraction of the plunger 
after a staple has been driven, so as to‘make way for the suc- 
ceeding staple. 

This device is more conveniently worked in a downward 
direction, but it is obvious that it is capable of as efficient 
work if inverted. 

We find, combined and operating substantially in the same 
way, for the same purpose, in this ‘‘ Victor ” tool, the elements 
of the first claim of the Hey] re-issue as follows: the stationary 
staple support or anvil, A’, the sliding staple guide, B; the 
reciprocating slotted or recessed hammer operating to insert a 


=. 
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staple through layers of stock to be united, and simultaneously 
bend over its projecting ends. 


And also the elements of the second claim, as follows: the 
staple guide, B, the anvil, A’, spring D, and the reciprocating 
driver provided with the knob, G. 


As TO THE DECREE FOR DAMAGES. 


It was shown by the testimony taken before the Master, 
and so found by him, that the total number of the “ Victor ”’ 
tools made by the defendant was 2,150, and that the com- 
plainants made a net profit on their ‘“ Novelty ’’ tools, which 
are within the first and second claims of the Heyl re issue, of 
$15 per gross, and the Master assessed the damages at $225.75, 
being at the rate of $15 per gross on the 2,150 tools made by 
and sold by the defendant. There was no other tool in the 
market or open to the public, adapted to fulfil the uses of the 
Hevl implement. Heysinger testified (p. 167) that the com- 
plainants had expended thousands of dollars in advertising 
their device, and that the same found a ready and extensive 
sale—390 gross (more than 56,000) thereof having been sold 
since the date of the Heyl re-issue. And that (p. 168, folio 
249) their trade had been greatly interfered with by the Craw- 
ford (‘‘ Victor ’’) tool, and that unless it could be stopped it 
would stop the complainant’s business. 

C. H. Hershey testified (p. 170, folio 255) that after the 
introduction of the ‘ Victor” tool complainants’ trade fell off 
and that their customers were buying and having on hand the 
-* Victor” tool, which they obtained on better conditions than 
the complainants’ tool. 


Defendant offered no testimony to rebut these statements. 
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It is respectfully submitted that the finding of the Circuit 
Court, that the Heyl invention has gone into very common 
use and is of great value; that the re-issue is valid as to the 
claims considered (the first and second); that the invention is 
novel; that the defendant's device infringes the first and 
second claims; and that the findings of the Master were cor- 
rect. should be affirmed, and the appeal dismissed. 

JOSHUA PUSEY, 
Counsel for Appellee. 
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BENJAMIN J. WILSON VS. WILLIAM C. RIDDLE, &C., ET AL. 


| a, UNITED STATES OF AMERICA, 
Eastern Division, Southern District of Georgia, f ™ ° 


At a stated term of the circuit court of the United States of 
America for the eastern division of the southern district of Georgia, 
begun and holden at the United States circuit court rooms in the 
at city of Savannah, in and for the said district, on Thursday, the 
eighth (8th) day of November, in the year of our Lord one thousand 
eight hundred and eighty-three (A. D. 1883)—present, the Honor- i 
able James W. Locke, judge for the southern district of Florida, ile 
presiding in said court under appointment during the disability of | 
Honorable John Erskine, made by the circuit judge for the fifth 
| judicial circuit of the United States in accordance with the statute 
| in such case made and provided—the following proceedings, among 
others, were had, to wit: | 


1. Amendment tothe Ejectment Suit in the Nature of a Bill in Equity. 


Wirrram C. Rrppte, Trustee, eé al., Complainants, 
a and 
BENJAMIN J. Witson, Defendant. 


Ejectment. 
Seny ANN S. RIpDike e al., Plaintiffs, 
VETSUS 
BENJAMIN J. WILSON eé al., Defendants. 


Removed from Washington superior court. 


Be it remembered that heretofore, to wit, on the eighth (Sth) day 
of April, in the year of our Lord one thousand eight hundred and 
eighty-two (A. D. 1882), came the within-named defendant, by his 

attorneys-at-law, James K. Hines and Lanier & Anderson, 
2 and filed in this court a transcript of the record of said case 

in the superior court of Washington county, Georgia; which 
said transcript from said superior court of Washington county, 
Georgia, is in the words and figures following, to wit : 


—— 
~ 


Transcript of Record from Superior Court of Washington County, 
Creorgia. 


STATE OF Grora1A, Washington County : 


To the superior court of said county: 

The petition of Senny Ann S. Riddle, wife of William C. Riddle, of 
said county; Annie E. Minar, wife of J. M. Minar, formerly Annie 
E. Riddle, daughter of W. C. and Senny Ann S. Riddle; Isabella U. 
Cheatham, wife of Dr. A. T. Cheatham, formerly Isabella U. Riddle, 
daughter of Wm. C. and Senny Ann S. Riddle; Louisa Newsome, wife 
of Joseph Newsome, formerly Louisa Riddle, daughter of Wm. 
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2 BENJAMIN J. WILSON VS. WILLIAM C. RIDDLE, &C., ET AL. 


3 C. and Senny Ann S. Riddle; Mary Thomas, wife of Simon S. 
Thomas, formerly Mary Riddle, daughter of Wm. C. and 
Senny Ann S. Riddle; Julia Riddle, daughter of Wm. C. and Senny 
Ann S. Riddle; Anderson M. Riddle, John Riddle, and Wm. H. 
Riddle, sons of Wm. C. and Senny Ann S. Riddle; Lula Edwards, 
daughter of Martha Edwards, now deceased, who was the daughter 
of Wm. C. and Senny Ann S. Riddle; Sallie C. Gilyard, formerly 
Sallie C. Edwards, daughter of Martha Edwards, who was the 
daughter of Wm. C. and Senny Ann S. Riddle, showeth— 

That J. Ben. Wilson, of said county, is in possession of a certain 
tract of land in said county, lying on the line of the Central rail- 
road and on the waters of Williamson swamp, containing fifteen 
hundred acres, more or less, composed of two adjoining tracts known 
as the Brantly Mill place, containing one thousand acres, the other 
tract, known as Brown place, containing five hundred acres. Said 
two tracts, as now consolidated into one tract, make the fifteen hun- 
dred acres, which is bounded on the north by Ball’s Ferry road and 
Sandersville and Louisville road, on the east by B. J. Wilson’s 
Francis or Sheppard place and the lands of Wm. C. Riddle, trustee 
for his wife and children, south by B. J. Wilson’s Snow Hill place, 
and west by lands of Henry Holmes, formerly lands of Hunt and 

Langmade; lands of B. J. Wilson and John L. Hardee, to 
4 which your petitioners claim title; that the said J. Ben. Wil- 
son has received the profits of said land since the first day of 
January, eighteen hundred and seventy-seven, of the yearly value 
of thirteen hundred dollars, and refuses to deliver said land to your 
petitioners or to pay.them the profits thereof. 

Your petitioners further show that in the year one thousand eight 
hundred and fifty-three the said Wm. C. Riddle, then being the 
owner of the above-described two tracts of land, to wit, the Brantley 
Mill place and the Brown place, by deed of trust conveyed said two 
tracts of land to himself as trustee for your petitioners, and that now, 
although the said defendant is in possession of said land, setting up 
a claim of title adverse to the title of said trustee and your peti- 
tioners, the said Wm. C. Riddle, in violation of his trust, refuses to 
bring suit for the recovery of said lands or to collect the rents and 
profits thereof. 

Wherefore your petitioners bring suit and prays process may issue 
requiring the said J. Ben. Wilson to be and appear at the next su- 
perior court to be held in and for said county to answer your peti- 


tioners’ complaint. 
O. H. ROGERS anp 
E. S. LANGMADE, 
PVU ffs’ At? ys. 


5 Abstract of Title Relied on for Recovery. 


_ Ast. A deed from Wm. C. Riddle to Wm. C. Riddle, as trustee for 
his wife, Senny Ann 8. Riddle, and her children by him, the said Wm. 
Riddle, dated the 23d day of April, eighteen hundred and fifty- 
three. 


= 
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2nd. Possession by the said Wm. C. Riddle, trustee as aforesaid 
under said deed, from the date of said deed up to the first day of 
January, eighteen hundred and seventy-seven. 


Endorsements: No. 23. In the superior court of Washington 
county. September term,1881. Senny Ann S. Riddle et al. vs. J. Ben. 
Wilson. Action of ejectment and for mesne profits. Original filed 
in office this Aug. 11th, 1881. A.M. Mayo, clerk. O. H. Rogers 
and E. S. Langmade, pl’t’ffs’ att’ys. Sheriff’s service. Sun Hill, 
Aug. 11th, 1881. Personally served J. Ben. Wilson, the defendant, 
ee cd copy of the within petition and process. O. A. Roughten, 
sh’ _C, 


6 Action of Ejectment. 
STATE OF GrorGiA, Washington County : 


In the Superior Court of said County. 
SENNY Ann 8. RIppDie é¢ al. vs. J. BEN. WILSON. 
Complaint. 


To the sheriff of said county, Greeting : 


The defendant, J. Ben. Wilson, is hereby required, in person or by 
attorney, to be and appear at the superior court next to be holden in 
and for the county aforesaid on the first Monday in September next, 
then and there to answer the plaintiff in an action of ejectment and 
for mesne profits, as in default of such appearance said court will 
proceed thereon as to justice may appertain. 

Witness the Honorable Reuben W. Carswell, judge of said court, 
this llth day of August, eighteen hundred and eighty-one. 

A. M. MAYO, 
Clerk Sup’r C’t, W. Co. 


7 Ejectment. 
GeEorRGIA, Washington County : 
In the Superior Court of said County. September Term, 1881. 


Senny ANN S. RIpDteE ef al. vs. J. BEN. WILSON. 


In person appeared before the undersigned J. Ben. Wilson, the 
defendant in the above-stated case, who, being duly sworn, deposes 
and says that the deed from Wm. C. Riddle to Wm. C. Riddle, trustee 
for his wife, Senny Ann S. Riddle, and her children by him, the said 
Wm. C. Riddle, dated the 23d day of April, 1853, on which yy 
rely for recovery in said case above stated, is not of record in the 
clerk’s office of the superior court of said county, or if ever of record 
therein, the record thereof has been burned and destroyed ; that de- 
ponent has never seen said deed, and only heard of said deed a short 
time before the commencement of said suit against him; that he 
knows not who the subscribing witnesses to said deed are, and has 
no means of ascertaining said fact save from an inspection of said 
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deed to see who said witnesses are; that said deed is a forgery to 
the best of deponent’s knowledge and belief; that deponent de- 
sires to have said deed or a certified copy thereof to show to the 

subscribing witnesses to ascertain whether said deed is a 
8 forgery or not and in order to ascertain the truth and justice 

of plaintiffs’ case, and deponent cannot prepare his defense in 
said case without an inspection of said deed ; wherefore deponent 
makes this affidavit that an issue may be made and the genuineness 
of said alleged deed may be tried and determined, and that said 
original deed may be by plaintiffs filed in the clerk’s office of the 
superior court of said county for inspection by deponent and his 
counsel, in order that deponent may inspect said deed and prepare 
to defend his said case and to show the forgery of said deed, if he 


call. 
J. BEN. WILSON. 


Sworn to and subscribed before me this 1st day of September term, 


1881. 
A. M. MAYO, 
Clerk Superior C’t, W. C. 
9 Endorsements on the above: In the superior court of Wash- 


ington county. September term, 1881. Senny Ann S. Riddle 
et al. vs. J. Ben. Wilson. Action of ejectment and for mesne profits. 
Affidavit denying genuineness of plaintiff’s deed and for production 
of papers. Filed in office Sept. 16th, 1881. A.M. Mayo, clerk. H. 
K. McCay, James Hines, atty’s for d’f’t. 


10 STATE OF GEORGIA, Washington County : 


To the superior court of said county: 

The petition of Senny Ann S. Riddle, wife of William C. Riddle, of 
said county; Annie E. Miner, wife of J. M. Miner, formerly Annie E. 
Riddle, daughterof Wm.C. Riddle and Senny Ann§S. Riddle; Isabella 
U. Cheatham, wife of Dr. A. T. Cheatham, formerly Isabella U. Rid- 
dle, daughter of Wm. C. Riddle and Senny Ann S. Riddle; Louisa 
Newsome, wife of Joseph Newsome, formerly Louisa Riddle, daugh- 
ter of William C. Riddle and Senny Ann 8S. Riddle; Mary Thomas, 
wife of Simon S. Thomas, formerly Mary Riddle, daughter of Wm. 
C. Riddle and Senny AnnS. Riddle; Julia Riddle, daughter of Wm. 
C. Riddle and Senny Ann S. Riddle; Anderson M. Riddle, John 
Riddle, and Wm. H. Riddle, sons of Wm. C. and Senny Ann §. Rid- 
dle; Lula Edwards, daughter of Martha Edwards, now deceased, 
who was the daughter of Wm. C. and Senny Ann S. Riddle ; Sallie 
C. Gilyard, formerly Sallie C. Edwards, daughter of Martha Edwards, 
who was the daughter of Wm. C. and Senny Ann S. Riddle, showeth 
that J. Ben. Wilson, of said county, is in possession of a certain tract 
of land in said county, lying on the line of Central railroad and on 
the waters of Williamson swamp, containing fifteen hundred acres 

of land, more or less, composed of two adjoining tracts—one 
11 of said tracts, known as the Brantley Mill place, containing 
one thousand acres; the other tract, known as Brown place, 


) 
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containing five hundred acres. Said two tracts, as now consolidated 
into one tract, make the fifteen hundred acres, which is bounded on 
the north by Ball’s Ferry road and Sandersville and Louisville road ; 
on the east by R. J. Wilson’s, Francis, or Sheppard places and the 


‘lands of William C. Riddle, trustee for wife and children ; south by 


B. J. Wilson’s Snow Hill place, and west by lands of Henry Holmes, 
formerly lands of Hunt and Langmade; lands of B. J. Wilson, and 
John L. Hardee, to which your petitioners claim title; that the said 
J. Ben. Wilson has received the profits of said lands since the first 
day of January, eighteen hundred and seventy-seven, of the yearly 
value of thirteen hundred dollars, and refused to deliver said land 
to your petitioners, or to pay them the profit thereof. 

Your petitioners further show that in the year one thousand eight 
hundred and fifty-three the said William C. Riddle, then being the 
owner of the above-described two tracts of land, to wit, the Brantley 
Mill place & the Brown place, by deeds of trust conveyed said two 
tracts of land to himself as trustee for your petitioners, and that 

now, although the said defendant is in possession of said land, 
12 ~— setting up a claim of title adverse to the title of said trustee 

and your petitioners, the said Wm. C. Riddle, in violation of 
his trust, refuses to bring suit for the recovery of said land or to 
collect the rents and profits thereof. 

Wherefore your petitioners bring suit and pray process may issue 
requiring the said J. Ben. Wilson to be and appear at the next su- 
perior court to be held in and for said county to answer your peti- 


tioner’s complaint. 
O. H. ROGERS, 
E. S. LANGMADE, 
PU ffs’ Att ys. 


Abstract of Title Relied on for Recovery. 


Ist. A deed from William C. Riddle to Wm. C. Riddle as trustee 
for his wife, Senny Ann S. Riddle, and her children by him, the 
said Wm. C. Riddle, dated 23d day of April, eighteen hundred and 
fifty-three. 

2d. Possession by the said Wm. C. Riddle, trustee, as aforesaid, 
under said deed, from the date of said deed up to the first day of 
January, eighteen hundred and seventy-seven. 


13 Action of Ejectment. 
STaTE OF GEORGIA, Washington County: 
In the Superior Court of said County. 


Senny ANN S. RIpDLe ef al. vs. J. BEN. WILSON. 


To the sheriff of said county, Greeting: 


The defendant, J. Ben. Wilson, is hereby required, in person or 
by attorney, to be and appear at the superior court next to be holden 


in and for the county aforesaid on the first Monday in September 
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next, then and there to answer the plaintiff in an action of eect- 
ment and for mesne profits, as in default of such appearance said 
court will proceed thereon as to Justice may appertain, 
Witness the Honorable Reuben W. Carswell, Judge of said court, 
this llth day of August, eighteen hundred and eighty-one, 
| A, M. MAYO, 
Clerk Sup’r Ct, W. C. 


14 Endorsements on the above: (Copy.) No, 23. In the su- 

perior court of Washington ey. September term, 1881. 
Senny Ann S. Riddle eé al. vs. J. Ben. Wilson. Action of ejectment 
and for mesne profits. Original filed in office this August 11th, 
1881. A.M. Mayo, clerk. Sh’ff Fulton Co. Docket page 358. O. 
Ii. Rogers, E. 8. Langmade, att’ys. Sheriff’s service. Served B. J. 
Wilson personally with a copy of the within, as per instructions, 
this February 20th, 1882. A.M. Perkerson, sh’ff Fulton county, Ga. 
Filed in office this Feb. 21st, 1882. A.M. Mayo, clerk. 


15 ' _ Ejectment. 


Senny ANN S. RIppxe e¢ al. vs. J. Ben. WILson. 


_ And now comes J. Ben. Wilson and disclaims all title to the land 
in dispute, and says that he has never received any of the rents or 


profits thereof. 
J. BEN. WILSON, 
By his attorney, JAMES K. HINES. 


It is ordered by the court that the foregoing disclaimer of J. Ben. 
Wilson be spread upon the minutes of this court. : 


This 7th day of March, 1882. 
R. W. CARSWELL, 
Judge S. Ct, W. C. 


Endorsements on above: (Copy.) Washington Co. superior court. 
March term, 1882. Senny Ann 8. Riddle e al. vs. J. Ben. Wilson. 
yectment. Renunciation by defendant of all title to the land in 
dispute & of all interest in said suit. James K. Hines, att’y for def’t. 


16 Ejectment. 


Senny ANN S. Ripo.e ef al. vs. J. BEN. WILSON. 


And now comes Benjamin J. Wilson, a resident of Fulton county, 
but a citizen of Great Britain, and shows that he desires himself 
made a party in the above suit. He claims to be the owner of the 
land in dispute and verily believes that he has the title thereto. 

J. Ben. Wilson, said defendant, has no interest in said land nor 
has he ever received any of the rents or profits thereof. 

Wherefore he prays to be the party defendant to said suit. 

JAMES K. HINES, 
Att'y for B. J. Wilson. 
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The foregoing petition read and considered, and it is ordered that 
Benjamin J. Wilson be, and he is hereby, made a party defendant 


‘to said case. 
R. W. CARSWELL, 
Judge S.C, WLC. 


17 Endorsements on the above: (Copy.) Washington superior 

court. March term, 1882. Ejectment. Senny Ann 8. Riddle 
et al. vs. J. B. Wilson. Order making Ben). J. Wilson party defend- 
ant. James K. Hines, att’y for movant. 


18 | | Ejectment. 
In Washington Superior Court. September Term, 1881. 
SENNY ANN S. RIDDLE ¢e al. vs. J. BEN. WILson. 


To the honorable the superior court of said county : 


The petition of B. J. Wilson, of Atlanta, in the State of Georgia, 
shows that your petitioner is one of the defendants in this suit, 
and that the same was brought by Senny Ann S. Riddle, Annie E. 
Minar, Isabella W. Cheatham, Louisa Newsome, Mary Thomas, 
Julia Riddle, Anderson M. Riddle, John Riddle, Wm. H. Riddle, 
Lula Edwards, and Sallie C. Gilyard, plaintiffs, on the 1lih day of 
August, 1881, in the superior court to be held in and for the county 
of Washington, in the middle judicial circuit of Georgia, against 
J. Ben. Wilson, son of your petitioner, as tenant in possession of the 
land hereinafter described. 

Your petitioner shows further that on or about the 20th day of 
February, 1882, said plaintiffs in ejectment served or caused to be 
served yg your petitioner, as the true claimant of said land, a 
copy of the pending action aforesaid, in accordance with section 
3360 of the code of said State. 

And your petitioner further shows that the said plaintiffS have 

instituted their said suit for the recovery of a certain 
19 tract of land lying in the county of Washington, State of 

Georgia, containing fifteen hundred acres, and bounded on 
the north by the Ball’s Ferry road and Sandersville and Louisville 
road; on the east by B. J. Wilson’s Francis place and the lands of 
William C. Riddle, trustee for wife and children ; south by B. J. 
Wilson’s Snow Hill place, and west by lands of Henry Holmes and 
lands of B. J. Wilson and John L. Hardee, and of the value of seven 
thousand dollars, and for the recovery of the mesne profits of said 
land since the Ist day of January, 1877, of the yearly value of 
thirteen hundred dollars, as claimed in said suit, and that the matter 
in dispute in this suit therefore exceeds the sum of five hundred 
dollars, exclusive of costs. 

And your petitioner further shows that this suit is brought by 
said plaintiffs against said J. Ben. Wilson and your petitioner for 
the recovery of the land aforesaid and mesne profits as aforesaid, and 
that said plaintiffs are and were, at the time of the bringing of said 
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suit, citizens of the State of Georgia, and that your petitioner is and 
was, at the time of bringing this suit, an alien—that is to say, a sub- 
ject of the Queen of Great Britain, and that there is in said suit a 
controversy between said plaintiffs and your petitioner concern- 

ing and touching the title to the land aforesaid and the 
20 profits thereof; that your petitioner is the true claimant of 

said land and has the title thereto ; that said J. Ben. Wilson was 
not even in possession thereof as your petitioner’s tenant at the time 
of bringing said suit; that said J. Ben. Wilson disclaims all right 
and title to said land and has never received any of the rents and 
profits sued in this suit, but all rents and profits thereof since the 1st 
day of January, 1877, has been received by your petitioner, and that 
the said controversy can be fully determined as between said plain- 
tiffs and your petitioner without the presence of the other defendant 
as a party to this cause. 

And your petitioner further shows that this cause has not yet 
been tried, but the same is pending for trial, and that the term 
of said superior court of Washington county at which said cause 
could be first tried is the present March term of said court, appointed 
to be held on the first Monday in March, 1882, at Sandersville, Ga., 
and that your petitioner desires to remove this suit before the trial 
thereof into the next circuit court of the United States to be held in 
the southern district of Georgia, in the fifth circuit, in pursuance of 
the act of Congress, approved March 3d, 1875, entitled “An act to 

determine the jurisdiction of the circuit courts of the United 
21 States and to regulate the removal of causes from State courts, 
and for other purposes.” 

And your petitioner shows that he is ready and willing to give 
bond, with good and sufficient surety, for his doing all acts and 
things required to be done by the said provisions of law upon the 
removal of a cause into the circuit court of the United States, and 
he offers and files herewith his bond executed by Mike Linch, of 
the city of Atlanta, as surety, in the penal sum of five hundred dol- 
lars, conditioned that your petitioner shall enter in the next cir- 
cuit court of the United States to be held in the southern district 
of Georgia, on the first day of the session of said court, a copy of 
the record in this suit and shall pay all costs that may be awarded 
by the said circuit court if the said circuit court shall hold that this 
suit has been wrongfully or improperly removed thereto, and shall 
do all such other appropriate acts as by the said “ act of Congress ap- 
proved March 3d, 1875,” are required to be done upon the removal 
of a suit into the United States court as good and sufficient surety, 
according to the said provisions of law upon the removal of a suit 
into the United States court. 

And your petitioner therefore prays that the said bond may 

22 be accepted as good and sufficient surety according to the 

provisions of law and that the said suit may be removed into the 

next circuit court of the United States to be held in the southern 

district of Georgia, according to the terms of said act, and that no 
further proceedings may be had therein in this court. 


oo a wi we 
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And your petitioner will ever pray, &c. 
B. J. WILSON, Petitioner. 
JAMES K. HINES, : 


Attorney for Petitioner. 


Endorsements on above: (Copy.) Washington superior court. 
March term, 1882. Ejectment. Senny Ann S. Riddle e al. vs. J. 
Ben. Wilson and B. J. Wilson. Petition to remove this suit to the 
circuit court of the United States. Filed in office this the 7th day of 
March, 1882. A.M. Mayo, clerk. James K. Hines, att’y for peti- 
tioner. 


23 Ejectment. 
In Washington Superior Court. September Term, 1881. 
SENNY ANN S. RIDDLE eé al. vs. J. BEN. WILSON et al. 


We, B. J. Wilson, of Atlanta, in the State of Georgia, as prin- 
cipal, and Mike Lynch,of Atlanta, in the State of Georgia, as surety, 
are held and firmly bound unto Senny Ann S. Riddie, Annie E. 
Minor, Isabella U. Cheatham, Louisa Newsome, Mary Thomas, Julia 
Riddle, Anderson M. Riddle, John Riddle, Wm. H. Riddle, Lula 
Edwards, and Sallie C. Gilyard, plaintiffs in the above suit, of Wash- 
ington Co., State of Georgia, in the sum of five hundred dollars, 
lawful money of the United States of America, to be paid them, 
their successors or assigns; for which payment, well and truly to 
be made, we hereby bind ourselves, our oe executors, and ad- 
ministrators, firmly by these presents. 

Sealed with our seals. Dated the 4th day of March, 1882. 

Whereas a suit was brought on the 11th day of August, 1881, in 
the superior court of Washington county, Georgia, by the said plain- 
tiffs vs. the said J. Ben. Wilson, and afterwards, to wit, on the 20th 
day of February, 1882, served upon said B. J. Wilson, the real de- 
fendant and true claimant, and the same is now pending for trial 
in said court at Sandersville and is removable into the circuit 

court of the United States for the southern district of Georgia, 
24 in the 5th circuit, under the act of Congress approved March 

3d, 1875, entitled “An act to determine the jurisdiction of 
the circuit courts of the United States and to regulate the removal 
of causes from State courts, and for other purposes ;” and whereas 
the said B. J. Wilson has filed his petition in said superior court for 
the removal of said suit into the next circuit court of the United 
States to be held in the southern district of Georgia: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden B. J. Wilson or his legal representatives shall 
enter or cause to be entered in the circuit court of the United States 
for the southern district of Georgia, on the first day of its stated ses- 
sion next ensuing after the order of the said superior court for the 
removal of said suit into said circuit court, a copy of the record in 
said suit, and shall pay all costs that may be awarded by the said 
circuit court if the said circuit court shall hold that this suit has 
been wrongfully or improperly removed thereto, and shall do or 
2—86 
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shall cause to be done such’ other appropriate acts as by the said act | 
of Congress are required to be done upon the removal of a suit into 
the United States court, then the above obligation to .be void; 
otherwise to remain in full force and virtue. 
25 | B. J. WILSON. [1. s. 
MIKE LYNCH. |[t. s. og 
Attest: W. F. MOYERS, 
N. P., F. Co., Ga. | | 
STATE OF GEORGIA, 1 sty Bi 


County of Fulton, f 


Mike Lynch, the surety in the foregoing obligation named, being | 
duly sworn, deposes & says that he is a resident of the State of | 
Georgia and a householder therein and is worth the sum of five | 
hundred dollars over all his just debts and liabilities and exclusive 


of property exempt by law from execution. , 
MIKE LYNCH. 


Sworn to & subscribed before me this 4th day of March, 1882. Xeaon 
~ W. F. MOYERS, 
Notary Public, F. Co., Ga. 
STATE OF GEORGIA, a ' 
County of Fulton, pss 
I certify that on this the 4th day of March, 1882, personally before : 
me appeared B. J. Wilson and Mike Lynch, to me known to be the 
persons described in and who executed the foregoing instrument, 
and severally acknowledged to me that they executed the same as 
their own free act-and deed for the uses and purposes therein men- 


tioned. 
W. F. MOYERS, 
N. P., F. Co., Ga. 


26 Endorsements on the above: Washington superior court. 

March term, 1882. Senny Ann S. Riddle eé al. vs. J. Ben. Wil- 
son etal. Hjectnent. Bond to remove this suit to the circuit court co 
of United States. Filed in office March 7th, 1882. A. M. Mayo, | 
clerk. James K. Hines, att’y for petitioner. =y 


27 Ejectment. 


SENNY ANN S. RIpDLE ef al. 


v8. 
J. Ben. Witson & B. J. WItson. 


The defendant, B. J. Wilson, having complied with all the pro- 
visions of the act of March 3rd, 1875, entitled “An act to fix the 
jurisdiction of the circuit court of the United States and to regulate 
the removal of causes from State courts unto said courts, and for 
other purposes,” it is ordered by the court that the petition and 
bond of said defendants be accepted; that said case be proceeded in | 
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no further in this court, and that the same be removed into the next 
circuit court of the United States for the fifth circuit. 
R. W. CARSWELL, 
Judge S. C., W. C. 


I, A. M. Mayo, clerk superior court of Washington county, State 
of Georgia, do hereby certify that the above and foregoing thirteen 
lines of written matter is a true and exact extract from the minutes 
of the superior court of said county and State, folio “201,” Book © 
“D,” March 7th, 1882. 

[ SEAL. ] A. M. MAYO, 
Clerk Sup’r C’t, W. Co. 


28 The foregoing written pages constitute one document, which 

is the transcript of the case removed from the superior court 
of Washington county, Georgia, to the circuit court of the United 
States for the southern district of Georgia, and thereon are the fol- 
lowing endorsements, viz: 

521. In the circuit court of the United States for the southern 
district of Georgia. April term,1882. Seny AnnS. Riddle e¢ al. versus 
J. Ben. Wilson and B. J. Wilson. Ejectment, &c. Removed case. 
Original transcript filed the 8th day of April, 1882. W.M. Hey- 
ward, d’p’ty clerk. J. K. Hines, d’f’ts’ att’y. 


29 CLERK’s OFFICE OF THE 
SUPERIOR CouRT OF WASHINGTON CouNTY, GEORGIA. 


I, A. M. Mayo, clerk superior court Washington county, certify 
that the foregoing written matter contains a true and exact copy 
of the proceedings in the case of Senny Ann 8. Riddle eé al. versus 
J. Ben. Wilson et al. as appears of record in this office. 

This March 29th, 1882. 

[SEAL. | A. M. MAYO, 


Clerk Superior Court Washington Co., Georgia. 


Endorsements on above: Senny Ann 8. Riddle eé al. vs. J. Ben. 
Wilson & B. J. Wilson. Action of ejectment and for mesne profits. 
Rec’d Ap’l 8, 1882. W. P. Ward, clerk. 


30 Telegram in Above Case. 


The Western Union Telegraph Company. Received at Savannah, 
Ga., April 13th, 1882. Dated Atlanta, Ga., April 13th, 1882. 


To Hon. John Erskine: 
Please pass case Riddle against Wilson; Judge McCay, counsel 


- for Wilson, called to Baltimore to see sick brother. 
(Signed) McCAY & ABBOTT. 


Endorsement on telegram: Received April 13th, 1882. W. P. 
Ward, clerk. 
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Afterward, to wit, on the 16th day of November, 1882, came said 
plaintiffs and the said defendant, by their attorneys, and filed the 
following consent to open testimony in the words and figures follow- 
ing, to wit: | 

Consent to Open Testimony. 
In the Fifth Circuit Court of the U.S. for Southern D’st. of Georgia. 
SreNny ANN S. Rippie e¢ al. vs. B. J. WInson. 


Ejectment. 


Counsel for defendant hereby consents for the opening of all 
interrogatories sued out in the above-stated case by both plaintiffs 
and defendant, counsel for plaintiffs hereby likewise agreeing. 


13 Nov., 1882. 
JAMES K. HINES, 
Alt’y for Defendant. 
O. H. ROGERS, 
Alt’y for Plaintiffs. 


Endorsements: No. 521. U.S. circuit court, eastern divis- 

ol ion, so. dist. Georgia. S.S. Riddle vs. J. B. Wilson et al. Con- 

sent to open testimony. Filed Nov. 16th, 1882. W. M. 
Heyward, dep. cl’k. 


Afterward, to wit, at astated term of the circuit court of the United 
States for the eastern division, southern district of Georgia, begun 
and holden in the United States court-rooms in the city of Savannah 
on the 9th day of November, 1882—present, the Hon. John Erskine, 
judge for the said district, presiding—the following order was made 
and entered of record in the words & figures following, to wit : 


Order to Withdraw Answers of Witnesses. 
In the Circuit Court of the U.S. for the Southern District of Ga. 
SENEY ANN S. RIDDLE ef al. vs. B. J. WILSON. 


It appearing to the court that the answers of William C. Riddle, 
William 'T. Henderson, Simon S. Thomas, and W. E. Clark, wit- 
nesses examined on behalf of plaintiffs in above case, have not been 
properly certified by the- commissioners and that the commissions 
are not duly executed, upon motion of George A. Mercer, of counsel 
for plaintiffs, it is ordered that the answers of said witnesses be with- 
drawn and that the interrogatories, answers, and commissions be re- 
turned to the commissioners for proper execution. 


In open court Nov. 23d, 1882. 
JOHN ERSKINE, Judge. 


Endorsements: (No. 521.) U.S. circuit court, eastern division, 
so. dist. Georgia. Seny Ann S. Riddle vs. J. B. Wilson et al. 
32 Order to withdraw answers of witnesses, &c. Filed Nov. 23d, 
1882. W.M. Heyward, dep.cl’k. Geo. A. Mercer, of counsel 

for pl’t’fs. 
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Afterward, to wit, on the 2d day of December, A. D. 1882, at the 
said November, 1882, term of the said circuit court, came the said 
plaintiffs, by their attorneys of record, and filed an amendment to 
the original declaration in the words and figures following, to wit: 


Amendment to Original Declaration. 


In the Circuit Court of the United States for the Southern District 
of Georgia. November Term, 1882. 


Seny ANN S. RIDDLE e al. vs. B. J. Witson. 
Ejectment. 


Now, at this term of the court, comes the plaintiffs, by their attor- 
neys, O. H. Rogers, E. S. Langmade, H. D. D. Twiggs, and G. A. 
Mercer, and moves the court for leave to amend their declaration in 
the above-stated case by inserting after the words “ The petition of,” 
in the first line of the first page of said declaration, the words “ Wil- 
liam C. Riddle, trustee for his wife, Seny Ann S. Riddle, and her 
children, viz., Annie E. Minar, wife of James M. Minar, formerly 
Annie E. Riddle, daughter of Wm. C. & Seny Ann S. Riddle; Isa- 
bella Cheatham, wife of A. T. Cheatham, formerly Isabella Riddle, 
daughter of Wm. C.and Seny Ann S. Riddle; Louisa Newsom, wife 
of Joseph Newsom, formerly Louisa Riddle, daughter of Wm. C. and 

Seny Ann S. Riddle; Mary Thomas, wife of Simon S. Thomas, 
30 formerly Mary Riddle, daughter of Wm. C. & Seny Ann S. 
Riddle; Anderson M. Riddle, John P. Riddle, and Wm. H. 
Riddle, sons of Wm. C.and Seny AnnS. Riddle; Lula Edwards and 
Sallie Gilyard, daughters of Martha Edwards, deceased, who was the 


- daughter of the said Wm. C. & Seny Ann S. Riddle, the husband 


of said Martha Edwards having died prior to her death.” 

And plaintiffs move to amend theirsaid declaration further by add- 
ing after the word “ Riddle,” in the twelfth line from the bottom on 
page first of said declaration, the words following, to wit: 

James M. Minar, husband of Annie E. Minar, formerly Annie E. 
Riddle, daughter of Wm. C. and Seny Ann S. Riddle; A. T. Cheat- 
ham, husband of Isabella Cheatham, formerly Isabella Riddle, 
daughter of Wm. C. & Seny Ann S. Riddle; N. Joseph Newsom, 
husband of Louisa Newsom, formerly Louisa Riddle, daughter of 
Wm. C. & Seny Ann 8S. Riddle, and Simon S. Thomas, husband of 
Mary Thomas, formerly Mary Riddle, daughter of Wm. C. & Seny 
Ann S. Riddle; and that all said parties herein named may be made 


parties plaintiff in said case. 
O. H. ROGERS, 


KE. 8S. LANGMADE, 
H. D. D. TWIGGS, 
GEO. A. MERCER, 
Att’ys for Plaintiffs. 
STATE OF GEORGIA, Washington County : 


In person comes O. H. Rogers, who, being duly sworn, says that 
he has this day served James K. Hines, att’y for B. J. Wilson, 
34 personally, with a copy of the within amendment. 
O. H. ROGERS. 
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Sworn to and subscribed before me this Nov. 15th, 1882. 
A. M. MAYO, 
Clerk S.C. W. C. 


Endorsements: In the 5th circuit court of the U.S. for the south- 
ern dist. of Georgia. Nov’r term, 1882. Seny Ann S. Riddle e¢ al. 
vs. B. J. Wilson. Ejectment. Amendment to original declaration. 
Filed Dec. 2d, 1882. W. P. Ward, clerk. Rogers, Langmade, 
‘T'wiggs, & Mercer, pl’t’fs’ att’ys. 


Afterward, to wit, on the 2d day of December, 1882, at a stated 
term of the circuit court of the United States for the eastern division, 
southern district of Georgia, began and holden in the U.S. court- 
rooms in the city of Savannah on the 9th day of November, A. D. 
1882—present, the Hon. Don A. Pardee, circuit judge for the fifth 
judicial circuit, presiding—the following order was made and en- 
tered of record in the words and figures following, to wit: 


Order to Reform Pleadings and to Continue Case. 


In the Circuit Court of the United States for the Southern District 
of Georgia. 


Seny ANN S. RIDDLE é al. vs. B. J. WILSon. 


It is considered and ordered by the court that the said case stand 
continued for the term; that the cause be placed on the equity docket 
and appearances entered for solicitors on each side; that plaintiffs 

reform their pleadings su as to present their cause of action 
oO in an equitable shape by rule day in January, 1883, and that 

upon failure so to reform said case stand dismissed, unless 
a further extension of time be allowed. 


In open court, Dec. 2d, 1882. 
DON A. PARDEE, 


Cir. Judge. 


Endorsements: (521.) U.S. circuit court, so. dist., E. div. Georgia. 
Seny Ann 8. Riddle e al. vs. B. J. Wilson. Order to reform plead- 
ings & continue case. Filed Dec. 2d, 1882. W. P. Ward, clerk. 


Afterwards, to wit, on the 7th day of December, A. D. 1882, at the 
said November, 1882, term of the said circuit court, came the said 
plaintiffs, by their : attorneys of record, and filed a motion for rehear- 
ing, &c., in the words and figures following, to wit: 


Motion for Rehearing, &c. 


In the Circuit Court of the U.S. for the Southern District of Ga. 
November Term, 1882. 


Ws. C. Rippte, Trustee, e¢ al. vs. B. J. WILson. | 


Ejectment. 


The said plaintiffs, by their attorneys, on this 7th day of Decem- 
ber, 1882, during the continuance of the said the November term, 


} 
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1882, of said court, move the court to grant them a rehearing upon 
the status of the pleadings in said case, and to annul and set aside, 
as improvidently granted, so much of the order passed by said court 
on the 2nd day of December, 1882, during said term, as directs 
36 said case to be put upon the equity docket of said court, and 
said plaintiffs to reform this declaration so as to present their 
said action In an equitable shape. 
H. D. D. TWIGGS, 


GEO. A. MERCER, 
KE. S. LANGMEDE, 
QO. H. ROGERS, 
PUTS All ys. 


Endorsements: (521). In the U.S. cireuit c’t for the so. dist. of 
Ga. Nov. term, 1882. Ejectment. Wm. C. Riddle, trustee, ef al. 
vs. B. J. Wilson. Motion for rehearing & to set aside order of Dec. 
2nd, 1882. Filed Dec. 7th, 1882. W.M. Heyward, dep. clerk. H. 
D. D. Twiggs, Geo. A. Mercer, e¢ al., pl’t’f’s’ att’ys. 


Afterward, to wit, on the 26th day of December, A. D. 1882, came 
the said plaintiffs, by their attorneys of record, and filed in the clerk’s 
office of said circuit court amended and reformed pleadings in said 
case in the words and figures following, to wit : 


Amended and Reformed Pleadings, &ce. 
In the Circuit Court of the U.S. for the Southern Dist. of Ga. 


Seny ANN S. RIppDieE et al. vs. B. J. WILson. 


In obedience to the order of the court passed December 2nd, 1882, 
directing the plaintiffs in said action, by rule day in January, 1883, 
to reform their pleadings so as to present their cause of action in an 
equitable shape, the said plaintiffs in said suit do amend and reform 
their said pleadings as follows: 


37 To the judges of the circuit court of the United States for the 
southern district of Georgia: 


Wm. C. Riddle, as trustee for his wife, Seny Ann S. Riddle, 
and children hereinafter named; Seny Ann S. Riddle, wife of said 
William C. Riddle; Annie E. Minar, wife of T. M. Minar, formerly 
Annie E. Riddle and daughterof said William C. andSeny Ann S.; 
Isabella U. Cheatham, formerly Riddle, wife of A. T. Cheatham and 
daughter of said William C. and Seny Ann S.; Louisa Newsome, 
formerly Riddle, wife of Joseph Newsome and daughter of said Wil- 
liam C. and Seny Ann S.; Mary Thomas, wife of Simon S. Thomas, 
formerly Mary Riddle and daughter of said William C. and Seny 
Ann S.; Julia Riddle, daughter, and Anderson M. Riddle. John 
Riddle, and William H. Riddle, sons of said William C. and Seny 
Ann S.; Lula Edwards, daughter of Martha Edwards, now deceased, 
who was the daughter of said William C. and Seny Ann S.; Sallie 
C. Gilyard, daughter of said Martha Edwards; James M. Minar, 
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husband of said Annie E. Minar; A. T. Cheatham, husband of said 
Isabella U. Cheatham ; Joseph Newsome, husband of said Louisa 
Newsome, and Simon S. Thomas, husband of said Mary Thomas, 
all of the county of Washington, in said State of Georgia, bring this 
their bill against said Benjamin J. Wilson, an alien and subject of 
the Queen of Great Britain; and thereupon your orators and ora- 
trixes complain and say that on the twenty-third day of April, A. 
D. 1858, the said William C. Riddle, being seized and possessed 
in his own right of the lands and tenements next hereinafter 
38 referred to, and having full authority and power to dispose 
of the same as to him seemed best, did, in consideration of 
his natural love and affection for his said wife and children, grant 
and convey to himself as trustee for the use, benefit, and advantage 
of his said wife, Seny Ann S., and the children of him, thesaid William 
C. and Seny Ann S., for and during the natural life of the said Seny 
Ann §., and, on her discease, to such child or children, or represen- 
tative of child or children as she might leave in life, all of the fol- 
lowing-described property, to wit: One tract or parcel of land in 
said county of Washington, known as the Brantley Mill place, con- 
taining one thousand acres, and also one other tract in said county, 
known as the Brown place, containing five hundred acres; to have 
and to hold the said property to him, the said William C. Riddle, in 
trust for said Seny Ann S. and her children, as above specified, for- 
ever free from the debts, liabilities, and contracts of him, the said 
William C. Riddle, and all other persons whatsoever ; all of which 
will more fully and particularly appear, reference being had to said 
deed of trust made part of the evidence and record in this case. 

That said trust deed was duly recorded on the twenty-sixth day 
of May, A. D. 1853, in the office of the clerk of the superior court of 
said county of Washington, in Book Z, folio 404; that said William 

C. Riddle, after said grant and conveyance, held said lands as 
39 trustee for his said wife and children only and under the 
terms of said trust deed. : 

And your orators and oratrixes further complain and say that on 
the — day of , in the year 1866, the said William C. Riddle was 
engaged in extensive planting operations and found it necessary to 
raise large sums of money on his own account, and that to this end 
he applied to the firm of Wilkinson and Wilson, of which the 
defendant. was a member, then doing a factorage and commission 
business in the city of Savannah; that said Wilkinson and Wil- 
son, in consideration of large consignments of cotton to be sent to 
them by said William C. Riddle, did advance to said William C., on 
his own account and not for said trust estate, large sums of money. 

That said defendant was obliged to raise the money so supplied 
on the credit of his said firm and to furnish to parties so advancing 
money to his said firm planters’ notes and mortgages and other col- 
lateral security; that he requested said William C. Riddle to pro- 
vide his said firm with such collateral security, and said William C. 
thereupon gave a mortgage lien for a large amount upon a large 
body of lands owned by him in his own right, and that in said 
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mortgage he included the said lands embraced in said trust deed ; 
that said William C. Riddle, at the time when he created said mort- 
gage lien on said lands, duly notified said defendant that part of 
said lands was trust property, but said defendant replied that 
40 it did not matter, as he only wished to use said lien as col- 
lateral; and complainants allege and say that said defendant 
took said mortgage lien, with full notice that it included said trust 
estate as well as the individual property of said William C. Riddle; 
that in 1870 said first mortgage was canceled and a new mortgage 
lien was given to defendant, at his request, which said lien was 
taken and accepted by said defendant, with full notice that said 
trust estate was included in said lien. 

And your orators and oratrixes further complain and say that said 
defendant, well knowing that said mortgage lien included said trust 
lands, caused the same to be foreclosed, and on the — day of , 
in the year 1877, bid in all of the lands covered by said mortgage 
lien, including the said trust estate, and caused a deed to said lands 
to be made and delivered to him by the sheriff of said county of 
Washington, and gntered upon and took possession of said trust 
estate, with full notice of the rights of your orators and oratrixes. 

And your orators and oratrixes further complain and say that 
they did not in any manner surrender or waive their rights in the 
premises, and that they have called upon the said defendant to re- 
store said trust estate and to put them in possession of the same, but 
that he refused so to do and retained the possession and enjoyment 

of all said lands so embraced in said mortgage, including the 
4l trust estate aforesaid ; all of which is contrary to equity and 

good conscience. To the end, therefore, that the said defend- 
ant, Benjamin J. Wilson, may, if he can, show why your orators 
and oratrixes should not have the relief herein prayed (the answer 
of said defendant under oath being hereby expressly waived) and 
that the rights and equities of your orators and oratrixes may be 
duly protected, may it please your honors to decree to them the re- 
covery and restoration of said trust estate and lands and such sums 
by way of mesne profits as may be fair and just, and that said de- 
fendant be adjudged to hold said lands only as trustee for your ora- 
tors and oratrixes and be required by the decree of the court to 
convey said lands to said William C. Riddle, as trustee, upon the 
uses and trusts in said deed contained, or to some other trustee to 
be appointed by the court, and that said mortgage lien and the deed 
made to said defendant under said foreclosure may be declared 
null and void as to said trust estate, and may be reformed or can- 
celed so as to remove said cloud upon the title of your orators and 
oratrixes; and that the said William C. Riddle, as trustee as afore- 
said, may be assisted by the court as to it may seem best in recover- 
ing said trust estate; and that your orators and oratrixes may have 

all such other and further relief in the premises as was con- 
42 templated by the order of the court aforesaid to reform the 

pleadings as they then appeared in said case and as the court 
in the exercise of its equitable jurisdiction may be able to grant. 


3—S6 
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And your orators and oratrixes, as in duty bound, will ever 


pray, Xe. 
IT. D. + TWIGGS, 
GEO. M ERCER, 
i. 8S. LANG MEDE, 
O. H. ROGERS, 
Attorneys for Plaintiffs. 


Endorsements : (203.) In the circuit c’t of the U.S. for so. dist. 
of Ga. Wm. C. Riddle, trustee, et al. vs. B. J. Wilson. Amended 
and reformed berg in said case, as per order of court of Decem- 
ber 2nd, 1882. Filed Dec. 26th, 1882. W. M. Heyward, dep. clerk. 
H. D. D. Twiggs, Geo. A. Mercer, E. S. Langmede, O. H. Rogers, 


plvits’ att'ys. 


Afterwards, to wit, on the 2nd day of January, A, D. 1883, came 
the said defendant, by his soliciters, and filed an entry of appearance 
in the words and figures following, to wit: 


Entrance for Appearance for Defendant. 


Circuit Court of the United States for the Southern District of 
Georgia. 


Seny ANN S. RIppD.Le e al. vs. B. J. WIson. 


Ejectment removed from Washington superior court & equity plead- 
ings ; filed. 


To the clerk of the circuit court of the United States. 

Sir: Please enter the appearance of Lanier & Anderson, Logan 
E. Bleckley, and myself as the attorneys for the defendant i in the 
above-entitled action. 

Dated January Ist, 1883. 

JAMES K. HINES, 
Att’y for D f’t. 


43 Endorsements: (203.) Circuit court of the United States 

for the southern district of Georgia. Seny Ann 8S. Riddle ef 
al. vs. Benj. J. Wilson. Ejectment, &c. Entry of appearance for 
defendant. Filed January 2d, 1883. W. M. Heyward, dep. clerk. 
Lanier & Anderson, Logan E. Bleckley, Jas. K. Hines, att’ys for 
def’t. 


Afterward, to wit, at the February, 1883, rules day, on Monday 
February 5th, A. D. 1883, came the said defendant and filed his an- 
swer in the words and figures following, to wit: 


Answer of Defendant. 


ATLANTA, Feb’ry 3d, 188-. 


Drar Mr. Warp: I enclose Col. Wilson’s answer, which please 
file, and be kind enough to drop me a postal card acknowledging 


(J 
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receipt. It is started in full time to reach you by Monday, and I 
trust it may do so. My kindest regards to Judge Erskine and Mrs. 
Ward. 

Very truly yours, &c., L. E. BLECKLEY. 


P. S.—Col. Hines sent your bill of costs for copies, and an order is 
enclosed to pay the same, $2.15. 
The Answer of Benjamin J. Wilson, the Defendant, in the Above-stated 
Case. 


Iu the Circuit Court of the United States for the Southern District 
of Georgia, 


Wa. C. Rippie, Trustee of Seny Ann 8. Riddle, et a. 


Us, 


BexgamMin J. Winson, 


Bill for relief. 


This defendant, answering, saith that it may possibly be true, 
though he does not know and cannot state positively one 

44 way or the other, that the said Riddle made the deed to him- 
self as trustee mentioned in the bill. If it was made as 
alleged the defendant doubts whether it was recorded. He really 
believes it was not, though he cannot say. He calls for strict proof 
of both these charges in the bill. He denies that said Riddle held 
said Jand as trustee for his wife and children, so far as any mani- 
festation to the public or the world was concerned. On the con- 
trary, he seemed to hold it for himself and to use it as his own. 
From the best information the defendant has on the subject he be- 
heves and charges that if said deed was in fact made there was no 
change whatever in the possession of said land or in its use, but 
that Riddle continued in possession and use after the date of the 
deed just the same as before, claiming as owner, using and enjoying 
as owner, paying taxes as owner, and treating himself as owner in 
all respects, not as trustee, but in his personal and individual capac- 
ity. It istrue that in the year 1866 Riddle was planting extensively 
and applied to Wilkinson & Wilson for money and _ plantation 
supplies, which in that and succeeding years, up to and includ- 
ing a part of the year 1870, they furnished. The advances 
made consisted partly of money and partly of plantation sup- 
plies. A part of the consideration for making them was his 
promise to consign to said firm as factors and commission mer- 
chants cotton, the produce of said plantation. Consignments were 
in fact made, but not to the extent of his engagements nor of 

45 sufficient value to meet his indebtedness, the deficit being 
over eighty thousand dollars at the close of all the trans- 
actions or about that sum. It is true that all the advances were 
made to him on his own account and not for any trust estate, his 
planting being all done on his own account and not for any trust 
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estate, although done in “part upon the very premises now claimed 
and contended for as trust property. He gave no notice or informa- 
tion or hint of any trust, but, on the contrary, actually pointed out 
this very land as his own, calling attention to it specially. Said 
firm of Wilkinson & Wilson had large means and credit and did 
not have to resort to the means alleged in the bill to raise money 
for advancing to customers, though they sometimes borrowed on 
collaterals. It was not for that purpose that the mortgage was taken 
from the said Riddle, but for security alone. He did give a mort- 
gage covering his entire plantation, consisting of ten thousand acres 
and embracing the lands now in controversy with others. Utterly 
and absolutely untrue is it that at the time or before he executed 
said mortgage he notified defendant that part of said lands were 
trust property. He gave no such notice, nor did he so hint or inti- 
mate. On the contrary, if the fact was true he concealed it and 
neither did or said anything to communicate information or put 

defendant on inquiry. He was then in possession of the 
46- premises, using them as his own, and, as this defendant 

then believed and still believes, claiming them as his own. 
The mortgage was taken bona fide for value and without notice of 
any trust or claim of trust, and after it was taken and _ because of 
the security it afforded advances of money and supplies were made 
upon it bona fide and still without any notice or ground for suspicion. 
Equally false and unfounded is it that defendant ever replied, “ It 
did not matter,” or that “he only wished to use said lien as col- 
lateral.” It is true that the first mortgage was superseded by a 
second, but the second was also taken without notice, just as the 
first was, and under like circumstances as to possession and use by 
said Riddle. He was apparent owner, and this defendant had no 
notice or suspicion to the contrary. Just as on the first mortgage, so 
on the second, large advances of money and supplies were made 
upon the faith of it, trusting to it as security, and with no notice 
whatever of the alleged trust or anything of the kind. Indeed, the 
leading object which Riddle had or appeared to have in giving the 
second mortgage was to furnish a basis for further credit on his 
part with this defendant’s then firm, & he thereby succeeded in 
obtaining such further credit and could not have gotten it with- 
out that or some good security. After foreclosure of the second 
mortgage the whole mortgaged premises, except three thousand 

acres, were sold at sheriff’s sale under the mortgage 
47 ~—s ft. fa., and this defendant was the purchaser. At said sale 

there was no distinct notice given of said trust claim or any 
particular claim, nor was any specific portion of the premises sold 
designated as the subject of an adverse title. Semething was said 


to the effect that whoever bought would have trouble, but the warn- 
ing, such as it was, applied alike to all the premises sold, and there 
was nothing to restrict it to this land now in controversy or any 
other definite part. This defendant heard nothing then about any 
trust, What he heard was said by John N, Gilmore and not by 
Riddle or any of the complainants, mest of whom were present, and 
the substance of what Gilmore said was as above stated—namely, 


od 
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that whoever bought would have trouble. The three thousand acres 
not sold had been claimed, in the mode applicable to claims under 
the laws of Georgia, by Mrs. Riddle, and for that reason could not 
be sold at that time. Shesuffered the so-called trust property, now in 
controversy, to be sold without interposing any claim to it, although 
it was embraced in the same levy with the three thousand acres 
which she did claim. It is not true that defendant well knew or 
knew at all that the mortgage deed included any trust land when 
he caused the mortgage to be foreclosed, nor did he know that the 


od 


so lands now in controversy were trust lands when he purchased 
48 at the sale and took the sheriff’s deed therefor, nor did he 


have full notice or any notice of the alleged right of com- 
plainants when he took possession of his purchase, unless what Gil- 
more stated at the sale, as above set forth, amounted to such notice, 
which defendant thinks it did not. But even if it did it was then 
too late to affect defendant’s right by notice, as he and his firm were 
innocent mortgagees for value and without any notice whatever at 
the time they gave credit and took their security. 
Defendant admits that he still has possession, and he intends, if 
he can, to hold it, being, as he verily believes, the true owner. 


And, having fully answered, he prays to be hence dismissed with 


his reasonable costs. 
JAMES K. HINES, 
CLIFFORD ANDERSON, 
Pt i L. E. BLECKLEY, 
Sol’s pro Compl’. 


STATE OF GeorGIA, Fulton County: 


{ I, Benjamin J. Wilson, do solemnly swear that the foregoing 


answer is true, so help me God. 
B. J. WILSON. 


Sworn to and subscribed this 8d day of February, 1883, before 
me— 
: W. B. SMITH, 
U. S. Com. 


Endorsements: (203.) U.S. circuit court, eastern division, so. dist. 
Ga. W.C. Riddle, trustee, et al. vs. B. J. Wilson. Answer. Filed 
Feb. 5th, 1883. W.M. Heyward, dep. cl’k. 


Amendment to Answer, &e. 


Afterward, to wit, on the 12th day of April, A. D. 1883, at 
Ag a stated term of the circuit court of the United States for the 

eastern division, southern district of Georgia, begun and 
holden in the USS, court-rooms, in the city of Savannah, on Monday, 
April the Oth, 18S88—present, the Honorable Johu Erskine, judge of 
sud district, presiding—the defendant tiled an amendment to his 
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answer, and the court made an order thereon in the words and 
figures following, to wit: 
Bill for Relief. 


In the Circuit Court of the United States for the Southern District of 
Georgia. 


Wa. C. Rippe, Trustee of Seny Ann S. Riddle, e al. 
vs. 
BENJAMIN J. WILSON. 


The amended or supplemental answer of Benjamin J. Wilson, the 
defendant in the above-stated cause. 


Since the filing of the original answer in this cause the defendant 
has been informed and he verily believes and so charges that the 
deed or writing which the complainants charge in their bill was 
executed by the said Wm. C. Riddle to himself as trustee was not 
in, fact executed, signed, or delivered, nor even written, at the time 
when it bears date nor until within the last few years, and that it is 
in truth and in fact a much younger instrument than the mortgage 
under which this defendant derived and claims title. Defendant, 
on his information and _ belief, charges and avers that said paper- 

writing was fabricated and antedated, and was never in fact 
o0 recorded, and could not have been recorded, at the time the 
certificate of record entered thereon represents it to have been 
recorded. 
LANIER & ANDERSON, 
L. E. BLECKLEY, 
J. K. HINES, 
Sol’s Pro Compl't. 


NORTHERN District oF GEorGIA, Fulton County : 


Benjamin J. Wilson, being duly sworn, deposeth and saith that 
the foregoing answer, both as to the fact and time of discovering the 
matter thereof and as to the matter ‘tself, is true. 


B. J. WILSON. 


Sworn to and subscribed before me this 7th day of April, 1883. 
A. E. BUCK, 
U. S. Com’r. 
T’o the complainants and their solicitors : 

Please take notice that on the cause shown in the foregoing answer 
the defendant will move the court in which the cause is pending 
for leave to file said answer as an amendment to the original answer. 
The motion will be made on Thursday next, or as soon thereafter as 
counsel can be heard. 

This April 7th, 1888. 


J. K. HINES, 

LANIER & ANDERSON, 

L. E. BLECKLEY, 
Def’t’s Sol’s. 


ae 
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Notice of intended motion acknowledged. Copy and all further 
service waived this 9th April, 1883. | 
GEO. A. MERCER, 


Of Counsel for Mrs. Riddle et al. 


In open court, April 12th, 1883. 
Motion heard and granted. Let the said amended answer be 


filed and the entry of filing be made herein by the clerk. 
JOHN ERSKINE, Judge. 


o1 Endorsements: In equity. U.S. circuit court, southern 

district of Georgia. Riddle e¢ al vs. Wilson. Amendment to 
answer, &c.,&e. Filed April 12th, 1883. H.H. King, clerk. Lanier 
& Anderson, Hines, Bleckley. 


Afterwards, to wit, on the 30th day of April, A. D. 1883, came the 
said complainants, by their solicitors of record, and filed their repli- 
cation to defendant’s answer in the words and figures following, to 
wit: 

Replication to Defendant’s Answer. 


In the Circuit Court of the U.S. for the Southern District of Georgia. 
SENY ANN S. RIDDLE ef al vs. B. J. WILSON. 


Replication of complainants to the answer of defendant as amended 
and filed April 12th, 18883. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception which may be had and taken to 
the manifold errors, uncertainties, and insufficiencies of the answer 
of the said defendant, for replication thereunto say that they do and 
will aver, maintain, and prove their said bill to be true, certain, and 
sufficient in the law to be answered unto by the said defendant, and 

that the answer of the said defendant is very uncertain, evasive, 
52 and insufficient in the law to be replied unto by these repli- 
ants, without that, that any other matter or thing in the said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true; all which matters 
and things these repliants are ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly pray asin and by their 
said bill they have already prayed. 
H. D. D. TWIGGS, 
GEO. A. MERCER, 
E. S. LANGMEDE, 
O. H. ROGERS, 
For Plaintiffs. 


Endorsements: In the circuit court of the U.S. for the southern 
dist. of Ga. Seny Ann 8. Riddle e# alvs. B. J. Wilson. Replication. 
Filed in clerk’s office April 30th, 1888. M. Erwin, dep. clerk. H. 
D. D. Twiggs, Geo. A. Mercer, EK. S. Langmede, O. H. .Rogers, for 
pl’t'fls. : 


D4 WRN AMAN (WSN DR AEA OO RR, DAN, 
A Brom marrebsy, fo Welt, 8 Ee TARR daar ef dit A DAE SS88) eae dhe 
awit eafadan’, Ay Larter a adensan, fis satiotiary and led aan 
*PPtication ta take testimony by Comite ty the wards and fig 
vos fallowing, ta wit: 
<lpplication to Take Testimony by Conmetssioner. 
United Srares oF AMERICA, Southern District of Georgia: 
Ilon. John Erskine, United States judge for the southern district of 
Georgia : 
53 The petition of Benjamin J. Wilson respectfully shows 
that a bill is now pending on the equity side of the court, in 
the fifth circuit court of the United States forthe southern district of 
Georgia, in which William C. Riddle as trustee of Seny Ann 8. 
Riddle eé al. are complainants and your petitioner is defendant, 
and that the parties are at issue in said cause. Petitioner states that 
he desires to have the testimony of himself, he being a resident of 
Fulton county, in said State; of Thomas Spencer, a resident of Hall 
county, in said State, and of Trueluck, a resident of Washing- 
ton county, in said State, they being material witnesses for the de- 
fendant in said case. The said Thomas Spencer is an old man and 
resides about three hundred miles from the city of Savannah, 
Georgia, and petitioner resides about the same distance from said 
city. It would beimpracticable for the reason stated to procure the 
attendance of the said Spencer before an examiner in Savannah, 
and it would be highly inconvenient for your petitioner to attend 
before such examiner; besides, as neither of your petitioner's attor- 
neys reside in Savannah, but all of them reside nearly two hundred 
miles therefrom, it would be very inconvenient for either of them 
to attend an examination of witnesses before such an examiner, 
Petitioner therefore prays your honor to make an order 
54 allowing him to take the testimony of said witnesses in 
answer to written interrogatories by commissioner, and that 
re honor will appoint commissioners to take such testimony. 
-etitioner suggests as suitable persons to act.as commissioners to 
take his testimony Marshall J. Clark and Marshall de Graffenried, 
of Atlanta, and as suitable persons to act as commissioners to take 
the testimony of said Spencer, S.C. Dunlap and Claude Estes, Esq., 
of Gainesville, Ga., and as suitable persons to take the testimony of 
said Trueluck, F. Chambers and J. W. Lindsey, of Irwinton, Georgia. 
Petitioner suggests these persons because they are lawyers of well- 
known character and wholly disinterested, and without the knowl- 
edge of either one of them, he making the suggestion only because 
he supposes your honor would feel embarrassed in naming commis- 
sioners for want of information, in the absence of such suggestion. 
Petitioner would be equally well satisfied with the selection ofany other 
disinterested and competent persons whom your honor might see 
proper to name. Should your honor deem the reasons assigned for 
taking the testimony of these witnesses or either of them by com- 
missioner insufficient, then petitioner prays that your honor will 
order their testimony to be taken before William Cassard, Esq., the 
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eXwaaier af said comnd, at Savannah, Georgia, under aah notice (@ 
COPTER OF Tele solicitors ae Vary Ranar AY 86e PHApEr te 
Thi hs oe 

And your petitioner will ever pray, &o 


Macon, Ga, duly d4th, Isa, i 
LANIER & ANDERSON, 
Solicitors for Defendant. 


dd And thereupon the following order was made by the Hon. 
John Erskine, judge for the said southern district of Georgia, 
and entered of record in the words and figures following, to wit: 

I name and appoint Marshall J. Clark & Marshall de Graffenried, 
Esquires, counsellors-at-law, to take the testimony — said witnesses 
in the city of Atlanta after legal and reasonable notice to the oppo- 
site parties or their counsel and in accordance to law and in con- 
formity to the equity rules of the U.S. Supreme Court and of this 
court. 

Granted without prejudice to either party. 


Let a copy of this petition and order be served upon the comp’ts 
or their counsel at least thirty days prior to the time to be appointed 
by the commissioners for the taking of the testimony as aforesaid in 
said city of Atlanta. The clerk will furnish a copy of this petition 
& order to the Messrs. Lanier & Anderson, solicitors for defendant, 
— on comp’ts or their counsel; which service — in accordance to 
said order and rules of courts. 

Hull Co, Ga, July 18th, 1883. 

JOUIN ERSKINE, Judge. 


M. ERWIY, 
Dep. Clerk. 


Endorsements: In the Sth circuit court of the U.S, for the eastern 
division, so, dist. of Ga. Jn re Riddle et al. vs. B. J. Wilson, Equity. 
Application to take testimony by commissioners. Filed in clerk’s 
office July 16th, 1883. Marion Erwin, dep. clerk C. C. Lanier & 
Anderson. Cert. copy of petition & order sent L. & A. July 20th, 1883. 


56 Afterwards, to wit, on the Sth day of October, A. D. 1883, 

came the said complainants and filed in said clerk’s office 
an application to appoint a commissioner to take testimony in the 
words and figures following, to wit: 


Miled July 20, 1883. 


Application to Appoint Commissioner to Take Testimony. 


In the Circuit Court of the United States, Fifth Circuit, Southern 
District Ga. 
Sreny Ann 8S. RIDDLE et al. vs. B. J. WItson. 
Ejectment & bill in equity amendment. 


To the hon. judge of said court: 


Whereas Ira Walden & his wife, Mrs. Ira Walden; W. E. Clarke, 
J. N. Gilmore, Reuben Mayo, Dr. D. L. Cheatham, Mark Newman, 
4—86 | 


ee 
ee 
a ce 
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M. H. Odom, A. Youngblood, A. L. Roughton, A. M. Mayo, W. C. 
Riddle, Jno. P. Riddle, & Augustus D. Jernigan are material wit- 
nesses for the plaintiffs in the above-stated case and are residents of 
the county of Washington, State of Georgia, except A. D. Jernigan, 
who resides in Florida; and, it being desired to take the testimony 
of these witnesses on part of plaintiffs, and inasmuch as it Is neces- 
sary to have them taken in writing and to avoid expense, your pe- 
titioners, Seny Ann Riddle & others, pray your honor to appoint 
some suitable and competent person as commissioner to take the 
testimony of the above-named witnesses in the town of Sanders: 
ville, Washington county, Georgia, under the rules and regulations 
of the cireuit e't for the taking — depositions & testimony, with the 

usual power to subpo-nea & compel such attendance and 
oF furnish the defendants opportunity to cross-examine the 


same, 
EK. L. LANGMADE, 
O. H. ROGERS, 
B. D. EVANS, 
Alt’y- for PUUffs. 


And thereupon the following order was made and entered of | 
record : 


Upon hearing the above petition in chambers, it is ordered that 
William G. Robson be, and is hereby, appointed a commissioner to 
take testimony of such witnesses as may be brought before him by 
either party in’ the case of Seny Ann Riddle et al. vs. B. J. Wilson, 
ejectment & bill in equity in and thereof, and he be empowered to 
sit in town of Sandersville, Ga., for such time or times as he may 
appoint, & to adjourn from day to day as parties may desire till 
all are examined; and that he have power to issue subponas & com- 
pel the attendance of witnesses as other United Stites commissioners 
do have under the luws of the United States and rules of circuit 
counts of United States; and that said commissioner do transmit 
under his hand & seal the record of such testimony to the cireuit 
court of the United =, at the Nov'r term thereaf, 1883, at Savannah, 
Ga, and that the compensation and foes of said commissioner be 
regulated by the laws of UL So in reference to commissions, and 
paid by the parties to this suit; and that this order be entered upon 
the minutes of the court in Savannah, 

Macon, Ga, Qet. Sth, 1SS3, 

JAS. W. LOCKE, Judge. 


Certified copy made and transmitted to W. G. Robson Oct. 11th, 
1SS3. 


Endorsements: In circuit court of the United States for 

58 the southern dist. of Georgia. Seny Ann 8. Riddle e@ al. vs. 

B. J. Wilson. Application to appoint com’r to take testimony. 

Order appointing W.G. Robson special com’r. Certified copy made 

& transmitted to W. G. Robson Oct. 11, 1888. Filed Oct. 8, 1883. 
M. Erwin, dep’y clerk C. C. 


f 


BENJAMIN J. WILSON VS. WILLIAM C. RIDDLE, &C., ET AL. 27 


Afterwards, to wit, on the — day of October, 1883, the following 
order was made and entered of record in the words and figures fol- 
lowing, to wit: 


Order to Allow Complainants to Withdraw Deed from File, &e. 
In the Circuit Court, Eastern Division, Southern District of Georgia. 


Wm. C. Rippre, Trustee for Seny Ann Riddle, e¢ al. 
US, 


B. J. Witsoe, 
_% ‘. . m 
Kjectinent & equity by amendment. 


To tho Hon, James W. Locke, judge, presiding in said court : 

The application of the complainants in the above-stated case re- 
spectfully shows that they desire to examine certain witnesses living 
in the county of Washington, State of Georgia, touching the gen- 
uineness of the deed which is the foundation of the above action; 
and that said deed is now of file in the clerk’s office of the circuit 
court of the United States for the southern district of Georgia, in the 
city of Savannah, attached to the interrogatories of Ira Walden, 
Esq., whose testimony has been taken in said case. 

Wherefore your petitioners pray your honor to pass an order di- 
recting the clerk of said court to allow complainants’ counsel to with- 
draw said deed from said office for the purpose of said examina- 

tion. 
59 And your petitioners will ever pray, «ce. 
QO. H. ROGERS, 
KE. S. LANGMEDE, 
B. D. EVANS, 
Attys for Complainants. 


Kyectment & Kguity by Amendment. 


In the Cireuit Court of the United States, Eastern Division, Southern 
District of Georgia, 


Wa. GC) Rapons, ‘Trustee for Sony Ann S. Riddle, a a. 
aN, 
BL J. Witsoe, 


The foregoing application of complainants read and considered ; 
Whereupon it is ordered that the clerk of the cireuit court of the 
eastern division and southern district of Georgia, at Savannah, Ga, 
allow the counsel for complainants in the above-stated case to with- 
draw the deed tiled in said oftice, with certain interrogatories, from 
William C. Riddle to William C. Riddle, trustee, for the purpose of 
allowing said complainants to examine certain witnesses as to the 
genuineness of said deed ; and it is further ordered that said counsel 
return said deed to the office of said clerk on or by the first day of 
the November term, 18838, of said court. 

JAMES W. LOCKE, Judge. 
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Endorsements: In the U. S. cir. c’t, eastern division, so. dist. 
Georgia. Wm. C. Riddle, &., compl’t, and B. J. Wilson. Order to 
allow compl’t to withdraw deed from file, &e. Filed Oct., 1883. 
M. Erwin, dep. clerk. Deed returned to clerk’s office Nov. 7th, 1883. 
M. Erwin, dep. cl’k. 


Afterwards, to wit,on the 21st day of November, A. D. 1883, 
60 the following petition and order thereon, made by the Hon. 
Don A. Pardee, circuit judge for the fifth judicial circuit, was 

filed and entered of record : 


Petition & Order Granting Leave to Withdraw Deed and Appointing 
Commissioners to Take Testimony. 


United States of America to the judges of the circuit court of the 
United States for the southern district of Georgia: 


Your petitioner shows that a suit is now pending in said court in 
favor of Seny Ann Riddle and her children against your petitioner 
for recovery of fifteen hundred acres of land in Washington county, 
Georgia, which suit is founded on a paper purporting and claimed 
by the plaintiffs to be a deed from Wm. C. Riddle, the husband of 
said Seny Ann and father of said children, to him as trustee for his 
said wife and children. ‘To this suit petitioner, among other things, 
answered that the said deed is not genuine, but was « is a forgery, 
and testimony has been taken by both sides on this issue. The deed 
in question is now attached to interrogatories and answers belonging 
to the files of said court, and your petitioner is advised that it is 
important to subject said instrument to the inspection and examina- 
tion of experts, one or more of whom reside in Atlanta, Georgia. 
Wherefore your petitioner prays for an order allowing and authoris- 
ing the clerk of said court to transmit said deed and the papers it is 
attached to to the clerk of the court of the northern district of Georgia, 

at Atlanta, Georgia, there to remain one week subject to in- 
61 spection, and then to be returned by the last-named clerk to 

the clerk of the court at Savannah by express; and, further, 
that the clerk of the court of said northern district of Georgia be 
appointed as commissioner to take the testimony of such witnesses 
as may be brought before him to testify upon your petitioner giving 
the plaintiffs or their counsel five days’ notice of the time and place 
of taking such testimony. 

November 3d, 1883. 

J. K. HINES, 
LANIER & ANDERSON, 
Of Counsel for Petitioner. 
Order. 


Let the order within prayed for be granted, and accordingly the 
clerk of the circuit court for the southern district will transmit by 
express to Col. A. E. Buck, clerk of the circuit court for the northern 
district of Georgia, at Atlanta, the original document within de- 
scribed, to remain one week subject to inspection, and then to be re- 
turned to the clerk of the circuit court for the southern district, and 
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A. E. Buck is appointed commissioner to take evidence in said case 
upon five days’ notice of the time and place fixed for the examina- 


tion of witnesses. 


Atlanta, Nov. 20th, 1883. 
DON A. PARDEE, 


Circuit Judge. 


Endorsements: In the United States circuit court for the eastern 
division, southern district of Georgia. Wm.C. Riddle vs. B. J. Wil- 
son. Petition and order granting leave to withdraw deed and ap- 
pointing commissioner to take testimony, &c. Filed Nov. 21st, 1883. 
M. Erwin, dep. clerk. Certified copy sent to Col. Buck Nov. 21st, 
1883. 


62 Trial of Issue of Fact. 


In the Circuit Court of the United States for the Eastern Division, 
Southern District of Ga. November Term, 1883. In Equity. 
Wma. C. Rippie, Compl’t, and B. J. Witson, D’f’t. 

WEDNESDAY, December 5th, 1883. 


Names of jurors in attendance empaneled in this cause to try cer- 
tain issue of fact, to wit: 


1, John Scriven ; 2, John C. Rowland ; 8, Jackson S. Habershan ; 


4, Thomas A. Maddox; 5, Abiel C. Miller; 6, Geo. N. Nichols; 7, 
Frank Jones; 8, Samuel Mienhard; 9, Raymond R. Jackson ; 10, 
Philip D. Doffin; 11, James Grant; 12, Albert Jackson. 

And now comes the complainant, by H. D. D. Twiggs and Geo. A. 
Mercer, his attorneys, and the defendant also comes, by Lanier & 
Anderson and James K. Hines, his attorneys ; whereupon, to try the 
issue joined, a jury being called, the jurors of the jury whereof men- 
tion has been made likewise came, to wit, 1, Johu Scriven; 2, John 
©. Rowland ; 3, Jackson S. Habersham ; 4, Thomas A. Maddox ; 5, 
Abiel C. Miller; 6, Geo. N. Nichols; 7, Frank Jones; 8, Samuel 
Mienhard ; 9, Raymond A. Jackson ; 10, Philip D. Dottin ; 11, James 
Grant; 12, Albert Jackson, who, being called, elected, tried, and 
sworn the truth tu speak in this behalf and true verdict render ac- 

cording to the evidence, upon their oath say to the first issue 
63 of fact submitted by the court, to wit: “Is the deed of trust 

presented a true, valid, and authentic instrument executed at 
the time it purports to be? ’”— 

We, the jury, find that the deed of trust presented is a true, valid, 
and authentic instrument executed at the time it purports to be. 

JOHN SCRIVEN, Foreman. 


To the second issue of fact submitted by the court, to wit: “ Did 
the defendant, B. J. Wilson, have notice of the existence of this trust 
deed at or before the execution of mortgage by plaintiff to defend- 
ent, May 5, 1870, or before the sheriff’s sale in 18762?” 

We, the jury, find that the defendent, B. J. Wilson, had notice of 
the existence of this trust deed at or before the execution of the 
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mortgage by plaintiil to defendent, May 5, 1876, and before the 


sheriff's sale — 1876, | 
JOHN SCRIVEN, Foreman. 


Exceptions Pendente Lite. 


In the Sth Circuit Court of the United States for the Southern Dis- 
trict of Georgia. In Equity. 


Wituiam C. Rippre, Trustee for Seny Ann S. Riddle (His Wife) and 
Their Children, et al. 
vs. 
B. J. Witson. 


The evidence introduced both by complainants and defendents 

having been submitted and read to the presiding Judge in the above- 

stated case, sitting as chancellor, he, over the objection of de- 

64 fendent’s counsel, submitted the issues of facts arising in said 

‘ase to a jury; to which counsel for defendent objects and 

now excepts and prays that this exception be duly noted and allowed. 
In open court this December 3d, 1883. 

JAMES W. LOCKE, 
U.S. Dis. Judge, Presiding. 


A jury having been empannelled and sworn to try said above- 
stated case, the question was submitted to the court by complainant's 
counsel whether the bill of complainants and the answer of defend- 
ent should be read to the jury. Defendent’s counsel claimed that 
they should be,.and further claimed that the answers of defendent, 
so far as they are responsive to the allegations of the Dill, was evi- 
dence to be considered by the Jury in making up their findings on 
the issues of fact submitted to them in said case; but the court de- 
cided that said answers, even though thus responsive, are not evi- 
dence in said case, because the defendent had been separately exam- 
ined and had testified as a witness in his own behalf and to the same 
effect in said case; to which ruling defendent’s counsel excepted, 

The court further directed that the bill of complainants and the 
answers of defendants be not read to the jury; to which ruling 
counsel for defendant also excepted. Defendent’s counsel prays that 
the foregoing exceptions be noted and allowed, and the same are 


allowed in open court. 
J. W. LOCKE, Judge. 


In the further progress of the tnial of the foregoing case 

65 defendent offered in evidence before the Jury the mortgage 
feo favor of said defendent against sud Riddle for prin- 

cipal, 850,000, besides Interest, making a total of over $80,000: the 
sheritl’s levy of the same on 10,000 acres of land (which includes 
the land in dispute) and the deed of the shertif to the land: so sold 
by the shemt) which includes the land in controversy. ‘The court 
rejected this evidence as not perlnent to the question submitted to 
the Jury, and defendant excepted. ‘Phe court sud it might be stated 
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that the sheriff had levied on and sold the land is dispute and that 
defendant claimed title under said sale, but the papers offered should 
not be read in evidence; to which ruling defendant’s counsel ex- 
cepted & prays that said exception be allowed, and the same are 


allowed. 
J. W. LOCKE, Judge. 


Defendant also offered in evidence a petition filed by Mrs. Seney 
Ann 8. Riddle (wife of said William C. Riddle) in 1876 to establish 
a lost deed from Anderson Riddle (father of said William C.) to said 
William C. Riddle, in trust for his said wife and their children, to 
three thousand acres of the said tract of ten thousand acres of land 
levied on by the sheriff as aforesaid under said mortgage fi. fa. for 
the purpose of showing that although it is claimed that the trust 
deed now relied on for fifteen hundred acres of said land had been 

in existence and recorded in 1855, and although it is alleged 
66 that said deed for said fifteen hundred acres was then lost and 
the record thereof destroyed, no application to establish a copy 
of said deed for said fifteen hundred acres was then made. The court 
rejected said evidence, but allowed the fact to be stated that such a 
petition was filed ; to which ruling defendant's counsel excepted and 


prays that said exception be allowed, and the same is allowed. 
J. W. LOCKE, Judge. 


In the progress of said trial defendant's counsel atso offered in 
evidence the fact (certified to by the commissioner before whom said 
Ira Walden was examined as a witness in said case) that as soon as 
said Ira Walden testified before said commissioner that he madea mem- 
orandum at the time he witnessed the deed for the land in dispute 
from William C. Riddle to himself in trust for his wife and children; 
that he had witnessed such a deed, and that he had said memoran- 
dum at his house; that defendant’s counsel served said Walden with 
a subpoena duces tecum to produce said memorandum before the com- 
missioner to be used in evidence on the next day, and that although 
said commissioner continued to examine witnesses in said case that 
day and all of the following day said Walden did not produce said 
memorandum or make any answer whatever to said subpewna duces 

tecum. The court rejected said evidence, and defendant’s 
67 counsel excepted and now excepts and prays that said excep- 


tion be allowed, and the same ts allowed. 
JAS. W. LOCKE, Judge. 


Sndorsements: In the circuit court of the United States, eastern 
division, southern district of Georgia, Wim. C. Riddle, trustee, com- 
Wt, and BL J. Wilson, Pt Tn equity. Exceptions made pendente 
lite by counsel for d’f’t on submitting certain issues of fet to a jury 
and on the admission of certain evidence to the Jury. Filed Dee, d, 
ASSS. Marion Erwin, deputy clerk, 
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Exceptions Pendente Inte. 


Wii1aM C. Ripprs, Trustee for his Wife, Seny Ann S. Riddle, and 
Their Children, e¢ al., Complainants, 


vs. 
BENJAMIN J. WiLson, Defendant. 


The presiding judge in the above-stated case having, notwith- 
standing the objection of defendant’s counsel, called in a jury in 
said case to aid him as chancellor in finding on the facts of said 
case, and having submitted to said jury the two following questions 
or issues of fact—Ist, Is the deed of trust presented a true, valid, 
and authentic instrument executed at the time it purports to be? 
2d, Did the defendant, B. J. Wilson, have notice of the existence of 
this trust deed at or before the execution of the mortgage by plain- 
tiff to defendant, May 5th, 1870, or before the sheriff’s in 1876 ?— 
delivered a written charge to the jury, giving them instructions 

as to their findings on said issues; to the following parts 
68 of which charges or instructions defendant, by his counsel, 

then & there excepted and prays that said exceptions be 
allowed and entered of record, to wit: 

Defendant’s counsel excepts to the following instruction bearing on 
the first issue submitted: “ Upon the question of the validity of the 
alleged deed the circumstance that a claim was made for 3,000 acres 
and no claim was made for the 1,500 has been urged as against its 
validity, and it becomes a question for you to consider whether it is 
a necessary or probable presumption that in the event of a loss of 
two deeds from two different parties and under the circumstances of 
this case should or should not each be equally well remembered and 
so well remembered as to be established and rights under it de- 
manded. One, you will remember, was from the father-in-law of 
Mrs. Riddle to his son in trust for her and her children, and actually 
passed a grant and possession at the time it was made. In the other 
the grantor was also the grantee, and it therefore possessed but an 
equitable title and did not become an actual conveyance. Under 
these circumstances is it a necessary or a probable presumption that 
if the deed granting and conveying title and possession should be 
sufficiently well remembered in its date and terms as to be readily 
established, the other making no such conveyance of possession, 
should have been as well remembered, or if whether the fact of not 
urging it at the same time is presumptive evidence that it had 

never been made?” 
69 Defendant’s counsel excepts to the above charge because it 

does not fairly or fully state the bearing of the fact or circum- 
stance referred to therein on the point in issue. He also excepts to 
that part of said instruction as erroneous which defines the legal 
effect of the deed from William C. Riddle to himself as trustee for 
his wife and their children, He further excepts to the inferences 
drawn and suggested In suid instruction to the jury as being unau- 
thorized by the circumstances recited or by any evidence in the case, 
Defendant therefore prays that this exception to sud instruction be 
allowed and made part of the record of suid ease. 


‘ 


+ Finest _ 
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I certify that I gave the foregoing instruction complained of, and 


order that said exception be allowed and entered of record. 
JAS. W. LOCKE, Judge. 


The court further instructed the jury in relation to their finding 
on said first issue as follows: “The absence of all evidence upon 
the subject of the deed upon the trial of the claim for 3,000 acres, 
which would have been immaterial and irrelevant in the pending 
issue, Should have no weight in this consideration.” 

Defendant’s counsel excepts to this charge as erroneous. He 
claims that the evidence shows that on the trial of the claim for the 
3,000 acres William C. Riddle was offered as a witness to prove 
what notice he gave defendant prior to or at the execution ofthe 
mortgage as to the existence of any trust claim in the lands mort- 

gaged, and that he was asked and undertook to testify pre- 
70 cisely what he told defendant as to there being any such 

claim or claims, and that this being so, his failure then to 
testify that he told defendant of any trust claim to the 1,500 acres 
now in dispute is a very important circumstance as tending to show 
that in fact no notice of any claim for 1,500 acres was given to de- 
fendant, and as tending further to show that said Riddle’s evidence 
taken in this present case is not worthy of belief, because when he 
testified in the claim case for 3,000 acres and when the transaction 
was fresher in his recollection he did not claim that the notice he 
gave defendant prior to the mortgage had any reference whatever 
to a trust deed for 1,500 acres of the land mortgaged, but expressly 
stated that the notice he gave was about the 3,000 acres only. De- 
fendant’s counsel, for these reasons, excepts to the foregoing instruc- 
tion and prays that this exception be allowed and entered of record. 


I certify that I gave the instruction complained of and do allow 
the foregoing exceptions, and order it entered as part of the record 


of said case. 
JAS. W. LOCKE, Judge. 


On the 2d issue submitted the court gave the following instruc- 
tions: “So if you find in this case that any such notice came to the 
knowledge of B. J. Wilson at any time during the transactions or 
advances which finally led to the taking of the mortgage as secur- 
ity, and which it is claimed were made upon the credit of this prop- 
erty, as would put a reasonable man upon his guard and induce him 

to make an investigation as to the true state of affairs at any 
“1 time before making the mortgage, or if at any time before 

the sale under the mortgage, you will find that he had 
notice, and state in your finding when the notice was had—whether 
before the mortgage or before the sale; otherwise you will find 
that he had no notice.” 

Defendant’s counsel excepts to said instruction as erroneous be- 
cause, Ist, it directed the jury that notice “at any time during the 
transactions or advances which finally led to the taking of the mort- 
yage as security ” is sufficient notice, Whereas it is claimed that the 
jury — have been Instructed that the notice ought to have been 

ee a 0) 
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at the time the mortgage was made or whilst the parties were in 
treaty about a mortgage or that.in some other way the notice ought 
to have been connected with the making of the mortgage; 2d, said 
instruction is excepted to because not authorized by the evidence in 
said case; 3d, because the instruction is too vague and indefinite and 
does not sufficiently explain what sort of notice was required, 
whereas it should have informed the Jury that notice in some way 
should have been given of the claim now set up, and that, too, in 
connection with the treaty for or the making of the mortgage. 

Defendant prays that this exception be allowed also and entered 
of record. 


I certify that I gave the foregoing instruction complained of, and 
order that the said exception be allowed and entered of record in 


said case. 
JAS. W. LOCKE, Judge. 


It is ordered that all the foregoing exceptions be allowed and 
entered as a part of the record in said case. 


72 Dec. 5, 18838. 
JAS. W. LOCKE, Judge. 


I have certified the foregoing exceptions, notwithstanding such 
practice 1s considered unnecessary in chancery proceedings. 


JAS. W. LOCKE, Judge. 


Endorsements: In the United States circuit court, eastern division, 
so. district of Georgia. Wm. C. Riddle, trustee, compl’t, and B. J. 
Wilson, d’f’t. In equity. Exceptions by counsel for d’f’t to instrue- 
tions given by the court to the jury on the trial of certain issues of 
fact. Filed Dee. 5, 1883. Marion Erwin, deputy clerk. 


Final Deeree. 

In the Cireuit Court of the United States for the Eastern Division of 
the Southern District of Georgia. November Term, ISS3. In 
Equity. 

Wiiuram C, Rrppie, Trustee, e al, Compl'ts, 


and 
B. J. Witsox, Defend’t. 


This cause came on to be heard at this term and was argued by 
counsel, and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz: 

The court, upon the proof submitted, finds and decrees that the 
deed of trust presented by complainants is a true, valid, and authen- 
tic instrument, executed at the time it purports to be; that the de- 
fendant, B. J. Wilson, had notice of the existence of this trust deed 
at or before the execution of the mortgage by the complainant, Wil- 

liam C. Riddle, to defendant, May 5th, 1870, and before the 
73 sheriff’s sale in 1876; that the defendant acquired no valid 
title to the lands embraced in said trust deed by virtue of 
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the sheriff’s deed made to him in 1876; that the land embraced in 
said trust deed, made the twenty-third day of April, 1853, signed 
by William C. Riddle and witnessed by Ira Walden, J. P., and 
Franklin Tanner, said land including the Brantley Mill place, con- 
taining one thousand acres, and the Brown place, containing five 
hundred acres, with the appurtenances, is the property of the com- 
plainants, Seney Ann S. Riddle and her children and grandchildren, 
under the terms and provisions of said trust deed; that this decree 
by its own force and effect do establish in and confirm to the said 
Willian C. Riddle, trustee, and his successors in the trust his right 
and title to said land, with the appurtenances and the rents and 
profits upon the uses and trusts in said deed set forth, with full 
right to the possession, use, and control of the same; that the said 
defendant by the first day of January, 1884, do restore the possession, 
use, and control of the said trust estate to the said William C. Rid- 
dle, trustee, and his successors in the trust; that the mortgage lien 
created by said William C. Riddle May 5, 1870, to said defendant 
and the deed executed and delivered to said defendant by the 
sheriff of the county of Washington on the — of , 1876, are 

null, void, and of no effect as to the land and appurtenances 
74 embraced in said trust deed; that the complainants are en- 

titled to the sum of three thousand one hundred and sixty- 
six ,5° dollars ($3,166.50) for the rents and mesne profits of said 
land from the period when said defendant first took possession and 
control of the same to the date of this decree, to be recovered by the 
suid William C. Riddle, trustee, or his suecessors in the trust, and 
that process for the recovery of the same, in the nature of a writ of 
execution at common law in actions of assumpsit, may be issued by 
the clerk of this court upon the application of said trustee against 
the property of said defendant; that complainants do recover from 
said defendant the costs of said suit, to be taxed by the clerk, and 
do have execution thereof. 

Savannah, Ga, Dee. Gth, 1883, in open court, 
JAS. W. LOCKE, 
U.S. District Judge, Presiding. 


Endorsements on above: In the circuit court of the U.S. for the 
E. D. of the southern dist. of Ga. November term, 1885. Wm. C. 
Riddle, trustee, ef al. vs. B. J. Wilson. In equity. Final decree, 
Filed in clerk’s office Dec. 6th, 1883. Marion Erwin, deputy clerk, 


Petition for and Order Allowing Appeal and Supercedias. 


UniteED StTaTEs OF AMERICA, Southern District of Georgia: 


To the honorable the fifth circuit court of the United States for the 

southern district of Georgia, Hon. James W. Locke, judge, pre- 
siding: 

75 The petition of Benjamin J. Wilson, the defendant in the 

cause hereinafter stated, respectfully shows that he desires to 

enter an appeal to the Supreme Court of the United States from the 

decree against him during the present—that is, the November—term, 
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1888, of the said the fifth circuit court of the United States for the 
southern district of Georgia in the case following, to wit: William 
C. Riddle, as trustee for his wife, Seney Ann 8. Riddle, and children 
hereinafter named, and Seney Ann 8S. Riddle, wife of said William 
C. Riddle; Annie E. Minar, wife of James M. Minar (formerly Annie 
KE. Riddle) and daughter of said William C. Riddle and Seney Ann 
S.; Isabella U. Cheatham, formerly Riddle, wife of A. T. Cheatham 
and daughter of said William C.and Seney Ann§8.; Louisa Newsome, 
formerly Riddle, wife of Joseph Newsome and daughter of said Wil- 
liam C. and Seney Ann 8.; Mary Thomas, wife of Simon S. Thomas, 
formerly Mary Riddle, and daughter of said William C. and Seney 
Ann S8S.; Julia Riddle, daughter, and Anderson M. Riddle, John 
Riddle, and William H. Riddle, sons, of said William C. and Seney 
Ann 8.; Lula Edwards, daughter of Martha Edwards, now deceased, 
who was the daughter of said William C. and Seney AnnS.; Sallie 
C. Gilyard, daughter of said Martha Edwards; James M. Minar, 
husband of said Annie FE. Minar; A. T. Cheathain, husband of said 
Isabella U. Cheatham; Joseph Newsome, husband of said Louisa. 

Newsome, and Simon 8. Thomas, husband of said Mary 
76 Thomas (all citizens and residents of Washington county, in 

the said State of Georgia), complainants, versus Benjamin J. 
Wilson (an alien and subject of the Queen of Great Britain), defend- 
ant, being a cause in equity, in which a final decree was rendered in 
favor of said complainants by said court on the (6th) sixth day of 
December, A. D. eighteen hundred and eighty-three. Your peti- 
tioner states that the property and money involved in said suit, and 
for which said decree was rendered, amounts in value to more than 
five thousand dollars, exclusive of interest and costs. Petitioner 
tenders herewith a supersedeas bond for the sum of seven thousand 
five hundred dollars, signed by himself as principal and Uriel B. 
Wilkinson as surety, which he prays may be accepted and approved. 
Petitioner also prays that his appeal from said decree be duly 
allowed ; and petitioner will ever pray, Ke. 

CLIFFORD ANDERSON, 
Solicitor for Petitioner. 


Fifth Circuit Court of the United States for the Southern District of 
Georgia, Eastern Division. November Term, 1883. 


In open court this December 15th, 1883, it is ordered that the 
appeal of Benjamin J. Wilson be allowed as prayed for in his fore- 
going petition. It is further ordered that the bond for seven thou- 
sand five hundred dollars, executed by the said Benjamin J. Wilson 
as principal and Uriel B. Wilkinson as surety, be approved, and 

that it operate as a supersedeas to said decree until said ap- 
77 ‘a is disposed of on the said Wilson paying the costs which 

1ave accrued in said case aud for transmitting the record of 
said case to the Supreme Court of the United States or tendering the 
clerk security satisfactory to him for the payment of said costs 
when ascertained. 

It is also ordered that the clerk of this court do send up without 
delay to the October term, 1884, of the Supreme Court of the United 
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States, duly certified according to law, the said decree and the bill, 
answer, pleadings, depositions, evidence, and proceedings in said 
cause; and counsel for said appellant having requested that the 
original deed on which said suit is founded, purporting to have 
been executed by William C. Riddle on the 23d day of April, 1853, 
the two original papers used in evidence signed by said Riddle and 
attached to the depositions of B. F. Moore as Exhibits “A” and “ B,” 
the original letter used in evidence, signed “S. Truluck ” and ad- 
mitted to be his genuine letter, and signature, and the original ac- 
count attached to the depositions of said 8S. Truluck and admitted 
to be in his handwriting, except the pencil marks, be all sent up in 
connection with the certified record of said cause for the inspection 
of the Supreme Court; and it being the opinion of this court that it 
is necessary that said specified original papers should be inspected 
by the Supreme Court on the hearing of said appeal, it is ordered 
that the clerk of this court do send up said specified original 
78 papers to said Supreme Court by express, in a separate pack- 
age, addressed to the clerk of said Court, accompanying said 
original pavers with a special certificate identifying said papers as 
original papers used on the hearing of said cause in this court, and 
stating In said certificate that they are sent up to the Supreme Court 
in pursuance of the order of this court for the inspection of said 
Court on the hearing of said appeal. 
It is further ordered that the foregoing petition of said Wilson for 
the allowance of said appeal and this order be entered on the min- 


utes of this court. 
JAS. W. LOCKE, 
U.S. Dis. Judge, Presiding. 


Endorsements on above: In the cireuit court of the United States, 
eastern division, so. dist. of Georgia. Wm. C. Riddle, trustee, &e,, 
vs. B. J. Wilson. In equity. Petition for and order allowing ap- 
peal & supercidias. Filed Dee. 15, 1883. Marion Erwin, dep. clerk 
C.C 

Appeal Bond. 
UNITED States OF AMERICA, Southern District of Georgia: 


In the Fifth Cireuit Court of the United States for the Southern 
District of Georgia. In Equity. 


And decree for complainants at the November term, 18838. 


WiLiiaM C. Rippie, as trustee for Seney Ann S. Riddle and chil- 
dren (hereafter named), and Seney Ann S. Riddle, wife of said 
Wiliiam C. Riddle; Annie E. Minar, wife of James W. Minar (for- 
merly Annie E. Riddle) and daughter of said William C. Riddle 

and Seney Ann 8.; Isabella U. Cheatham, formerly Riddle, 

79 wife of A. T. Cheatham and daughter of said William C. 

and Seney Ann 8.; Louisa Newsome, formerly Riddle, wife 
of Joseph Newsome and daughter of said William C. and Seney 
Ann 8.; Mary Thomas, wife of Simon S. Thomas, formerly Mary 


eal 
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Riddle, and daughter of said William C.and Seney Ann S.; Julia 
Riddle, daughter, and Anderson M. Riddle, John Riddle, and Wil- 
liam H. Riddle, sons, of said William C. and Seney Ann S.; Lula 
Edwards, daughter of Martha Edwards, now deceased, who was 
the daughter of said William C. and Seney Ann S.; Sallie C. Gil- 
yard, daughter of said Martha Edwards; James M. Minar, hus- 
band of said Annie E. Minar; A. T. Cheatham, husband of said 
Isabella U. Cheatham ; Joseph Newsome, husband of said -Louisa 
Newsome, and Simon 8. Thomas, husband of said Mary Thomas 
(all being citizens and residents of Washington county, State of 
Georgia), Complainants, 
versus 
BENJAMIN J. WILson, an alien and British subject, resident in Fulton 
county, State of Georgia, Defendant. 


Know all men by these presents that we, Benjamin J. Wilson, as 
principal, and Uriel B. Wilkinson, of the county of Coweta, as surety, 
are held and firmly bound unto the said above-named complainants 
in the case above stated in the sum of seven thousand five hundred 
dollars, to be paid to the said complainants, their executors, admin- 

istrators, or successors in said trust; to which payment, well 
SO and truly to be made, we bind ourselves and each of us, 

jointly and severally, and our and each of our heirs, execu- 
tors, and administrators, by these presents. 

Sealed with our seals and dated this thirteenth day of December, 
eighteen hundred and eighty-three. 

Whereas the said Benjamin J. Wilson, the defendant in the above- 
stated cause, has taken an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-stated cause at the 
said November term, 1883, of the said cireuit court of the United 
States for the southern district of Georgia in favor of the said above- 
named complainants as aforesaid : 

Now, therefore, the condition of this obligation is such that if the 
said Benjamin J. Wilson shall prosecute his said appeal to effect 
and answer all costs and damages if he shall fail to make good his 
plea, then this obligation to be void; otherwise to remain in full 


force and virtue. 
BENJAMIN J. WILSON. [t.s. 
URIEL B. WILKINSON. [L.s. 


Sealed and delivered in the presence of— 
JOHN ERSKINE, 
U. S. Judge. 
STATE OF GEORGIA, County of Fulton: 

Personally came Uriel B. Wilkinson, who signed the foregoing 
bond as surety, who, being duly sworn, says that he is a resident of 
Coweta county, in said State, and that his property consists mainly 
of real estate located in said State. He further swears that he is 
worth fully forty thousand dollars over and above his debts and 

rights of homestead and exemption. 


81 U. B. WILKINSON. [t. s.] 


— 


— 
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Sworn to and subscribed before me this December 13th, 1883. 
JOHN ERSKINE, 
U. S. Judge. 


Approved this Dec. 15th, 1883. 
JAS. W. LOCKE, 


U. S. Judge, Presiding. 


I know Uriel B. Wilkinson personally, and I am satisfied with the 
statements made in his accompanying affidavit. In my opinion, 
the foregoing bond is amply sufficient and — approve the same, so far 
as it is competent for the judge of this district to do so. 

This Dec. 13th, 1883. 

H. K. McKAY, 


U. S. Judge. 


Endorsements: Filed in clerk’s office Dec. 15th, 1883. Marion 
Erwin, deputy clerk C. C. 


Testimony Offered in Evidence on Part of Complainants. 


Deposition of William C. Riddle, Washington county, Ga., witness 
on part of complainants. 


UnitepD Strates OF AMERICA, | 
Northern District of Georgia, E. Division : 


In the 5th Circuit Court of the United States for the Southern 
District of Georgia. 


To B. F. Rawlings, P. R. Taliaferro, and Mark Newman, Esquires, 
Greeting : 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any 

§2 two or more of you) with full power and authority diligently 
to examine all ¥ ‘tnesses whatsoever upon certain interroga- 

tories to be exhibited to you in a certain cause pending and to be 
tried in the said court, wherein Seney Ann S. Riddle et al. are plain- 
tiffs and B. J. Wilson is defendant, as well on the part of the said 
plaintiffs or either of them, and it is required of you (or any two or 
more of you) that on certain days and certain places by you to be 
appointed for that purpose you do cause the said Wm. C. Riddle, 
witness on the part of the plaintiffs, to come before you, and then 
and there examine him upon the said interrogatories on his corporal 
oath, first taken before you (or any two or more of you) on the Holy 
Evangelists, and that you do take such his examination and reduce 
it into writing; and when you shall have so taken it you are to 
send the same to the clerk of the 5th circuit court of the United 
States for the southern district of Georgia, at Savannah, Georgia, 
closed up, and under your seals (or the seals of any two of you), dis- 
tinctly and plainly set, together with the said interrogatories and 
this writ; and, further, that you and each of you, before you act in 
or be present at the swearing or examining any witness or wit- 
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nesses, do severally take the oath first specified in this schedule here- 
unto annexed, and full power is given you or either of you, jointly 
or severally, to administer such oath to the rest or any of you upon 
the Holy Evangelists: and it is further required of vou that all and 
every of the clerk or clerks employed in taking, writing, Ganseribing, 
or ongrossing the deposition or depositions of witness: to be examined 
by virtue of these prosents shall, before he or they be permitted to act 
as clerk or clerks as aforesaid or to be present at aah Ox AON, 

severally take the oath last specitied in the said schedule 
SS annexed: and fall power and authority also is given yeu or 

any of you, jointly or separately, to administer such oath te 
such clerk or clerks upon the Holy Evangelists, 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of Savannah, this 
seventeenth (17) day of October, in the vear of our Lord one thou- 
sand eight hundred and eighty-two, and the one hundred and 
soventh year of American Independence. : 


[Seal of US. Cireuit Court, Georgia. ] 
WM. M. HEYWARD, 
Deputy Clerk. 


SCHEDULE. 
The Commissioner's Oath. 


You shall, according to the best of your skill and knowledge, truly’ 
faithfully, and without partiality to any or either of the parties in 
this cause, take the examinations and depositions of all and every 
Witness and witnesses produced and examined by virtue of the above 
commission, upon the interrogatories now produced and left with 
you; and you shall not publish, disclose, or make known to any 
person or persons Whatsoever, except te the clerk or clerks by vou 
employed and sworn to seecresy in the execution of this commission, 
the contents of all or any of the depositions of the witness, or any of 
them, to be taken by you and the other commissioners in the sud 
commission ayred, or any of Chem, by virtue of the said comnais: 
sien, watil pablieation shall pass by vale or onder of said count, so 


help vou God, 
M. NEWMAN, 
RO TALLARPERRO, 


Sudsentbed and swern to befire me this d0th day af Oetaber, «A, 
DL ESAy. 
[sear] A, M. MAYO, 
Cler® Sup'r Court, WLC. 
The Clerk's Oath, 


You shall truly, faithfully, and without partiality to any or 

S4 either of the parties in this cause take and write down, trans: 
scribe and engross, the ve of all and every witness 

and witnesses produced before and examined by the commissioners, 


or any of them named in the commission hereto annexed, so far 
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forth as you are directed and employed by the said commissioners 
or any of them to take, write down, or engross the said depositions 
or any of them; and you shall not publish, disclose, or make known 
to any person or persons whatsoever the contents of all or any of the 
depositions of the witnesses or any of them to be taken, written 
down, transcribed, or engrossed by you, or whereto you shall have 
recourse or be in anywise privy, until publication shall pass by rule 
or order of said court, so help vou God, 
M. NEWMAN, 


Subscribed and sworn to before me this 30th day of October, A. 
DP. Sse. 
[SRAL. A. M, MAYQ, 
Clerk Sup'y Court, WLC. 


Endorsements: In the Sth circuit court of the United States for 
the southern district of Georgia, E, division. Seney Ann 8S, Riddle 
et al. versus BL J. Wilson, Commission to examine witnesses on the 

mart of the plaintiffs for the examination of Wm. C. Riddle. Wash- 
ington Co, Ga. O. H. Rogers, E.S. Langmede, H. D. D. Twiggs, 
plaintiffs’ att’ys. 

Lyectment. 


In the Sth Cireuit Court of the United States for the Southern Di- 
vision of Georgia. 


Sexnry Ann S. Rrippek ef al. vs. B. J. Witson. 


Interrogatories to be exhibited and propounded to Wm. C. Riddle, 
& material witness on the part of the plaintiffs, and who 
SS resides in the county of Washington and said State of 
Georgia, 
Ist Inty. What is your name, age, and oceupation, and where do 
Vou Yeside > 
Qa Trt. Do you Kivow the parties plaindias and dofondant, in 
the tlle of Those Iaternagatonios nanred or either or whieh of then, 
and how long have You Rrown them? State whether or not you 
are related to any af thea and how polated 
Sed Taeys Do vou ar not Rrow the two tacts af land Wing on 
Williamson swear ta Washington county, Kaown as the * Brant 
fey MALY and * Brown * tracts? EP vor answer that vor do Know 
sat two tracts of Land, state bow long vou have Krown them, State, 
if vou Know, who Was th possession or exeretsing acts of ownership 
ever said land on the Bird day of April 1853, and how long the 
marty had been in possession of it Does it or not come within your 
cnowledge that a deed of convevance was made of said land, em- 
bracing said two tracts, on the 2rd day of April, 859? Tf you 
state that it does come within your knowledge that such a deed was 
made, state who made it, to whom it was made, and who were the 
subscribing witnesses before whom it was executed; and state 
whether or not the two tracts of land in litigation between plaintiff$ 
and defendant are embraced in and covered by said deed. State, if 
6—S6 
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you know, who has been in possession of said land since the 25rd 
day of April, 1853, and who is in possession now. How long has 
the party now in possession been in possession? How much rent 
is said land worth per annum ? 
Int’y 4th. If you state in answer to the 3d int’y that the 
86 defendant, B. J. Wilson, is in possession of said land, state 
fully and particularly how he became in possession. If you 
state that his possession is based upon the foreclosure of a mortgage 
executed by you to him, state whether or not there was any conver- 
sation between you and him, the said Wilson, before said mortgage 
was executed, in relation to the title of said land. Tf you say you 
had any such conversation state fully and particularly what was 
said by both and each of vou, 

Int’y Sth, Do you er not know any other matter or thing touch- 
ing the matters in question that will tend to the benefit or advant- 
age of the plaintiffS? If so, declare the same fully and at large as 
if particularly interrogated thereto. 

O. H. ROGERS, 


EK. S. LANGMADE, 
H. D. D. TWIGGS, 
PU ffs’ Att’ys. 


Endorsements: In the 5th circuit court of the United States for 
the southern district of Georgia. November term, 1882. Seney Ann 
S. Riddle e al. vs. B. J. Wilson. Ejectment and for mesne profits. 
Interrogatories for Wm. C. Riddle. O. H. Rogers, E. S. Langmade, 
H. D. D. Twiggs, pl’ffs’ att’ys. 


Defendant objects to all foregoing direct interrogatories as leading, 
illegal, irrelevant, and propounds the following cross-interrogations : 


1st X Int’y. Who is the husband of Mary Thomas, one of the plain- 
tiffs? If you say Simon 8. Thomas is her present husband state 
when they married. Did they marry before or after the Ist day of 
January, 1865? 

2nd X Int’y. When was the plaintiff, Isabella Cheatham, married 
to her present husband, Dr. A. 'T. Cheatham, before or after Ist Jan’y, 

1865? 
ST Sed X Tatty. ts not the plainti®) Mrs. Seney Ann Riddle, 
your wie? When were vou manied ? 

4a X Tat'y, Give the exact ages of Miss Jalia b. Riddle and Wil 
liar TRA a, Te? 

Mh XN Tats Who was the husband af Martha Mo Adwanis? 
When dit ther mare? When did hee husband die? When aid 
she die? Were the platnwilts Lala Rdwanis & Sallie ©. Gilrard, 
the only children of said manage? 

Gth A Tnty. When did Lowisa lL Newsome and her present hus. 
band, N. J. Newsome, marry ? 

7th X Int’y, Lf im answer to the 3d direct interrogatory you say 
that you Know the two tracts of land lying on Williamson swamp, 
in Washington county, known as the “Brantley Mill” and “ Brown ” 
tracts, state whether or not they were included in the mortgage 


- 
elt 


; 
\ 
’ 
f 
' 


BENJAMIN J. WILSON VS. WILLIAM C. RIDDLE, &C., ET AL. 43 


given by you to U. B. Wilkinson and B. J. Wilson, partners under 
the firm name of B. J. Wilson & Co., of date 5th May, 1870, on “all 
that plantation, tract, or parcel of land situated in the county of 
Washington and State of Georgia, containing ten thousand acres, 
and known and distinguished as your home place, and_ being 
bounded by lands of Dr. Parsons on the west, by lands of parties 
known as Maxwell, Hunter, and W. W. Gainer on the north, on the 
east by lands of B. A. Mayo, and on the south by lands known as 
the Erwin place, the Central railroad striking this tract at the 180 
mile-post and running through it a distance of four miles. 

Sth X Inty. Tf in answer to the 4th direct interrogatory you say 
that the defendant, B,J. Wilson, is in possession of the land sued 
for under his purchase thereof at sheriff's sale under and by virtue 
of a fA. fa. from the superior court ef said county in faver of B. J. 

Wilson & Coa. es, Win, C. Riddle, dees not the land in dispute 
SS form a part of and is it not embraced In the levy under said 

fi. fa, said levy being in these words, to wit: “ Levied the 
within jf. fa.on all that parcel of land, containing ten thousand 
acres, in Williamson swamp and Central R. road, adjoining lands of 
Bb. A. Mayo, Henderson, William Gainer, Maxwell, Tanner, Wm. 
Thigpen, P. R. Taliaferro, Raiford Hartley, E. Clark, James M. 
Minar, and others, embracing, among other lands, the following: 
The Home place, part of Erwin lands, Travers & Hartley place, & 
, levied on as the property of Wm. C. Riddle to satisfy one su- 
perior court fi. fa. and one mortgage fi. fa. in favor of B. J. Wilson & 
Co. vs. W. C. Riddle, Aug. 7th, 1876, (signed) Reuben Mayo, sh’r’ff 
W.C.? 

9th X Int’y. When said land embraced in said levy was adver- 
tized for sale or when said levy was made, did not plaintiff, Mrs. 
Seney Ann Riddle, interpose a claim for herself and plaintiffs to a 
part of the land so levied upon, to wit, three thousand acres, more 
or less, known and distinguished as the following places: Daniel’s, 
Shelton, Harman, and Home or Lee places, bounded as follows: 
On the north by waters of Williamson swamp, C. R. road, & Francis, 
on the east by said Francis, Davis, and mountain lands and waters 
of Mineral Branch, and on the south by Anderson Riddle’s large 
survey of 1415 acres, lying on the Savannah road, & by Ball's 

‘erey Poads, and on the west by the Snow Hill) place, formerly be- 
longing to RO NOB Whitield, & Brantley Mill place, Lying in the 
boundaries of said levy? 

Wh NX Taty. Did wot all of plamaa’s chikiron and grandehtt 

den Knew of Mas Riddles Dateyposing the clava whieh 
SY she prt inte said QQ aore Bact, and did Ret hey approve 
thereat? 

Lith N Indy, Were you not present at the sherti’s sale ef the 
other lands embraced tn said levy ? 

AVth X Int’y, Were not Dx A. 'T. Cheatham, husband of plaintiit, 
Isabella Cheatham; Simon S. Thomas, husband of plaintiit) Mary 
Thomas; N. J. Newsome, husband of Louisa Newsome; Anderson 
M. Riddle, John P. Riddle, James M. Minar, husband of plaintiff, 
Annie E. Minar; Julia S. Riddle, and Wm. H. Riddle, Jr, present 
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“ said sheriff’s sale? Were any of them present; if so, which of 
them ? : 

13 — Int’y. In said claim case standing in the claim docket of 
Washington superior court, as follows: “ No. 9, B. J. Wilson & Co. 
vs. Wm.C. Riddle, fi. fa., levy and claim by Seney Ann Riddle ’”— 
were you not sworn as a witness for the claimant therein ? 

14 X Int’y. On said trial did you not swear as follows about the 
conversation between you and defendant, B. J. Wilson, before said 
mortgage was executed, in relation to the title to the lands embraced 
in said mortgage, to wit: “Question. Did you ever have a conversa- 
tion with Mr. Wilson in Savannah, with reference to this trust estate, 
before this mortgage was made? Answer. I did. He spoke about 
wanting papers when I wanted to get supplies, & I agreed to mort- 
gage 8,000 acres of land, and I said there was a trust deed on 3,000 
acres, but the papers were destroyed & I didn’t expect they would 
be established. He said that would make no difference; he would 

settle that up; it should not bother me. He said he would 
90 settle it up & there should be no trouble. That was before 

the Ist mortgage was given—before this mortgage. That 
took place in Sav’h. X ex’n: Question. Was any one present at 
this conversation except you & Wilson? Answer. No, sir; it oc- 
curred in Sav’h, in his office. I think it was in 1867. The conver- 
sation took place 3 years before this mortgage was made. I said to 
him that on the land there was a trust deed. I was giving him 
some other papers at the time.” Is not the foregoing what you 
swore to about said conversation on said trial ? 

JAMES K. HINES, 
Ait’y for Deft. 


Endorsements on above: In the 5th circuit court of the United 
States for the southern district of Georgia. November term, 1882. 
Seney Ann S. Riddle e¢ al. vs. B. J. Wilson. Ejectment. Interroga- 
tories for W. C. Riddle. Filed Oct. 16, 1882. W.M. Heyward, 
dep. clerk. O. H. Rogers, E.'S. Langmade, H. D. D. Twiggs, pl’ffs’ 
att’ys. Due and legal service of these interrogatories ave acknowl- 
edged. Copy filing & notice waived. Def’t nominates B. F. Raw- 
lings as his commissioner. Let commission issue 13 Oct., 1882. 
James K. Hines, att’y for d’f’t. Plaintiffs nominate P. R. Taliaferro 
& Mark Newman as their commissioners. O. H. Rogers, E.S. Lang- 
made, H. D. D. Twiggs, pl’ffs’ att’ys. 
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Ejectment. 


In the Circuit Court of the United States for the Southern District 
of Georgia. 


SENEY ANN S. RIDDLE ef al. vs. B. J. WILSON. 


Examination and depositions of witnesses produced, sworn, and 

examined by the undersigned commissioners issuing out 

v1 of the honorable circuit court of the United States for the 

southern district of Georgia, taken and reduced to writing 

in Sandersville, Washington county, Georgia, on this 30th day of 
October, 1882. 


Witiram C. Rippie, aged 65 years, being duly sworn, answers 
and deposes as follows: 


1. To the first direct interrogatory the witness, answering, says: 
My name is William C. Riddle; aged 65 years; a farmer in Wash- 
ington county, Ga. 

2. To the second direct interrogatory witness, answering, says: 
I know parties plaintiffs and defendants; have known Seney Ann 
Riddle ever since I can recollect; her children are my children. I 
am the husband of Seney Ann Riddle. I have known b. J. Wilson 
since 1866. | 

3. To the third direct interrogatory witness, answering, says: I 
know the two tracts of land known as the Brantley Mill and Brown 
tracts. I have known them since I was a little boy. I was in pos- 
session and exercised acts of ownership of said tracts of land on the 
23d of April, 1855. I was in possession of the Brantley Mill tract 
since 1848 or 1849 and of the Brown tract since 1851 & 1852. I 
know that a deed of conveyance was made to said land on the 23d 
of April, 1853. I made it to my wife, Seney Ann Riddle, and chil- 
dren. Ira Walden, Esq., and Franklin Tanner were the subscribing 
witnesses. The two tracts of land in litigation are covered by said 
deed. I was in possession of said land until 1877 since 1853 ; B. J. 
Wilson is now and has been in possession since 1877. The rental 
per annum is worth 1,000 or 1,200 dollars. 

4. To the fourth interrogatory witness, answering, says: B. J. 

Wilson came in possession of said lands as purchaser at 
92 public sale under a mortgage fi. fa., said mortgage having 

been executed by me. In 1866, when Wilson requested me 
to assist him in raising funds in New York by giving him a mort- 
gage upon lands, I told him that I controlled in all about ten thou- 
sand acres, but that there were some old deeds on a part of said 
lands, upon which he replied that it did not matter, as the giving 
of the mortgage by me upon said lands was a matter of accom-o- 
dation to him and would probably be never heard of again, as he 
wanted it for a present purpose. This mortgage was cancelled in 
1868. In 1870 B. J. Wilson sent me by mail a mortgage embracing 
the same lands for signature, though I did not know at the time 
how much I owed him, as he was to furnish me an itemized state- 
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ment of my account, and considered this mortgage as the former 
| one—merely an accom-odation—no settlement having been had 
‘ between us at that time. 

Sth. To the fifth direct interrogatory witness, answering, says: 
On the day of sale of said lands by the sheriff at the court-house 
door of Sandersville, John N. Gilmore, Esq., att’y for Mrs. Seney 
Ann Riddle, stated before the commencement of the sale that exclu- 
sive of the 3,000 acres of land claimed by Mrs. Riddle there are 
other claims on the lands embraced in said mortgage held by Mrs. 
Riddle and children. ; 

X 1. To the first cross-interrogatory witness, answering, says: 

Simon 8S. Thomas is the husband of Mary Thomas. They 
93 were married before the first of January, 1865, 
X 2. To the second cross-interrogatory witness, answering, 
says: Isabella Cheatham was married before 1865, 

X 3. To the third cross-interrogatery withess, answering, says: 
The plaintitl, Mrs, Senevy Ann Riddle, is my wife, and we were mar- 
ried on 2ist of May, 1840, 

X 4. To the fourth cross-interrogatory witness, answering, says: 
Miss Julia FL Riddle, who died recently, would have been 25 in Feb- 
ruary next. Wm, H. Riddle is about 22 years. 

XS. To the fifth cross-interrogatory witness, answering, says: 
Col. A, C. Edwards was the husband of Martha M. Edwards. I 
don’t remember when they — married, though it was before the 
war; she died about 18638, and he soon after the war had closed. 
Lula Edwards and Sallie C. Gilyard are their only children. 

X 6. To the sixth cross-interrogatory witness, answering, says: I 
don’t know; I can’t recollect when N. J. Newsome married Louiza, 
my daughter; I think about 1867 or 1868. 

X 7. To the seventh cross-interrogatory witness, answering, says 
that the Brantley Mill tract and Brown tract were embraced in the 
ten-thousand-acre mortgage given to Wilkinson & Wilson in May, 
1870, or B. J. Wilson & Co. 

X 8. To the eight- cross-interrogatory witness, answering, says: 
The land in dispute is embraced in Sheriff Mayo’s levy of the ft. fa. 
in favor of B. J. Wilson & Co. vs. Wm. C. Riddle. 

X 9. To the ninth cross-interrogatory witness, answering, says 
that the claim interposed by Mrs. Seney Ann Riddle, for herself and 
plaintiffs, for 3,000 acres of the land levied on were the lands enumer- 
ated in said 9th X interrogatory. 

X 10. To the tenth cross-interrogatory witness, answering, 

94 says: I can’t tell whether our children and grandchildren 

knew of Mrs. Riddle’s claim of 3,000 acres, nor do I know 
whether they approved of it or not. 

X11. To the eleventh cross-interrogatory witness, answering, 
says: I was present at the sheriff’s sale of the lands embraced in 
said levy and heard the statement made by J. N. Gilmore to the 
effect that Mrs. Seney Ann Riddle had other claims besides the 
3,000 acres claimed by her in said lands, 

X 12. To the twelfth cross-interrogatory witness, answering, says: 
[ have no recollection of any of the persons mentioned in said inter- 
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rogatory having been present at the sheriff’s sale of said lands 
though it is likely some of them were present; but 1 can’t tell 
which of them. 

X 13. To the thirteenth cross-interrogatory witness, answering, 
says that he was sworn as a witness for the claimant in the case 
stated in said interrogatory. 

X 14. To the fourteenth cross-interrogatory witness, answering, 
says: I have no recollection of having been sworn, at the trial of 


the claim case, to the matters stated in 14 X interrogatory. 
W. GC. RIDDLE. 


Sworn to and subscribed before us Oct. 30th, 1882. 
M. NEWMAN, 
P. R. TALIAFERRO, 


Commrissioners. 


Sndorsements on envelope: I, M. Newman, one of the commis- 
sioners on the within commission, do hereby certify that I have this 
day deposited in the post office at Sandersville, Ga, the enclosed 
commission and depositions for transmission by mail to Savannah, 
Ga., this 25th day of November, 1882. M. Newman, commissioner. 

Post office, Sandersville, Ga. Received this package from M. 
95 Newman, to be transmitted by mail to Savannah, Ga., this 

25th day of November, 1882. J. B. Roberts, postmaster. P. 
R. Taliaferro, commissioner. M. Newman, comm’'r. Post office, 
Savannah, Ga. Received this package by the course of mail this 
25th day of Nov., 1882. L. McLaws, P. M. Received by mail and 
filed this 27 day of Nov., 1882. W.M. Heyward, dep. clerk. 


Deposition of W. E. Clark, Washington County, Ga., Witness on Part of 
Complainant. 


UNITED STATES OF AMERICA, 
Southern District of Georgia, h. Division : 


In the 5th Circuit Court of the United States for the Southern Dis- 
trict of Georgia. 


To B. T. Rawlings, P. R. Taliaferro, and Mark Newman, Esquires, 

Greeting: 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said court, 
wherein Seney Ann S. Riddle e¢ al. are plaintiffs and B. J. Wilson is 
def’t, as well on the part of the said defendant as on the part of the 
said plaintiffs or either of them; and it is required of you (or any 
two or more of you) that on certain days and at certain places, by 
you to be appointed for that purpose, you do cause the said W. FE. 
Clark, witness on the part of the plaintiffs, to come before you and 
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then and there examine him upon the said interrogatories on 
96 his corporal oath, first taken before you (or any two or more of 
. you), on the Holy Evangelists, and that you do take such his 
examination and reduce it into writing; and when you shall have so 
taken it you are to send the same to the clerk of the Sth circuit court 
of the United States for the southern district of Georgia, at Savan- 
nah, Georgia, closed up and under vour seals (or the seals of any 
two of you), distinctly and plainly set, together with the said inter- 
rogatories and this writ; and, further, that you and each of you, 
before you act in or be present at the swearing or examining any 
witness or witnesses, do severally take the oath first specitied in the 
schedule hereunto annexed; and full power is given vou or either 
of you, jointly or severally, to administer such oath to the rest or 
any other of you upon the Holy Evangelists; and it is further re- 
quired of you that all and every of the clerk or clerks employed in 
taking, writing, transcribing, or engrossing the deposition or deposi- 
tions of witness- to be be examined by virtue of these presents shall, 
before he or they be permitted to act as clerk or clerks as aforesaid 
or be present at such an examination, severally take the oath last 
specified in the said schedule annexed ; and full power and author- 
ity is also given you or any of you, jointly or separately, to admin- 

' ister such oath to such clerk or clerks upon the Holy Evangelists. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Savannah, this 
seventeenth (17) day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-two, and the one hundred 

97 and seventh year of American Independence. 
[Seal of United States Circuit Court, Georgia. ] 
WM. M. HEYWARD, 
Deputy Clerk. 


SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the parties 
in this cause, take the examinations and depositions of all and 
every witness and witnesses produced and examined by virtue of the 
above commission upon the interrogatories now produced and left 
with you; and you shall not publish, disclose, or make known to 
any person or persons whatsoever, except to the clerk or clerks by 
you employed and sworn to secresy in the execution of this cum- 
mission, the contents of all or any of the depositions of the wit- 
nesses or any of them to be taken by you and the other commis- 
sioners in the said commission named or any of them by virtue of 
the said commission until publication shall pass by rule or order of 


said court, so help you God. 
M. NEWMAN. 
P. R. TALIAFERRO. 
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Subscribed and sworn to before me this 30th day of October, 
A. D. 1882. 
[SKAL. ] A. M. MAYO, 

Clerk Superior Court W. C. 


The Clerk's Oath. 


You shall, truly, faithfully, and without partiality to any or either 
of the parties in this cause, take and write down, transcribe and 
engross, the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 

named in the commission hereunto annexed, so far forth as 
98 you are directed and employed by the said commissioners or 

any of them to take, write down, or engross the said deposi- 
tions or any of them; and you shall not publish, disclose, or make 
known to any person or persons whatsoever the contents of all or 
any of the depositions of the witnesses or any of them to be taken, 
written down, or transcribed or engrossed by you or whereto you 
shall have recourse or be in any wise privy until publication shall 
pass by rule or order of the said court, so help you God. 


M. NEWMAN. 


Subscribed to and sworn to before me this 30th day of October, 
A. D. 1882. 
[SEAL. ] A. M. MAYO, 
CV Sup’r Court, W. T. 


Endorsements: In the 5th circuit court of the United States for 
the southern district of Georgia, FE. division. Seney Ann 8S. Riddle 
el al. vs. B. J. Wilson. Commission to examine witnesses on the part 
of the plaintiffs, for the examination of W. E. Clark, Washington 
Co., Ga. O. H. Rogers, E. S. Langmade, H. D. D. Twiggs, pl't'tfs’ 
att’ys. 

Ejectment. 


In the 5th Cireuit Court of the United States for the Southern Dis- 
trict of Georgia. 


SenrEY ANN S. RIDDLE ef al. vs. B. J. WiItson. 


Interrogatories to be exhibited & propounded to W. E. Clark, a 
material witness for the plaintiffs, and who resides in the county 
of Washington and said State of Georgia. 


1st Int’y. What is your name, age, and occupation, and where do 
you reside? 

2d Int’y. Do you know the parties—plaintiffs and defendant—in 
the title of these interrogatories named or either or which of them, 
and how long have you known them or which of them ? 

od Int’y. State whether or not you held any office in January, 
1882, and if you say that you did state what office it was. 

4th Int’y. Examine the plat hereto attached, and state whether or 
not you made it. If you say that you did make it state how you 
come to make it; in what capacity you were acting at the time, & 
7—586 3 
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what lands it represents. State whether or not you made a survey 
which is represented by said plat. If you say you did make such 
a survey state whether or not you had any deed before you 
99 by which you were governed in making such survey. If 
you state that you did, state by whom said deed was executed, 
to whom made, when executed, and what lands it covered and em- 
braced ; and if you say that said deed covers and embraces the 
lands known as the “Brantley Mill” and “ Brown” tracts state 
whether or not said plat is a representative of a correct survey of 
said two tracts of land covered by said deed. 
5th Int’y. How long have you known said two tracts of land ? 
Who was in possession of them when you first knew them? Who 
was in possession of them from then till the first of January, 1877, 
and who has been in possession since the first of January, 1877 ? 
6th Int’y. What would be a fair rental per annum for said two 
tracts of Jand ? 
7th Int’y. Do you know any other matter or thing touching the 
matters in question that may tend to the benefit or advantage of the 
said plaintiffs? Ifso, declare the same fully and at large, as if you 
had been particularly interrogated thereto. 
O. H. ROGERS, 
E. 8. LANGMADE, 
H. D. D. TRIGGS, 
PUt ffs’ Attys. 


Defendant objects to all the foregoing direct interrogatories as 
leading, illegal, irrelevant, and as not sufficiently explicit, and pro- 
poses the following cross-interrogations : 

1st Cross-interrogatory. How did you get the bearings and courses 
set out in the annexed plat? Did vou get them from the deed men- 
tioned in the direct interrogatories ? 

2nd Cross-interrogatory. Did not W. C. Riddle go along and 
100 ~=point out the lines, and did you not make said plat from 
what he said? 

od Cross-interrogatory. How do you know that the deed in ques- 
tion embraces and covers the “ Brantley Mill” and “ Brown” places? 
Did you know the “ Brantley Mill” place and the“ Brown” place 
in 1853? If you did not state how you know it now. Have you 
not been told that the deed in question covered them, and is not 
this your only means of information ? 

4th Cross-interrogation. Did you have any plats by which to run 
said lands? If so, what ones? Annex them to your answers to 


these questions. 
JAMES K. HINES, 
Att’y for D’f't. 


Endorsements: In the 5th circuit court of the United States for 
the southern district of Georgia. November term, 1882. Seney 
Ann 8S. Riddle e¢ al/.vs. B. J. Wilson. Ejectment & for mesne profits. 
Interrogatories for W. L. Clark. Due and legal service to these in- 
terrogations acknowledged, and copy filing and notice waived. De- 
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fendant nominates B. T. Rawlings as his commissioner. Let com- 
missions issue 20th Sept., 1882. James K. Hines, att’y for def’t. 
Plaintiffs nominate P. R. Taliaferro and Mark Newman as commis- 
sioners. Q. H. Rogers, E. 8. Langmade, H. D. D. Triggs, plaintiffs’ 
att’ys. Filed October 16th, 1882. W.M. Hayward, dep. clerk. O. 
H. Rogers, E. S. Langmade, H. D. D. Triggs, plaintiffs’ attornies. 


101 jectment. 


In the Circuit Court of tke United States for the Southern District 
of Georgia. 


SENEY ANN S. RIDDLE et al. vs. B. J. WILson. 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commissioners in virtue of the an- 
nexed commission, issuing out of the honorable the 5th circuit 
court of the United States for the southern district of Georgia, 
taken and reduced to writing in Sandersville, Washington county, 
Ga., on the 30th day of October, 1882. 


W. E. CLark, aged 37 years, being duly sworn, answers and de- 
poses as follows: 


1. To the first direct interrogatory the witness, answering, says: 
My name is W. E. Clark; aged 37 years; a farmer and surveyor, 
and reside in Washington county, State of Georgia. 

2. To the second direct interrogatory witness, answering, says: I 
have known Mrs. Seney Ann 8. Riddle since 1860 and B. J. Wilson 
since 1876. 

3. To the third direct interrogatory the witness, answering, 
102. ~=says: I was county surveyor of Washington county in Janu- 
ary, 1862. 

4. To the fourth direct interrogatory the witness, answering, says : 
I made the plat hereto attached. I made it, under an order from 
the superior court of Washington county, as county surveyor of said 
county. It represents the Brantley Mill tract of 1,000 acres and the 
Brown tract of 500 acres. I made the survey which said plat rep- 
resents. When making the survey I had betore mea trust deed 
made by Wm. C. Riddle to Seney Ann Riddle and children. I do 
not remember the date of the deed, which embraced 1,000 acres of 
the Brantley Mill tract and 500 acres of the Brown tract. Said plat 
is a true representation of the said two tracts of land. 

5. To the fifth direct interrogatory the witness, answering, says: 
I have known the Brantley Mill tract since 1865. The Brown tract 
I only know since 1882, when I surveyed it and — was pointed out 
to me by Prince, King, and Riddle. When I first knew the Brantley 
Mill tract it was known as the Riddle land, but don’t know who was 
in possession of it. The Brown tract was in possession of B. J. Wil- 
son when I first knew it. The Brantley Mill tract, as well as the 
Brown tract, have been in possession of B. J. Wilson since Ist Janu- 
ary, 1877, but I did not know that the part known to me now as the 
Brown tract was in 1877 also known as the Brown tract. 


A 
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6. In the sixth direct interrogatory witness, answering, says: One 

thousand dollars a year would be a fair rent for these two tracts of 
land, 

7. To the seventh direct interrogatery witness, answering, 

says: In making the survey of these two tracts of land, guided 

by the deed hereinbefore mentioned, 1 came upon the clearly defined 

ancient corners and landmarks, fully covering the number of acres 

called for in said deed. 

1. To the first cross-interrogatory witness, answering, says: I did 
not. The deed did not give bearings nor courses. 

2. To the second cross-interrogatory witness, answering, says: He 
was along with the surveying party only a part of the time, but I 
was not governed by him in making the survey nor plat. 

3. To the third cross-interrogatory witness, answering, says: I know 
the Brantley Mill tract was defined by the east line of a survey made 
by me of the Jand embraced in the trust estate of Mrs. Seney Ann 
Riddle by Anderson Riddle. The balance of the lines around the 
Brantley Mill tract are artificial and natural. The Brown place 
was pointed out to me by Prince, King, and Riddle and is bounded 
by the Ball’s Ferry public road, Sandersville Oakey Woods road, 
artificial lines, and natural lines. [ did not know the place in 1833. 
[ have not been told that the deed In question covers these lands, 
but I know of my own knowledge that these lands are the identical 
lands here referred to. 

4. To the fourth cross-interrogatory witness, answering, says: | 


have had no plats by which I] surveyed said lands. 
W. E. CLARK, 


1038 


Sworn to and subseribed before us Oct. 20th, 1SS2. 
M. NEWMAN, 
P. R. TALIAFERRO, 
Commissioners. 


Endorsement on envelope: I, M. Newman, one of the commission- 
ers on the within commission, do hereby certify that I have 

104 ‘this day deposited in the post office at Sandersville the en- 
closed commission and depositions for transmission by mail 

to Savannah, Ga., this 25th day of November, 1882. M. Newman, 
cominissioner. Post office, Sandersville, Washington Co. Received 
this package from M. Newman, to be transmitted by mail to Savan- 
nah, Ga., this 25th day of November, 1882. J. B. Roberts, postmas- 
ter. P. R. Taliaferro, comm’r. M. Newman, comm’r. Post office, 
Savannah, Ga. Received this package by the course of mail this 
25th day of Nov., 1882. L. McLaws, P. M. J. Received by mail 
and filed this 27th day of Nov., 1882. M. M. Heyward, dep. clerk. 


BENJAMIN J. WILSON VS. WILLIAM C. RIDDLE, &@., ET AL. 


Deposition of Simon S. Thomas, Witness on Part of Complainant. 


Unirep States oF AMERICA, 
Southern District of Georgia, FE. Division: 


In the oth Cireuit Court of the United States for the Southern 
District of Georgia. 


To B. 'T. Rawlings, P. R. Taliaferro, and Mark Newman, Esquires, 

Greeting : 

Know ye that, in confidence of your prudence and fidelity, you are 
hereby appointed and by these presents are vested (any two or more 
of you) with full power and authority diligently to examine all wit- 
nesses whatsoever upon certain interrogatories to be exhibited to you 
in a certain cause pending and to be tried in the said court, wherein 
Seney Ann 8S. Riddle e¢ ad. are plaintiffs and B. J. Wilson is defend- 
ant, as well on the part of the said defendant as on the part of the 
said plaintiffs or either of them; and it is required of you (or any 
two or more of you) that on certain days and at certain places, 
by you to be appointed for that purpose, you do cause the said 

Simon S. Thomas, witness on the part of the plaintiifs, to 
105. come before you, and then and there examine him upon the 
suid interrogatories on his corporal oath, first taken before 
you (or any two or more of you) on the Holy Evangelists; and that 
you a take sch his examination and reduce it into writing, and 
When you shall have so taken it you are to send the same to the 
clerk of the Sth cireuit court of the United States for the southern 
district of Georgia, at Savannah, Georgia, closed up and under your 
seals (or the seals of any two of you) distinctly and plainly set, 
together with the said interrogatories and this writ; and further 
that you and each of you, before you act in or be present at the 
swearing or examining any witness or witnesses, do severally take 
the oath first specified in the schedule hereunto annexed, and full 
power is given you or either of you, jointly or severally, to admin- 
ister such oath to the rest or any other of you upon the Holy 
Evangelists; and it is further required of you that all and every of 
the clerk or clerks employed in taking, writing, transcribing, or en- 
grossing the deposition or depositions of witness- to be examined by 
virtue of these presents shall, before he or they be permitted to act 
as clerk or clerks as aforesaid or be present at such an examination, 
severally take the oath last specified in the schedule annexed, and 
full power and authority is also given you or any of you, jointly or 
separately, to administer such oath to such clerk or clerks upon the 
Holy Evangelist. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Savannah, 
106 _—ithis seventeenth (17) day of October, in the year of our Lord 
one thousand eight hundred and eighty-two, and the one 
hundred and seventh year of American Independence. 
[Seal of U. S. Circuit Court, Georgia. ] | 
WM. M. HEYWARD, Dep. CV. 
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SCHEDULE. 
The Commissioner’s Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the 
parties in this cause, take the examinations and depositions of all and 
every witness and witnesses produced and examined by virtue of the 
abovecommission upon the interrogatories now produced and left with 
vou; and you shall not publish, disclose, or make known to any 
person or persons whatsoever, except to the clerk or clerks by you 
employed and sworn to secrecy in the execution of this commission, 
the contents of all or any of the depositions of the witnesses or any 
of them to be taken by you and the other commissioners in the said 
commission named or any of them by virtue of the said commission 
until publication shall pass by rule or order of said court, so help 


you God. 
M. NEWMAN. 
; P. R. TALIAFERRO. 


Subscribed and sworn to before me this 7th day of November, A. 
D. 1882. 
[SEAL. ] A. M. MAYO, 
Clerk Sup’r Court, W. C. 


The Clerk’s Oath. 


You shall, truly, faithfully, and without partiality to any or either 
of the parties in this cause, take and write down, transcribe and 
engross, the depositions of all and every witness and witnesses pro- 

duced before and examined by the commissioners or any of 
107 them named in the commission hereunto annexed, so far forth 

as you are directed and employed by the said commissioners 
or any of them to take, write down, or engross the said depositions 
or any of them; and you shall not publish, disclose, or make known 
to any person or persons whatsoever the contents of all or any of 
the depositions of the witnesses or any of them to be taken, written 
down, transcribed, or engrossed by you or whereto you shall have 
recourse or be in anywise privy until publication shall pass by rule 
or order of the said court, so help you God. 

M. NEWMAN. 


Subscribed and sworn to before me this 7th day of November, A. 


D. 1882. 
A. M. MAYO, [seEAL.] 
Clerk Sup. C’t W. C. 


Endorsements: In the 5th circuit court of the United States for 
the southern district of Georgia, E. division. Seney Ann S. Riddle 
et al. vs. B. J. Wilson. Commission to examine witnesses on the part 
of the plaintiffs for the examination of Simon S. Thomas, Wash- 
ington Co., Ga. O. H. Rogers, E. S. Langmade, & H. D. D. Twiggs, 
plaintiffs’ att’ys. 


— es 
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Ejectment. 


In the Fifth Circuit Court of the United States for the Southern 
District of Georgia. 


SENEY ANN S. RIppDLeE ef al. vs. B. J. WILSON. 


Interrogatories to be exhibited and propounded to Simon S. Thomas, 
a material witness on the part of the plaintiffs and who resides in 
the county of Washington and said State of Georgia. 


1st Int’y. What is your name, age, and occupation, and where do 
you reside? 
108 2d Int’y. Do you know the parties plaintiff and defendant 
in the title of these interrogatories named or either or which 
of them, and how long have you known them or either or which of 
them ? 
od Int’y. Did you or not ever have any conversation with B. J. 
Wilson, in the city of Sandersville, in the office of Col. R.S. Waithen, 
in relation to a trust deed from W. C. Riddle to himself as trustee 
for his wife, Seney Ann 8. Riddle, and their children? And, if you 
state that you did have such conversation, state fully what was said 
on that subject by B. J. Wilson. 
4th Int’y. If, in answer to the 3rd interrogatory, you say that B. 
J. Wilson said in your presence that W. C. Riddle had told him at 
the time of giving him (said Wilson) the mortgage upon which the 
fi. fa. was obtained that sold the land now in dispute that he (said 
Riddle) had given said land in trust to his wife and children, and 
that he had deeded it to them, state fully what Wilson said in re- 
gard to the conversation that he and Riddle had at the time said 
mortgage was given in relation to the deed being lost. | 
5th Int’y. Do you or not know the two tracts of land, now in pos- 
session of B. J. Wilson, in Washington county, Georgia, known as 
the “ Brantley Mill” place and the “Brown” place? And, if you 
say that you do, state how long you have known them, who 
109 has been in possession during that time, and when the posses- 
sion changed. 
6th Int’'y. Do you or not know any other matter or thing 
touching the matters in question that may tend to the benefit or 
advantage of the said plaintiffs? If so, declare the same fully and 
at large as if you had been particularly interrogated thereto. 
O. H. ROGERS, 
Ek. S. LANGMADE, 
H. D. D. TWIGGS, 
PU ffs’ Att’ys. 


i X Int’y. In the claim case standing as case No. 9 on the claim 
docket of Washington superior court, March term, 1877, between 
“B. J. Wilson vs. Wm. C. Riddle, fi. fa., levy and claim by Seney 
Ann S. Riddle,” were you not summoned at the September term, 
1877, of said court as a witness for the claimant in said case? 


| 
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2nd — Int’y. In-the said case did you not swear as follows touching 
the conversation which you say you had with the defendant, B. J. 
Wilson, about the lands of W. C. Riddle, to wit: 

“Question. Did you ever have a conversation with B. J. Wilson 
in reference to this trust land ? 

“ Answer. Yes, sir. 

“Q. When? 

“ A. In Col. Warthen’s office. There was no one present but Col. 
Wilson and myself; that was at September term, 1876, of this court ; 
we was talking of this trust deed. | 

“Q. What did Wilson say about the trust estate ? 

“Ans. I don’t remember that he spoke of a trust deed. He said 

Riddle had told him there was an old deed that had been de- 
110 —stroyed, & he didn’t think it would ever be established. 
“Q. What was he talking about at the time? 

“ A. He was speaking of the trust deed. 

“QQ. In that conversation what did Mr. Wilson say to you ? 

“ A. I don’t remember that hesaid further than he said what Riddle 
said, that there had been an old deed to a portion of this land ; that 
it had been destroyed, and he didn’t apprehend any trouble from it ; 
that Riddle said he didn’t think that there would ever be trouble.” 

Say whether or not you swore to the foregoing then and there. 

JAMES K. HINES, 
Att’y for D’f’t. 


Endorsements: In the 5th circuit court of the United States for 
the southern district of Georgia. November term, 1882. Seney Ann 
S. Riddle et al. vs. B. J. Wilson. Ejectment & for mesne profits. 
Interrogatories for Simon 8. Thomas. O. H. Rogers, E. S. Land- 


made, H. D. D. Twiggs, pl’ffs’ att’ys. Due and legal service of these 


interrogatories acknowledged. Copy filing, notice, &c., waived. Let 
commission issue. D’f’t nominates Bb. T. Rawlings as his commis- 
sioner 15th October, 1882. James K. Hines, att’y for def’t. Plain- 
tiffs nominate P. R. Taliaferro & Mark Newman as their commis- 
sioners. O. H. Rogers, EF. S. Langmade, & H. D. D. Twiggs, pl’ffs’ 
att’ys. Filed Oct. 16th, 1882. W.M. Heyward, dep. clerk. 


In the 5th Cireuit Court of the United States for the Southern 
District of Georgia. 


SENEY ANN S. RIDDLE eé al. vs. B. J. WIson. 


111 Examinations and deposition- of witnesses produced, sworn, 

and examined by the undersigned commissioners in virtue 

of the annexed commission issuing out of the honorable the cir- 

cuit court of the United States for the southern district of Georgia, 

taken and reduced to writing in Sandersville on this 7th day of 
November, 1882. 


Srtmon 8. THomas, being duly sworn, answers and deposes as fol- 
lows: 

1. To the first interrogatory the witness, answering, says: Simon 
S. Thomas ; aged 52 years ; a farmer, and reside in Jefferson county. 


[en Ue oe, oe | 
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2. To the second interrogatory the witness, answering, says: I 
know Mrs. Seney Ann Riddle since 1855 and the defendant, B. J. 
Wilson, since 1866. 

3. To the third interrogatory the witness, answering, says : I had 
a conversation with Col. Wilson in R.S. Warthen’s office, in Sanders- 
ville, in relation to aclaim which Mrs. Riddle had pending in Wash- 
ington county court as trust property against Wilson & W. C. Rid- 
dle. Mr. Wilson remarked during that conversation that Riddle 
had told him that there was an old deed, but that it would never be 
brought up. 

4. To the fourth interrogatory witness, answering, says: I have 
stated all that was said to me by Mr. Wilson in my answer to the 
od interrogatory. 

5. To the fifth interrogatory witness, answering, says: I know the 

two tracts of land now in possession of B. J. Wilson, known 
112 ~=as the Brantley Mill tract and the Brown place, in Washing- 

ton county, for over 25 years. They were in possession of W. 
C. Riddle until dispossessed by the mortgage sale in favor of Wil- 
son. 

6. To the sixth interrogatory witness, answering, says: I was with 
the surveyor when he surveyed the Brantley mill tract after it came 
in possession of Wilson, and found the old corners and landmarks. 
I know nothing further to the advantage of plaintiffs. 

X 1. To the first cross-interrogatory the witness, answering, says: I 
was sworn as a witness in the case for claimant at the September 
term of the superior court of Washington county, 1877. 

X 2. To the second cross-interrogatory witness, answering, says : 


I did not swear exactly as set forth in said interrogatory. 
SIMON 8S. THOMAS. 


Sworn to and subscribed before us Nov. 7th, 1882. 
M. NEWMAN, 
P. R. TALIAFERRO, 


Commission-s. 


Endorsement on envelope: I, M. Newman, one of the commis- 
sioners in the within commission, do hereby certify that I have this 
day deposited in the post office at Sandersville, Ga., the enclosed 
commission and depositions for transmission by mail to Savannah, 
Ga., this 25th day of November, 13882. M. Newman, commissioner. 
Post office, Sandersville,Ga. Received this package from M. Newman, 
to be transmitted by mail to Savannah, Ga., this 25th day of No- 

vember, 1882. J. B. Roberts, postmaster. P. R. Taliaferro, 
113. commissioner. M. Newman, commissioner. Post oftice Sa- 
vannah, Ga. Received this package by due course of mail 
this 25 day of Nov., 1882. L. McLaws, P. M. Received by mail 
and filed this 27 day of Nov’r, 1882. W.M. Heyward, dep. clerk. 


| 
| 
| 
| 
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Deposition of Wm. J. Henderson, Witness on Part of Complainant-. 


UNITED STATES OF AMERICA, 
Southern District of Georgia, E. Division : 


In the 5th Circuit Court of the United States for the Southern Dis- 


trict of Georgia. 


To B. T. Rawlings, P. R. Taliaferro, and Mark Newman, Esquires, 

Greeting: 

Know ye that, in confidence of your prudence and fidelity, you are 
hereby appointed and by the presents are vested (any two or more 
of you) with full power and authority diligenly to examine all wit- 
nesses whatsoever upon certain interrogatories to be exhibited to you 
in a certain cause pendingand to be tried in the said court, wherein 
Seney Ann S. Riddle e¢ al. are plaintiffs and B. J. Wilson is de- 
fendant, as well on the part of the said defendant as on the part of 
the said plaintiffs or either of them; and it is required of you (or 
any twoor more of you) that on certain days and at certain places, 
by you to be appointed for that purpose, you do cause the said 
Wm J. Henderson, witness on the part of the plaintiffs, to 

come before you and then and there examine him 
114 upon the said interrogatories on his corporal oath, first taken 

before you (or any two or more of you), on the Holy Evan- 
gelists, and that you do take such his examination and reduce it 
into writing; and when you shall haveso taken it youare to send the 
same of the clerk of the 5th circuit court of the United States for 
the southern district of Georgia, at Savannah, Georgia, closed up and 
under your seals(or the sealsof any two of you), distinctly and plainly 
set, together with the said interrogatories and this writ; and, further, 
that you and each of you, before you act in or be present at the 
swearing or examining of any witness or witnesses, do severally 
take the oath first specified in the schedule hereunto annexed ; and 
full power is given you or either of you, jointly or severally, to ad- 
minister such oath to the rest or any other of you upon the Holy 
Evangelists ; and it is further required of you that all and every of 
the clerk or clerks employed in taking, writing, transcribing, or en- 
grossing the deposition or depositions of witness- to be examined by 
virtue of these presents shall, before he or they be permitted to act 
as clerk or clerks as aforesaid or be present at such an examination, 
severally take the oath last specified in the said schedule annexed ; 
and full power and authority is also given you or any of you, 

jointly or separately, to administer such oath to such clerk or 
115 clerks upon the Holy Evangelists. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the Supreme Court of the United States, at the city of Savannah, 
this seventeenth (17) day of October, in the year of our Lord one 
thousand eight hundred and eighty-two, and the one hundred and 
seventh year of American Independence. 


[Seal of U. 8. Circuit Court, Georgia. ] 
WM. M. HEYWARD, 
Dep. Clerk. 


BENJAMIN J. WILSON VS. WILLIAM C. RIDDLE, &C., ET AL. 59 


SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the par- 
ties in this cause, take the examinations and depositions of all and 
every witness and witnesses produced and examined by virtue of 
the above commission upon the interrogatories now produced and 
left with you; and you shall not publish, disclose, or make known 
to any person or persons whatsoever, except to the clerk or clerks by 
you employed and sworn to secresy in the execution of this com- 
mission, the contents of all or any of the deposition of the wit- 
nesses or any of them to be taken by you and the other commis- 
sioners In the said commission named or any of them by virtue of 
the said commission until publication shall pass by rule or order of 


said court, so help you God. 

M. NEWMAN. 

P. R. TALIAFERRO. 
116 Subscribed and sworn to before me this 30th day of Octo- 


ber, A. D. 1882. 
| A. M. MAYO, 
Clerk Superior Court W. C. 


Endorsements: In the 5th circuit court of the United States for 
the southern district of Georgia, E. division. Seney Ann S. Riddle 
et al. versus B. J. Wilson. Commission to examine witnesses on the 
part of the plaintiffs for the examination of Wm. J. Henderson, 
Washington Co., Geo. O. H. Rogers, E. 8. Langmade, H. D. D. 
Twiggs, pl’fis’ att’ys. : 


Hjectment. 


In the 5th Circuit Court of the United States for the Southern Dis- 
trict of Georgia. 


SENEY ANN S. RIDDLE e al. vs. B. J. WILSON. 


Interrogations to be exhibited and produced to Wm. J. Henderson, 
a material witness on the part of the plaintiffs and who resides in 
the county of Washington and said State of Georgia. 


1st Int’y. What is your name, age, and occupation, and where do 
you reside ? © 
2d Int’y. Do you know the parties plaintiff and defendant in the 
title of these interrogatories or either or which of them, and how 
long have you known them or either and which of them ? 
$d Int’y. Do you or not know the lands in the county of Wash- 
ington, State of Georgia, now in the possession of B. J. Wilson, 
known as the “Brantly Mill” and “ Brown” tracts? If you say 
you know said lands, state how long you have known them and 
who was in possession of them and exercising acts of control over 
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them from the time you first knew them till the first of Janu- 
117 ~=ary, 1877, and who has been in possession and exercising 
acts of ownership and control over them since the Ist of Janu- 

ary, 1877? 

4th Int’y. If, in answer to the 3d interrogatory, you answer that 
B. J. Wilson has been in possession and exercising acts of ownership 
and control over said lands since Ist of January, 1877, state whether 
or not you have acted as his agent in the renting and collection of 
rents of these lands for any portion of that time, and how many and 
which years it was, and how much rent did said Wilson receive for 
these two tracts of land for those years. 

5th Int’y. What are these lands worth for agricultural purposes 
or what would be a fair rental per annum? Have you ever rented 
either of these tracts of land, and how much did you pay and which 
tract was it? 

6th Int’y. Do you or not know any other matter or thing touch- 
ing the matters in question that may tend to the benefit or advan- 
tage of the said plaintiffs? If so, declare the same fully and at 
large as if you had been particularly interrogated thereto. 
O. H. ROGERS, 
E. 8. LANGMADE, 
H. D. D. TWIGGS, 

PU ffs’ Alt’ys. 


Endorsements: In the 5th circuit court of the United States for the 
southern district of Georgia. November term, 1882. Seny Ann 8. 
Riddle e¢ al. vs. B. J. Wilson. Ejectment and for mesne profits. In- 
terrogatories for Wm. J. Henderson. O. H. Rogers, E. S. Langmade, 

H. D. D. Twiggs, pl’ffs’ atv’ys. Due and legal service of these 
118 interrogatories acknowledged. Copy filing, notice, &c., waived. 

D’f’t nominates B. 'T. Rawlings as his commissioner. Let 
commission issue. James K. Hines, att’y for d’f’t. Plaintiffs nomi- 
nate P. R. Taliaferro € Ma-k Newman as their commissioners. O. 
H. Rogers, E. 8. Langmade, H. D. D. Twiggs, pl’ffs’ att’ys. Filed 
Oct. 16th, 1882. W. M. Heyward, dep. cl’k. 


In the District Court of the United States for the Southern District 
of Georgia. 


‘ 


SENEY ANN S. RIDDLE ef al. vs. B. J. WILSON. 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commissioners in virtue of the an- 
nexed commission, issuing out of the bonorable the district court 
of the United States for the southern district of Georgia, taken and 
— to writing in Sandersville on the 30th day of October, 
1882. 


W. J. HENDERSON, aged 39 years, being duly sworn, answers and 
deposes as follows, to wit: | 


1. To the first direct interrogatory the witness, answering, says: 
My name is William J. Henderson; 39 years old; a farmer, and re- 
side 2 miles from Davisboro’, in Washington county, Ga. 


¥ 
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2. To the second direct interrogatory the witness, answering, says: 
I have known Mrs. Seney Ann Riddle since 1867 and Mr. B. J. Wil- 
son since 1870. 

3. To the third direct interrogatory the witness, answering, 

119 says: I know the lands now in possession of B. J. Wilson 

known as “Brantley Mill” and “ Brown” tracts. I have 

known these lands since 1868. Mr. W.C. Riddle exercised act of 

ownership over them from that time until 1877, and was in posses- 

sion of them. 5B. J. Wilson was in possession and exercised acts of 
ownership over these lands since the Ist of January, 1877. 

4. To the fourth direct interrogatory the witness, answering, says: 
I acted as agent for B. J. Wilson in renting said tracts of land in 
1877, for which he received ten bales of cotton as rent. 

5. To the fifth direct interrogatory the witness, answering, says: I 
consider these lands worth 8 dollars (eight) per acre, and the rental 
about eighteen bales cotton per acre. I rented the Brown place 
in 1877 from B. J. Wilson, for which I gave 7 bales cotton rent, and 
in 1876 I rented the same place of I. M. Minor, and gave 6 bales 
cotton as rent. 

6. To the sixth direct interrogatory the witness, answering, says: 
In explanation of my testimony as to the value of the rental of said 
places, I state that in 1877 the Brown place and only a part of the 
Brantley Mill tract was rented out—not the whole. I know of noth- 
ing more that would benefit the plaintiffs. | 

W. J. HENDERSON. 


Sworn to and subscribed before us Oct. 30th, 1882. 
M. NEWMAN, 
R. P. TALIAFERRO, 
Commissioners. 


Endorsements on envelope: I, M. Newman, one of the 
120 commissioners on the within commission, do hereby cer- 

tify that I have this day deposited in the post office at 
Sandersville, Ga., the enclosed commission and depositions for 
transmission by mail to Savannah, Ga. This 25th day of No- 
vember, 1882. M. Newman, commissioner. P..R. Taliaferro, com’r. 
(Seal.) M. Newman, com’r. (Seal.) Post office, Sandersville, Ga. 
Received this package from M. Newman, to be transmitted by mail 
to Savannah, Ga., this 25th day of November, 1882. J. B. Roberts, 
postmaster. Post oftice, Savannah, Ga. Received this package by 
due course of mail this 25th day of Nov., 1882. L. McLaws, post- 
master. Received by mail and filed this 27 day of Nov., 1882. W. 
M. Heyward, dep. clerk. 
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Commission to Examine Witnesses. 
UnirEeD Srates OF AMERICA, Southern District of Georgia : 


In the 5th Circuit Court of the United States for the Eastern Divis- 
ion, Southern District, of Georgia. 
To Mark Newman, P. R. Taliaferro, and B. T. Rawlings, Esquires, 

Greeting: 

Knew ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said court, 

wherein S.8. Riddle et al. are plaintiffs and J. Ben. Wilson et al. 
121 = are defendants, as well on the part of the said defendants as on 
the part of the said plaintiffs or either of them. 

And it is required of you (or any two or more of you) that on 
certain days and at certain places, by you to be appointed for that 
purpose, you do cause the said Ira Walden and E. 8S. Langmade, 
witnesses on the part of the pl’ffs, to come before you, and then and 
there examine them upon the said interrogatories on their corporal 
oaths first taken before you (or any two or more of you) on the Holy 
Evangelists, and that you do take such their examinations and re- 
duce them into writing, and when you shall have so taken them 
you are to send the same to the clerk of the 5th circuit court of the 
United States for the southern district of Georgia, at Savannah, 
Georgia, closed up and under your seals (or the seals of any two of 
you) distinctly and plainly set, together with the said interroga- 
tories and this writ; and, further, that you and each of you, before 
you act in or be present at the swearing or examining any witness 
or witnesses, do severally take the oath first specified in the schedule 
hereunto annexed; and full power is given you or either of you, 
jointly or severally, to administer such oath to the rest or any other 
of you upon the Holy Evangelists; and it is further required of 
you that all and every of the clerk or clerks employed in taking, 
writing, transcribing, or engrossing the deposition or depositions of 
Witness- to be examined by virtue of these presents shall, before 

he or they be permitted to act as clerk or clerks as aforesaid 
122 or be present at such an examination, severally take the oath 

last specified in the said schedule annexed ; > and full power 
and authority is also given vou or any of you, jointly or separately, 
to administer such oath to such clerk or clerks upon the Holy 
Evangelists. 

Witness the Honorable Morrison R. Waite, Ch’f Justice Supreme 
Court of the United States, at the city of Savannah, this seventh day 
of September, in the year of our Lord one thousand eight hundred 
and eighty-two, and the one hundred an- 107th year of American 
oo 

[Seal of U. S. Court, Georgia. ] 


WM. M. HEYWARD, 
Dep’ty Clerk. 
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7. 
| SCHEDULE. 
Commissioners’ Oath. 

You shall, according to the best of your skill and knowledge, 
e truly, faithfully, and without partiality to any or either of the par- 
{; - ties in this cause, take the examinations and depositions of all and 
) every Witness and witnesses produced and exaniined by virtue of 
the above commission, upon the interrogatories now produced and 
~~ left with you; and you shall not publish, disclose, or make known 


to any person or persons whatsoever, except to the clerk or clerks 
by you employed and sworn to secrecy in the execution of this 
commission, the contents of all or any of the depositions of the wit- 
nesses or any of them to be taken by you and the other commis- 
sioners in the said commission nained or any of them by virtue of 
the said commission until publication shall pass by rule or order of 


said court, so help you God. 
M. NEWMAN. 


: B. T. RAWLINGS. 
+ 123 P. R. TALIAFERRO. 


Subscribed and sworn to before me this 26th day of Sept., A. D. 
1882. } ) 
[Seal Clerk Superior Court, Washington County, Georgia. ] 
A. M. MAYO, 
Clerk U't, W. C. 


The Clerk’s Oath. 


You shall, truly, faithfully, and without partiality to any or either 
of the parties in this cause, take and write down, transcribe and en- 
gross, the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 
named in the commission hereunto annexed, so far forth as you are 
directed and employed by the said commissioners or any of them to 
take, write down, or engross the said depositions or any of them ; 
and you shall not publish, disclose, or make known to any person 
or persons whatsoever the contents of all or any of the depositions - 
of the witnesses or any of them to be taken, written down, tran- 
scribed, or engrossed by you or whereto you shall have recourse or 
be in anywise privy until publication shall pass by rule or order of 
said court, so help you God. 

M. NEWMAN. 


Subscribed and sworn to before me this 26th day of Sept., A. D. 
82. 

[Seal Clerk Superior Court, Washington County, Georgia. ] 
; A. M. MAYO, 
Clerk Sup’r Ct, W. C. 
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Deposition- of Ira Walden and E.S. Langmade, Witnesses on Part of 
Complainant. 


124 In the 5th Circuit Court of the United States for the Southern 
District of Georgia. 


Senry ANN S. Rippte ef al. vs. B. J. WItson. 


Ejectment. 


Interrogatories to be administered and a ro to Ira Walden, 
Esqr., an- E. S. Langmade, Esqr., material witnesses on the part 
of the plaintiffs, and who reside in the county of Washington 
and State of Georgia. 


Interroaatories for Ira Walden. 


Ist Interrogatory. What is your name, age, and occupation, and 
where do you reside ? 
2d Interrogatory. Do you know the parties plaintiff and defend- 
ant in the title of these interrogatories named or either or which of 
them, and how long have you known them or either and which of 
them ? : 
3d Int’y. Please examine the deed hereto attached and state 
whether or not you witnessed the signature thereto of Wm. C. Rid- 
dle, and whether or not you signed your name thereto, as justice of 
the peace as a witness. 
4th Int’y. Please state whether or not Franklin Tanner signed 
said deed as a witness, and if his signature thereto is his genuine 
signature and handwriting. And is Franklin Tanner living or dead ? 
5th Int’y. State whether or not you were a justice of the peace on 
the 23d day of April, 1853, the day that said deed was executed, and 
if you say that you were, state how long before and since you have 
occupied said position. | 
6th Int’y. State whether or not you are now acquainted with the 
two tracts of land described in said deed,and whetheror not you were 
acquainted with it in April, 1853, when said deed was executed. 
7th Int’y. If, in answer to the 6th interrogatory, you 
125 state that vou were acquainted with said land at the time said 
deed was made, in the year 1853, state who was in possession 
and who was exercising acts of ownership over it at that time. 
8th Int’y. If, in answer to the 6th interrogatory, you state that 
rou are now acquainted with said land, state who is in possession of 
it and has been since the first day of January, 1877? 
9th Int’y. Do you or not know any other matter or thing touch- 
ing the matters in question that may tend to the benefit or advan- 
tage of said plaintiffs? If so, declare the same fully and at large, 
as if you had been particularly interrogated thereto. 


Interrogatories for E. S. Langmade. 


Ist Int’y. What is your name, age, and occupation, and where do 
you reside? 
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2d Int’y. Do you know the parties plaintiff and defendant in the 
title of these interrogatories named or either or which of them, and 
how long have you known them and which of them ? 

3d Int’y. Please examine the attached deeds and say whether or 
not it comes within your knowledge that said deed was recorded in 
the record of deeds of Washington county, Georgia; and if you 
state that it was so recorded, state how you came to know the fact, 
and when you first knew of it? 

4th Int’y. Do vou or not know the two tracts of land discribed in 
the attached deed? If you say that you do know said land, state 

how long you have known it, and who was in possession of it 
126 ~=and who was exercising acts of ownership over it April, 1853, 
and how long has he been in possession of it. 

Sth Int’y. State whether or not you were acquainted with the 
handwriting of Franklin Tanner in his lifetime. If you state that 
you were so acquainted, state whether or not his signature as a wit- 
ness to said deed is his genuine signature and handwriting. 

6th Int’y. Do you know any other matter or thing touching the 
matters in question that may tend to the benefit or advantage of the 
said plaintiffs? If so, declare the same fully and at large, as if you 
had been particularly interrogated thereto. 

O. H. ROGERS, 

KE. 8S. LANGMADE, 

H. D. D. TWIGGS, 
Attorneys for Plaintiffs. 


The defendant objects to all the foregoing interrogatories as lead- 
ing, illegal, and irrelevant, and especially to the 3d direct interroga- 
tory propounded to the witness, [ra Walden, on the ground that there 
is higher and better evidence of the fact therein sought to be proven. 


Defendant propounds the following cross-interrogatories to the 
witness, E. S. Langmade, Esq.: : 


First Cross-interrogatory. Was not the court-house at Sandersville, 
Washington county, together with all the records in the clerk’s 
office, superior court of said county, burned in Nuvember or Decem- 
ber, 1864? Were not all the records aud registry of deeds for said 

county burned in said fire? Wereany of the records of deeds 
127. ~=which had been recorded — to date saved? If you say 
any were not destroyed, please name them. 

Second Cross-interrogatory for same witness. Was not the court- 
house in and for said county, and were not all records, including 
all records and registry of deeds, in the clerk’s office of the superior 
court for said court, destroyed by fire in 1855 or 1856? Was not the 
record and registry of all deeds previously to said date recorded de- 


stroyed by said fire? 
McKAY & ABBOTT, 
JAMES K. HINES, 

Att’y- for Defendant. 
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In the Circuit Court of the United States for the Eastern Division, 
Southern District of Georgia. | 


Sengey ANN S. Ripp se ef al. vs. B. J. W1nson. 


Examination and deposition- of witnesses produced, sworn, and ex- 
amined by the undersigned commissioners in virtue of the an- 
nexed commission issuing out of the honorable circuit court of a er 
the United States for the southern district of Georgia, taken and 
reduced to writing in Sandersville, Washington county, Georgia, 
on this 26th day of September, 1882. ~~ 


Ist. To the first interrogatory IRA WALDEN answers: My natae is 
Ira Walden. I am 73 years old; a farmer in Washington county, 
Georgia. 

2d. To the 2d interrogatory he answers: I have been ac- 
128 quainted with Seney Ann Riddle, the plaintiff, since 1830. I 
have known B. J. Wilson several years. j 
3d..To the 3d interrogatory he answers: I have examined the 
hereto-attached deed. I witnessed the signature of William C. Rid- 
dle. I signed my name thereto as justice of the peace as a witness. a | 
4th. To the 4th interrogatory he answers: Franklin Tanner signed 
said deed as a witness. His signature is a fac-simil? to his general 
handwriting. Franklin Tanner is dead. 

5th. To the 5th interrogatory he answers: I was justice of the 
peace on the 23d of April, 1853, when this deed was executed. I have 
been a Justice of the peace consecutively from 1841 to 1860. 

6th. To the 6th interrogatory he answers: I have known this 
lands since 1830. 

7th. To the 7th interrogatory he answers: William C. Riddle ex- 
ercised acts of ownership over said lands at the time this deed was 
made, in 1853. 

Sth. To the 8th interrogatory he answers: B. J. Wilson went into 
possession of said land in 1877; somewhere about that time. 

9th. ‘To the 9th interrogatory he answers: I know nothing further 
that will benefit the plaintiff-. 


IRA WALDEN. 


Sworn to and subscribed to before us, at Sandersville, Ga., this 
26th day of September, 1882. 
M. NEWMAN, 


P. R. TALIAFERRO, 
B. T. RAWLINGS, 
Commissioners. 


129 Deposition of E. S. Langmade, Witness on Part of Complainant-. 


Ist. To the first interrogatory E.'S. LANGMADE answers: His name 
is Kk. S. Langmade; age, 65 years; occupation, attorney-at-law ; re- 
sides in Bantersville Washington county, Georgia. 

2d. ‘To the second interrogatory he answers: He knows Mrs. Seney 
Ann Riddle and most of the other plaintiffs; has been acquainted with 
Mrs. Seney Ann Riddle for 40 years. The other plaintiffs in this 


‘ oi 
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suit are the children and grandchildren of William C. Riddle and 
said Seney Ann Riddle; have been acquainted with all the children 
of Mrs. Riddle from infancy. The grandchildren, the last named in 
this suit, he is not personally acquainted with ; have been acquainted 
with B. J. Wilson for the last 25 years. 

od. To the third interrogatory he answers that it does come within 

his knowledge that the attached deed was recorded among the rec- 
ords of deeds in the clerk’s office of the superior court of Washington 
county, Georgia. Witness knows of the record of said deed from the 
fact that the Brantley Mill tract of land originally contained from 
1,200 to 1,400 acres. In 1852 witness purchased of William C. Rid- 
dle about one-half of said tract, Riddle retaining the portion now in 
dispute. In the fall of the year 1853 witness applied to William C. 

Riddle to sell him (witness) the balance of the Brantley Mill 
130 ~—itract; was then informed by said Riddle that he had made a 

trust deed to said land to his wife and children and could 
not sell. Witness, a short time thereafter, examined the record of 
deeds and found this deed on record in the clerk’s office of the supe- 
rior court among the record of deeds; read it over for the purpose 
of ascertaining whether or not a decree could Le had in chancery 
authorizing the trustee to sell said land. 

4th. To the fourth interrogatory he answers that he does know 
the two tracts of land described in said attached deed; have known 
said lands over forty years. William C. Riddle, husband of plain- 
tiff, Seney Ann Riddle, was in possession, exercising acts of owner- 
ship over said land, in 1848, and continued in possession, cultivatin 
and exercising acts of ownership over said land, from that date unti 
about the Ist of January, 1877, when the defendant Wilson went 
into possession, and still holds possession, of said land. The said 
William C. Riddle was in_ possession, cultivating and exercising 
other acts of ownership over said land, in the month of April, 1853. 

Sth. To the fifth interrogatory witness answers that he was well 
acquainted with the handwriting of Franklin Tanner in his lifetime, 
from having seen him write and having frequently seen letters, re- 
ceipts, and notes written by him. Witness further says that he has 

examined the signature of Franklin Tanner signed as a wit- 
131 __ ness to the attached deed, and has no doubt but said signa- 
ture is in the genuine handwriting of Franklin Tanner. 

6th. To the sixth interrogatory he answers that he knows nothing 
more that will benefit the plaintiffs, except the fact that William C. 
Riddle, the trustee, refused to bring this suit for the recovery of 
said land ; wherefore suit was brought by his cestut que trust. 

Ist & 2d Cross-int. To the first cross-interrogatory witness answers, 
and also to tle second he answers, that the court-house of Sanders- 
ville, in Washington county, Georgia, was burned, with all the 
records, including registry of deeds, in November, 1864; also the 
court-house was destroyed by fire in said town and county, with all 
the registry and record of deeds, on the 24th of March, 1855; none 
of the records of deeds in either of these fires were saved. 

KE. 8S. LANGMADE. 
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Sworn to and subscribed before us, at Sandersville, Ga., this 26th 
of September, 1882. 
M. NEWMAN, 


P. R. TALIAFERRO, 
B. T. RAWLINGS, 
Commissioners. 


Trust Deed. 


GrorGiA, Washington County : 


This indenture, made and entered into this twenty-third day of 
April, A. D. eighteen hundred and fifty-three, between Williain 
C. Riddle, of said State and county, of one part, and 
132 his wife, Seany Ann S. Riddle, and her children, of same 
place, of the other part, witnesseth : That the said 
C. Riddle, for and in consideration of five 
rs cash in hand paid by the said Seany 
S. Riddle at and before the sealing and 
of these presence, the receipt whereof 
by a¢knowledged,said Wm. C. Riddle, 
nd in consideration of the natural love and 
n he bears to his said wife, Seany Ann S., and 
Idren of him, the said Wm. C. Riddle, and 
n8., hath bargained, sold, and granted and con- 
by these presence doth grant, bargain, and 
sell and convey, unto himself, the said Wm. C. Riddle, for the use, 
benefit, and advantage in trust for the said Seany Ann 8. and the 
children ofthe said William C. Riddle andSeany AnnS. forand during 
the natural life of the said Seany Ann S., and on her decease to such 
child or children as she may leave in life, all of the following- 
described property, to wit: One tract or parcel of land in said county 
and State, known as Brantly Mill place, containing one thousand 
acres, adjoining lands of Snow Hill on south, Hunt and Langmade’s 
lands on west, Black’s place on north, and myself as trustee on the 
east ; also one tract, known as Brown place, in said county and State, 
containing five hundred acres, and bounded on north by Ball’s Ferry 
road and Louisville and Sandersville road, on east by Sheppard’s 
place, on south by Williamson swamp, on west by (torn) place; to 
have and to hold the above-described (torn) ty to him, the said Wm. 
C. Riddle, in trust (torn) said Seany Ann S. and her children, as 
above specified, (torn) forever, free from the debts, liabilities, 
133 ~=and contracts of him, the said Wm. C. Riddle, and all other 
persons whatsoever, together with all and singular the rights, 
members, and appurtanances thereof whatsoever to the said tracts of 
land being, belonging, on in anywise appertaining, and the remain- 
ders, reversions, rents, issues, and rights thereof and every part 
thereof. 
In witness whereof the said Wm. C. Riddle has hereto set his 
hand and affixed his seal the day and vear above written. 


WM. C. RIDDLE. [1.8] 
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Signed, sealed, and delivered in presence of— 
IRA WALDEN, J. P. 
FRANKLIN TANNER. 


Endorsements on deed: Filed in office under order Oct. 4th, 1881. 
A. M. Mayo, clerk. Georgia, Washington county. Recorded in the 
clerk’s office of the superior court of said county, Book F of deeds, 
folio 213, Oct. 5th, 1881. A.M. Mayo, clerk. Georgia. Registered 
in the clerk’s office of Washington county in Book Z, page 404, 
this 26th May, 1853. L. A. Jernigan, cl’k. 


134 Endorsements on depositions: In the 5th circuit court of 

the United States for the southern district of Georgia. Novem- 
ber term, 1882. Seny Ann S. Riddle e¢ al. vs. B. J. Wilson. Eject- 
ment, &c. Interrogations for Ira Walden & E.S. Langmade. Filed 
Sept. 7,1882. W.M. Heyward, dep. cl’k. O. H. Rogers, E. S. Lang- 
made, H. D. D. Twiggs, att’ys for pl’ffs. Due & legal service of the 
within sets of interrogatories acknowledged. Copies filing and 
notice of filing waived, and let commission issue instanter. Defend- 
ant nominates B. T. Rawlings as his commissioner. 2nd Sept., 1882. 
McKay & Abbot, James K. Hines, att’ys for d’f’t. 


Endorsements on envelope: I, M. Newman, one of the commis- 
sioners on the within commission, do hereby certify that I have this 
day deposited in the post office at Sandersville, Ga., the enclosed 
commission and depositions for transmission by mail to Savannah, 
Ga., this 26th day of September, 1882. M. Newman, commissioner. 
Post office, Savannah, Ga. Received this package by due course of 
mail this 27 day of Sept., 1882. L. McLaws, P. M., per J. M. New- 
man,comm’r, (Seal.) B.T. Rawlings,comm’r. (Seal.) P. R. Talia- 
ferro, comm’r. (Seal.) Received by mail and filed this 27 day of 
Sept., 1882. W. M. Heyward, dep. clerk. Opened — counsel 17 
Nov., 188-. Geo. A. Mercer, of counsel for pl’fis. 


135 Commission to Examine Witnesses. 


UNITED STATES OF AMERICA, 
_ Southern District of Georgia, Eastern Division : 


In the Cireuit Court of the United States for the Southern District 
of Georgia. | 


Deposition of Mrs. Seney Ann S. Riddle, witness on part of com- 
plainant-. 


To M. Newman, P. R. Taliaferro, B. T. Rawlings, & W. H. Parsons, 

Esquires, Greeting : 

Know ye that, in confidence of your prudence and fidelity, you are 
hereby appointed and by these presents are vested (any two or more 
of you) with full power and authority diligently to examine all 
witnesses whatsoever upon certain interrogatories to be exhibited to 
you in a certain cause pending and to be tried in the said court, 
wherein Seney Ann S. Riddle e¢ al. are plaintiffs and B. J. Wilson is 
defendant, as well on the part of the said defendant as on the part 
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of the said plaintiffs or either of them ; and it is required of you (or 
any two or more of you) that on certain days and at certain places, 
by you to be appointed for that purpose, you do cause the said Mrs. 
Seney Ann 8. Riddle, witness on the part of the plaintiffs, to come 
before you and then and there examine her upon the said inter- 
rogatories on the corporal oath, first taken before you (or any two or 
more of you), on the Holy Evangelists, and that you do take such 
her examination and reduce it Into writing; and when you shall 
have so taken it you are to send the same to the clerk of the circuit 
court of the United States for the southern district of Georgia, at Savan- 
nah, Georgia, closed up and vader Pour seals (or the seals of any dwo of 

vou ,disuinetly and plainly set, together with the said Intermge 
ISB teples and this waits and, harther, that yeu and each of Yor, 

Defare YOR act In ap be present at the SWEATING QF OKAMMIRAING 
AMY WELESs OF Withesses, do severally take the oath ANrst spected mn 
the schedule hereunto annexed sand hall power is given yer or either 
of yor, jointly or severally, to administer such oath to the rest or 
any other of yor upon the Holy Evangelists; and it is farther re- 
quired of vou that all and every of the clerk or clerks employed in 
taking, writing, transeribing, or engrossing the deposition or depo- 
sitious of witnesses to be examined by virtue of these presents shall, 
before he or they be permitted to act as clerk or clerks as aforesaid 
or be present at such an examination, severally take the cath last 
specified in the said schedule annexed ; and full power and author- 
ity is also given you or any of you, jointly or separately, to adminis- 
ter such oath to such clerk or clerks upon the Holy Evangelists. 

Witness the Honorable Morrison R. Waite, Ch’f Justice Supreme 
Court of the United States, at the city of Savannah, this third day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-three, and the one hundred and seventh year of American 
Independence. 
[Seal of U.S. Circuit Court, Georgia. ] 
WM. M. HEYWARD, 
Deputy Clerk. 

SCHEDULE. 


The Commissioners’ Oath. 


137 You shall, according to the best of your skill and knowl- 

edge, truly, faithfully, and without partiality to any or either 
of the parties in this cause, take the examinations and depositions 
of all and every witness and witnesses produced and examined by 
virtue of the above commission upon the interrogatories now pro- 
duced and left with you; and you shall not publish, disclose, or 
make known to any person or persons whatsoever, except to the 
clerk or clerks by you employed and sworn to secresy in the execu- 
tion of this commission, the contents of all or any of the depositions 
of the witnesses or any of them to be taken by you and the other 
commissioners in the said commission named or any of them by 
virtue of the said commission until publication shall pass by rule 
or order of said court, so help you God. 

3 W. H. PARSONS. 


M. NEWMAN. 
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Subscribed and sworn to before me this 27th day of March, A. D. 
1883. 
[Seal Clerk Superior Court, Washington County, Georgia. ] 
A. M. MAYO, 
Clerk S.C, W. C. 
The Clerk’s Oath. 


You shall, traly, faithfully, and without partiality to any or 
either of the parties in this cause, take and write down, transcribe 
and engross, the depositions of all and every witness and witnesses 
produced before and examined by the commissioners or any of them 

named Ia the Commission hereunto annexed, so far forth as 
ISS wou are direeted and emplored by the said commissioners or 

any af them to take, write down, or engress the said deposi 
tions or any of them: and yeu shall not publish, diselose, or make 
Known ta any person or persons whatsoever the contents of all or 
any of the depositions of the witnesses or any of them to be taken, 
written down, transeribed, or engrossed by you or whereto you shall 
have recourse or be in anywise privy until publication shall pass 
by rule or order of the said court, so help you God. 


Ejectment. 


In the 5th Circuit Court of the United States for the Southern Dis- 
trict of Georgia. 


SENEY ANN S. RIDDLE e¢ al. vs. B. J. Witson. 


Interrogatories to be exhibited and propounded to Mrs. Seney Ann 
S. Riddle, one of the plaintiffs and a material witness on the 
part of the plaintiffs in the above-stated case, and who resides in 
the county of Washington and State of Georgia. 


Int’y Ist. What is your name, age, and where do you reside? 

Int’y 2d. Do you know the parties, plaintiffS and defendant, in 
the title of these interrogatories named? . 

Int’y 3d. Did you or not know of the sale of Wm. C. Riddle’s 
land, by the sheriff of said county, under a mortgage fi. fa. in favor of 
B. J. Wilson? If you answer that you did know of such sale, please 
state whether or not you interposed a claim to any portion of said 

land and how much. Did that claim include the 1,500 
139 acres now in dispute? If you state that it did not, please 

state fully and particularly why you did not claim the land 
now in dispute at the time you put in your claim to the 3,000 
acres. 

Int’y 4th. If you state, in answer to the 3d int’y, that the trust 
deed to the 1,500 acres of land in dispute was lost at the time you 
interposed your claim to the 3,000 acres, state whether or not you 
made any search or inquiry for said deed, and whether or not you 
found it. Where was the deed found before or since the sale of 
the land under the mortgage fi. fa. ? 

Int’y 5th. Was there any notice given at the time W. C. Riddle’s 
land was sold, under B. J. Wilson’s mortgage fi. fa. of your claim to 
said land under a trust deed ? 


NE ER aye eRe NER yt 
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Int’y 6th. Do you or not know any other matter or thing touch- 
ing the matters in question that will tend to the benefit or advan- 
tage of the plaintiffs? Ifso, declare the same fully and at large as if 


particularly interrogated thereto. 
GEO. A. MERCER, 


H. D. D. TWIGGS, 
E. S. LANGMADE, 
O. H. ROGERS, 

PVC ffs’ Alty’s. 


Endorsements on interrogatories: In the 5th circuit court of the 
United States, southern district of Georgia. April term, 18853. 
Seney Ann 8. Riddle e¢ al. vs. B. J. Wilson. Ejectment. Interroga- 
tories for Mrs. Seney Ann 8. Riddle. Mercer, Twiggs, Langmade, 

Rogers, pl’ffs’ att’ys. Due & legal service of these interroga- 
140 __—i tories acknowledged. Copy. Filing time and notice of filing 

waived. Let commission issue. D’f’t nominates Rawlings 
& W.H. Parsons as his commissioners 26th Feb. 1883. J. K. Hines, 
att’y for d’f’t. The plaintiffs nominate M. Newman & P. R. Talia- 
ferro as their commissioners Feb. 28th, 1883. Geo. A. Mercer, H. 
D. D. Twiggs, E. 8S. Langmade, O. H. Rogers, att’ys for p’t’ffs. Filed 
March 3d, 1883. W.M. Heyward, dep. clerk. 


Answers to Interrogatorves. 


In the Circuit Court of the United States for the Southern District of 
Georgia. 


SENEY. ANN S. RIDDLE et al. vs. B. J. WILson. 
Ejectment. 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commiissioners in virtue of the an- 
nexed commission, issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken 
and reduced to writing at the residence of Wm.C. Riddle, in Wash- 
ington county, on this 27th day of March, 1883. 


Mrs. SENEY ANN RIpDDzkE, aged 63 years, being duly sworn, an- 
swers and deposes as follows, to wit: 


1. To the first direct interrogatory the witness, answering, saith: 

Seney Ann Riddle; aged 63 years ; in Washington county, Georgia. 

2. Tothe second direct interrogatory the witness, answering, saith : 

I know the parties, plaintiffs | defendant, in the title of these in- 
terrogatories named. 3 

3. To the third direct interrogatory the witness, answering, 

141 ~~ saith: I know of the sale of Wm. C. Riddle’s land by the 

sheriff of said county, but don’t know by what process it was 

sold. I did interpose a claim for 3,000 acres of said land sold. That 

claim of 3,000 acres did not include the 1,500 acres now in dispute. 

I did not know that Mr. Wilson’s mortgage included that 1,500 

acres, too; in fact I did not know that Mr. Riddle had given any 
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mortgage to Mr. Wilson. I always knew that there was a trust deed 
for me and my children to these 1,500 acres of land ever since it 
was made. When these legal troubles came upon us I and my chil- 
dren began to look up all the old papers to find the trust deeds, as 
no official records could be found, having been destroyed by the fire 
in the Sandersville court-house. 

4. To the fourth direct interrogatory the witness, answering, saith: 
As I have said in my answer to the 3d direct interrogatory, we did 
search and inquire for that trust deed, and I found it after a long 
time, having already given it up as lost with other papers destroyed 
by the army when they came through here. That deed was found 
since the sale of the land. 

5. To the fifth direct interrogatory the witness, answering, saith : 
I do not know of any notice given at the time of the sale of my 
claim to these 1,500 acres, but I heard of a notice having been given 
of my claim to the 3,000 acres, which I recovered. 

6. To the sixth direct interrogatory the witness, answering, 
142 saith: I know of nothing else touching the matter in ques- 
tion for the benefit or advantage of the plaintiffs. 
SEANY ANN S. RIDDLE. 


Sworn to and subscribed before us this 27th of March, 1883. 
W. H. PARSONS, Comm’r. 
M. NEWMAN, Comm’r. 


Endorsements: In the circuit court of the United States for the 
southern district of Georgia. Seny Ann S. Riddle e al. versus B. 
J. Wilson. Commission to examine witnesses on part of plaintiffs 
for the examination of Seny Ann 8S. Riddle. 

Endorsements on envelope: I, M. Newman, one of the commis- 
sioners on the within commission, do hereby certify that 1 have 
this day deposited in the post office at Sandersville, Ga., the enclosed 
commission and depositions for transmission by mail to Savannah, 
Ga., this 9th day of April, 1883. M. Newman, commissioner. W. 
H. Parsons, comm’r, on seal. M. Newman, comm’r, on seal. Post 
office, Sandersville, Ga. Received this package from M. Newman, 
to be transmitted by mail to Savannah, Ga., this 9th day of April, 
1883. J. B. Roberts, postmaster. Post office, Savannah, Ga. Re- 
ceived this package by due course of mail this 10th day of April, 
1883. L. McLaws, P. M. Received by mail and filed this 10th day 
of April, 1888. H. H. King. 3 


Upon ay apenas of counsel for plaintiffs, ordered that the within 


deposition be opened in open court this Nov. 28th, 1883. 
JAMES W. LOCKE, Judge. 
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1438 Commission to Examine Wetnesses. 


UnITED STATES OF AMERICA, 
Southern District of Georgia, Eastern Division : 


In the Circuit Court of the United States for the Southern District 
of Georgia. 


Deposition of Green Riddle, witness on part of complainant. 


To M. Newman, P. R. Taliaferro, B. T. Rawlings, & W. H. Parsons, 

Esquires, Greeting: 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine all 
witnesses whatsoever upon certain interrogatories to be exhibited to 
you in a certain cause, pending and to be tried in the said court, 
wherein Seny Ann S. Riddle eé al. are plaintiffs and B. J. Wilson 
is defendant, as well on part of the said defendant as on the part of 
the said plaintiffs or either of them ; and it is required of you (or 
any two or more of you) that on certain days and at certain places, 
by you to be appointed for that purpose, you do cause the said 
Green Riddle, witness on the part of the plaintiffs, to come before 
you,and then and there examine him upon the said interrogatories 
on his corporal oath first taken before you or any two or more of 
you on the Holy Evangelists, and that you do take such his exami- 
nation and reduce it into writing, and when you shall have so taken 

it you are to send the same to the clerk of the circuit court of 
144 the United States for the southern district of Georgia, at 

Savannah, Georgia, closed up and under your seals (or the 
seals of any two of you) distinctly and plainly set, together with the 
said interrogatories and this wnt; and, further, that you and each 
of you, before you act in or be present at the swearing or examining 
any witness or witnesses, du severally take the oath first specified 
in the schedule hereunto annexed, and full power is given you or 
either of you, jointly or severally, to administer such oath to the 
rest or any other of you upon the Holy Evangelists; and it is 
further required of you that all and every of the clerk or clerks 
employed in taking, writing, transcribing, or engrossing the depo- 
sition or depositions of witness- to be examined by virtue of these 
presents shall, before he or they be permitted to act as clerk or 
clerks as aforesaid or be present at such an examination, severally 
take the oath last specified in the said schedule annexed; and full 
power and authority is also given you or any of you, jointly or 
separately, to administer such oath to such clerk or clerks upon the 
Holy Evangelists. 

Witness the Honorable Morrison R. Waite, Ch’f Justice of the 
Supreme Court of the United States, at the city of Savannah, this 
third day of March, in the year of our Lord one thousand eight 
hundred and eighty-three, and the one hundred and seventh year of 
American Independence. 


[Seal of U. 8S. District Court, Georgia. ] 
WM. M. HEYWARD, 


Deputy Clerk. 
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145 SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the 
parties in this cause, take the examinations and depositions of all 
and every witness and witnesses produced and examined by virtue 
of the above commission upon the interrogatories now produced 
and left with you; and you shall not publish, disclose, or make 
known to any person or persons whatsoever, except to the clerk or 
clerks by you employed and sworn to secresy in the execution of 
this commission, the contents of all or any of the depositions of the 
witnesses or any of them to be taken by you and the other com- 
missioners in the said commission named or any of them by virtue 
of the said commission until publication shall pass by rule or order 


of said court, so help you God. 
W. H. PARSONS. 
M. NEWMAN. 
Subscribed and sworn to before me this 27th day of March, A. D. 
1883. — 
[Seal Clerk Superior Court, Washington County, Georgia. ]. 


A. M. MAYO, 
Clerk S. C., W. C. 


Ejectment. 


In the 5th Cireuit Court of the United States for the Southern 
District of Georgia. 


Sreny ANN S. RIDDLE ef al. vs. B. J. Wuitson. 


Interrogatories to be exhibited and papas to Green Riddle, 
a material witness on the part of the plaintiffs, and who resides 
in the county of Washington and said State of Georgia. 


Ist Int’y. What is your name, age, and occupation, and 

146 ~where do you reside? 
2nd Int’y. Do you know the parties, plaintiffs and defendant, 
in the title of these interrogatories named or either and which of 

them ? 

3d Int’y. Do you or not know the two tracts of land now in liti- 
gation between Mrs. Seny Ann S. Riddle and B. J. Wilson; and, 
if so, what names, if any, they are known by and where they lie? 
4th Int’y. State whether or not you ever heard the defendant, B. 
J. Wilson, in conversation with any one in relation to the lands in 
uestion ; state exactly what said Wilson said ; state whether or not 
+ ea was anything said about the lands now sued for being encum- 
bered by trust deeds to Mrs. Seny Ann S. Riddle and her children ; 
and, if you say there was anything said, state fully and particularly 
what was said. 
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oth Int’'y. Do you or not know any other matter or thing touching 
the matter in question that will tend to the benefit or advantage of 
the plaintiffs? If so, declare the same fully and at large, as if par- 
ticularly interrogated thereto. 
O. H. ROGERS, 


E. S. LANGMADE, 
H. D. D. TWIGGS, 
GEO. A. MERCER, 

PU ffs’ Attys. 


Defendant objects to the 4th direct interrogatory on the ground 
that it is not sufficiently explicit to put him upon notice of the nature 
of the testimony sought, and propounds the following cross-inter- 
rogatories : 


147 1st X Int’y. Don’t you live on the lands of the plaintiffs ? 
2nd X Int’y. How long have you lived there ? 
od X Int’y. Are you white or colored ? 


4th X Int’y. If, in answer to the 4th int’y, you say you ever heard 
the defendant, B. J. Wilson, in conversation with any one in relation 
to the land in dispute, state with whom he had the conversation. 


5th X Int’y. When did defendant say that he had first heard of 
the trust deeds? 


6th X Int’y. Did you ever hear defendant, B. J. Wilson, say that 
he had ever eve of any trust deeds to this land in dispute ? If 


so, state exactly what he said. 
LANIER & ANDERSON, 
L. B. BLECKLEY, 


J. K. HINES, 
Att’ys for D’f't. 


Endorsements: In the 5th circuit court of the U.S. court for the 
southern district of Georgia. Seny Ann S. Riddle eé al. vs. B. J. 
Wilson. Ejectment. Interrogatories for Green Riddle. Filed 
March 3d, 1883. W.M. Heyward, dep. clerk. Due and legal service 
of these interrogatories acknowledged. Copy. Filing time and 

notice of filing waived, and let commission issue 26 Feb., 
148 1883. J. K. Hines, of counsel for d’f’t. D’f’t nominates B. 

T. Rawlings .& W. H. Parsons as his commissioners. J. K. 
Hines, att’y for d’f’t. Pl’ffs nominate M. Newman — P. R. Talia- 
ferro as theircommissioners. Feb. 28, 1883. Geo. A. Mercer, H. D. 
D. Twiggs, E. S. Langmade, O. H. Rogers, att’ys for pl’ffs. 


— 
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Deposition of Green Riddle. 


In the Circuit Court of the United States for the Southern District 
of Georgia. 


Senrty ANN 8S. —— é al. vs. B. J. WILLIAMS. 


Ejectment. 


Examinations and depositions of witnessses produced, sworn, and 
examined by the undersigned commissioners, in virtue of the an- 
nexed commission issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken 
and reduced to writing at William C. Riddle’s residence, in Wash- 
ington Co., on this 27th day of March, 1883. 


GREEN RIDDLE, aged 52 years, being duly sworn, answers and de- 
poses as follows, to wit: : 


To the first direct interrogatory the witness, answering, saith : 
My name is Green Riddle; age, 52 years; by occupation a farmer; 
in Washington county, Georgia. | 

2. To the second direct interrogatory the witness, answering, saith : 
I _— the parties plaintiff and defendant in these interrogatories 
named. 

3. To the third direct interrogatory the witness, answering, 
149 saith: I know the 2 tracts of land in litigation between Mrs. 
Riddle and Col. Wilson, known as the Brown tract and 


Brantley Mill tract; they lie near Sun Hill, on the Central rail- 


road. 

4. To the fourth direct interrogatory the witness, answering, saith: 
At one time when I was in Sandersville Mr. Happ (old man Happ), 
Mr. Kenith Newsome, and Mr. Wilson (old Mr. Wilson) were talk- 
ing together on the street not far from Mr. Lee Warthen’s office 
about the Riddle lands, when I heard Mr. Wilson tell these gentle- 
men that he heard of some trust deed, but he thought they were 
lost or destroyed and never come up again. 

5. To the fifth direct interrogatory the witness, answering, saith : 
I know nothing else touching the matters in question that will ben- 
efit the plaintiffs. 

X 1. To the first cross-interrogatory the witness, answering, saith: 
I live on the land of plaintiff. 

X 2. To the second cross-interrogatory the witness, answering, 
saith: I have been living there 6 years. 

X 3. To the third cross-interrogatory the witness, answering, saith : 
I am a colored man. 

X 4. To the fourth cross-interrogatory the witness, answering, 
saith: I have already answered this in my fourth answer to the direct 
interrogatory. 

X 5. To the fifth cross-interrogatory the witness, answering, saith : 
I me not hear the defendant say when he first heard of the trust 
deed. 
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X 6. To the sixth cross-interrogatory the witness, answering, saith : 
All [ ever heard him say in reference to the land in dispute 
150 was given in my answer to the fourth direct interrogatory. 


his 
GREEN x RIDDLE. 


mark. 


Sworn to and subscribed before us this 27th March, 1883. 
W. H. PARSONS, Coman’r. 
M. NEWMAN, Comm’r. 


Endorsements: In the circuit court of the United States for the 
southern district of Georgia. Seny Ann S. Riddle e¢ al. versus B. J. 
Wilson. Commission to examine witnesses on the part of the plain- 
tiff — for the examination of Green Riddle, Washington Co., Ga. 
Mercer, Twiggs, et al., att’ys. 


Endorsement on envelope: I, M. Newman, one of the commis- 
sioners in the within commission, do hereby certify that I have this 
day deposited in the post office at Sandersville the enclosed com- 
mission and depositions for transmission by mail to Savannah, Ga., 
this 9th day of April, 18838. M. Newman, commissioner. 
Parsons, comm’r. M. Newman, comm’r. Post office, Sandersville, 
Ga. Received this package from M. Newman, com’r, to be trans- 
mitted by mail to Savannah, Ga., this 9th day of April, 1883. J. 
B. Roberts, postmaster. Post office, Savannah, Ga. Received this 
package by due course of mail this 10th day of April, 1888. L. Mc- 
Laws, P. M. Received by mail and filed this 10th day of April, 
1883. H. H. King, clerk. | 


Upon application of counsel for plaintiffs, ordered that the within 


depositions be opened in open court this Nov. 28th, 1883. 
JAMES W. LOCKE, Judge. 


151 Commission to Examine Whrinesses. | 


UNITED STATES OF AMERICA, 
Southern District of Georgia, Eastern Division : 


In the Circuit Court of the United States for the Southern District 
of Georgia. 


Deposition of Aiden Vining, witness on part of complainant. 


To M. Newman, P. R. Taliaferro, B. T. Rawlings, & W. H. Parsons, 

Esquires, Greeting : 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said court, 
wherein Seny Ann S. Riddle eé al. are plaintiffs and B. J. Wilson is 
defendant, as well on the part of the said defendant as on the part 
of the said plaintiffs or either of them; and it is required of you 
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, (or any two or more of you) that on certain days and at certain 
places by you to be appointed for that purpose you do cause the said 
Aiden Vining, witness on the part of the pl’t’ffs, to come before you 
and then and there examine him upon the said interrogatories on 
his corporal oath first taken before you (or any two or more of you) on 
the Holy Evangelists; and that you do take such his examination 
and reduce it into writing; and when you shall have so taken it you 
aretosend thesameto theclerk of the circuit court of the United 
152. States for the Southern District of Georgia, at Savannah, 
Georgia, closed up and under your seals (or the seals of any 
two of you), distinctly and plainly set, together with the said inter- 
| rogatories and this writ ; and, further, that you and each of you, be- 
fore you act in or be present at the swearing or examining of any 
witness or witnesses, do severally take the oath first specified in 
the schedule hereunto annexed, and full power is given you or either 
of you, jointly or severally, to administer such oath to the rest or 
any other of you upon the Holy Evangelists; and it is further re- 
quired of you that all and every of the clerk or clerks employed in 
taking, writing, transcribing, or engrossing the deposition or deposi- 
-} >. tions of witness to be examined by virtue of these presents shall, 
before he or they be permitted to act as clerk or clerks as aforesaid 
or be present at such an examination, severally take the oath last 
specified in the said schedule annexed, and full power and authority 
is also given you or any of you, jointly or separately, to administer 
such oath to such clerk or clerks upon the Holy Evangelists. 
Witness the Honorable Morrison R. Waite, Chief Justice Supreme 
Court of the United States, at the city of Savannah, this 3rd day of 
March, in the year of our Lord one thousand eight hundred and 
eighty-three and the one hundred and seventh year of American In- 
dependence. 
[Seal of U. S. Circuit Court, Georgia. ] 


*"s 


W. M. HEYWARD, 
Deputy Clerk. 


153 SCHEDULE. 


The Commissioner’s Oath. 


You shall, according to the best of your skill and knowledge, truly, 
faithfully, and without partiality to any or either of the parties in 
this cause, take the examinations and depositions of all and every 
witness and witnesses produced and examined by virtue of the above 
commission upon the interrogatories now produced and left with 
you; and you shall not publish, disclose, or make known to any 
person or persons whatsoever, except to the clerk or clerks by you 
employed and sworn to secrecy in the execution of tnis commission, 
the contents of all or any of the depositions of the witnesses or any 
of them to be taken by you and the other commissioners in the said 
commission named or any of them by virtue of the said commis- 
sion until publication shall pass by rule or order of said court, so 


help you God. 
W. H. PARSONS. 
M. NEWMAN. 


j 
, 
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Subscribed and sworn to before me this 27th day of March, A. D. 
1883. 
[Seal Clerk Superior Court, Washington County, Georgia, ] 
A. M. MAYO, 
Clerk & CW. C. 
Ejectment. 


In the Sth Circuit Court of the United States for the Southern Dis- 
trict of Georgia. 


Seny Ann S. Rippie ef al. vs. B. J. Witson. 


Interrogatories to be exhibited to Aiden Vining, a material witness 
on the part of the emeeraae in above-stated case, and who resides in 
the county of Washington and State of Georgia. 


Int’y 1st. What is your name, age,and occupation and where do 
you reside? 

Int’y 2d. Do you know the parties plaintiff and defendant in the 

title of these interrogatories named ? 
154 Int’y 3d. Are you acquainted with the lands formerly 
owned by Wm. C. Riddle, known as the “ Brantley Mill” and 
“ Brown ” places, now in the possession of B. J. Wilson ? 

Int’y 4th. Did you or not ever have a conversation with B. J. 
Wilson about Wm, C. Riddle having made him a mortgage on said 
land? If you say that you did have such conversation state when 
and where it took place and what was said by said B. J. Wilson. 
Did he or not in that conversation make any statement going to 
show that he had notice of any trust deeds held by Mrs. Seny Ann 
S. Riddle to said land at the time said mortgage was made to him 
by said Wm. C. Riddle? If you answer that he did make such a 
statement state fully and particularly all that he said going to show 
that he had notice of said trust deeds before or at the time said mort- 
gage was given? 

Int’y 5th. Do you or not know any other matter or thing touch- 
ing the matters in question that will tend to the benefit or advan- 
tage of the plaintiffs? Ifso, declare the same fully and at large, as 


if particularly interrogated thereto. 
GEO. A. MERCER, 


H. D. D. TWIGGS, 
E. 8S. LANGMADE, 
O. H. ROGERS, 

PUG fs? Attys. 


Defendant objects to the 4th direct interrogatory on the ground 
that the same is leading, and propounds the following cross-inter- 
rogatories: 

155 1 X Int’y. At what place and at what time and in whose 
yresence did said conversation take place ? 

2X Inty. What mortgage did the defendant, B. J. Wilson, refer 


to ? 


a 


? = 


ok 


RENJAMIN J. WILSON VS. WILLIAM C. RIDDELRB, &@., ET AL. §1 


3X Int’y, Was it the first, socond, or third mortgage that he re- 
ferred to? 


4X Int’y. Please give the exact language used by defendant 
in this alleged conversation. 
JAMES K. HINES, 
Att'y for D’f't. 


Endorsoments: In the 5th circuit court of the United States for 
the southern dist. of Ga. April term, 1883. Seny Ann S. Riddle 
et al. vs. B. J. Wilson. Ejectment. Interrogatories for Aiden Vin- 
ing. Filed March 3, 1883. W. M. Heyward, dep. clerk. Mercer, 
Twiggs, Langmade, Rogers, pl’t’ffs’ att’'ys. Due and legal service of 
these interrogatories acknowledged. Copy, filing, notice of filing 
waived. Let the commission issue. Defendant nominates B. T. 
Rawlings & W. H. Parsons as his commissioners. 26th Feb., 1883. 
J. K. Hines, att’y for d’f’t. Plaintiffs nominate M. Newman & P. R. 
Taliaferro as their commissioners. Feb. 28th, 1883. Geo. A. Mer- 


— H. D. D. Twiggs, E. S. Langmade, O. H. Rogers, att’ys for 
pl ffs. 


156 ~—s In the Circuit Court of the United States for the Southern 
District of Georgia. 


Sreny ANN S. Rippxk ef al. vs. B. J. Witseon. 


Examinations and depositions of witnesses produced, sworn, and 
examined by the undersigned commissioners in virtue of the an- 
nexed commission, issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken and 
reduced to writing at the residence of William C. Riddle, in the 
county of Washington, on this 27th day of Maroh, 1883. 


AIDEN VINING, aged 62 years, being duly sworn, answers and de- 
poses as follows, to wit: 


1. To the first direct interrogatory the witness, answering, saith : 
Aiden M. Vining; 62 years old; a farmer in Washington county, 
Georgia. 

2. To the second direct interrogatory the witness, answering, 
saith : I know the parties, plaintiffs and defendant, in the title of 
these interrogatories oniol 

3. To the third direct interrogatory the witness, answering, saith : 
I am acquainted with the lands formerly owned by William C. 
Riddle known as the Brantley Mill and Brown places, now in pos- 
session of B. J. Wilson. 

4. To the fourth direct interrogatory the witness, answering, saith : 
I had a conversation with B. J. Wilson about Wm. C. Riddle hav- 
ing made him a mortgage on said land. That conversation took 
ylace in Sandersville. Mr. Wilson said to me that Mr. William C, 
Riddle had told him that there was a trust deed, but that he (Wilson) 
thought that there was no trouble about it. [can’t say positively 
whether that conversation was held between us in Col Warthen’s 
L1==S6 
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office or in the court-house yard. I understood Mr. Wilson 
157 ~—s to say that Mr. Riddle had told him of the existence of that 
trust deed at the time Mr. Riddle made the mortgage. To 
the best of my rec ‘ollection, this conversation between us was at the 
fall court in 1877 or 1878. 
». To the fifth direct interrogatory the witness, answering, saith : 
I ab nothing else that would be of any advantage to the plaintiff. 

X 1. To the first cross-interrogatory the witness, answering, saith: 
Either in the court-house yard or Col. Warthen’s office, at the fall 
court of 1877 or 1878, no one else being present, as I remember, but 

ol. Wilson and myself. 

X 2. To the second cross-interrogatory the witness, answering, 
saith: I don’t know what mortgage Mr. Wilson referred to. 

X 3. To the third cross-interrogatory the witness, answering, saith : 
I don’t know. 

X 4. To the fourth cross-interrogatory the witness, answering, 
saith: I was subpoenaed as a witness by Mr. Wilson in a case in 
Washington superior court, in 1877 or 1878, he had against Mr. Rid- 
dle, and I wanted to get off home, when I told Mr. Wilson that I 
could do him no good as a witness, when Mr. Wilson said to me that 
Mr. Riddle had told him when he made the mortgage to him that 
there was a trust deed to the land, but that he didn’t think there 


would be any trouble. 
ADIN M. VINING. 


GroraiA, Washington County : 


Sworn to and subscribed before us this March 27, 1888. 
W. H. PAR “—~ Com’r. 
M. NEWMAN, Comm’. 


158 Endorsements: In the circuit court of the United States 

for the southern district of Georgia. Seny Ann S. Riddle e¢ 
al. versus B. J. Wilson. Commission to examine witnesses on the 
part of the plaintiffs for the examination of Aiden Vining. Mercer, 
Twiggs et al., pl’fis’ att’ys. 

Endorsements on envelope: I, M. Newman, one of the commis- 
sioners on the within commission, do hereby certify that I have 
this day deposited in the post office at Sandersville the enclosed 
commission and depositions for transmission by mail to Savannah, 
Ga. This 9th day of April, 1883. M. Newman, commissioner. W. 
H. Parsons, comm’r. (Seal.) M. Newman, comm’r. (Seal.) Post 
office, Sandersville, Ga. Received this package from M. Newman, 
commissioner, to be transmitted by mail to Savannah, Ga., this 9th 
day of April, 1883. J. B. Roberts, postmaster. Post office, Savan- 
nah, Ga. Received this package by due cours- of mail this 10th day 
of April, 1883. L. McLaws, P.M. Received by mail and filed this 
10th day of April, 1883. H. H. King, clerk. 
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Commission to Examine Witness. 


UnitTepD States OF AMERICA, 
Southern District of Georgia, Eastern Division : 


159 In the Circuit Court of the United States for the Southern 
District of Georgia. 


Deposition of John T. Youngblood, witness on part of complainants. 


To M. Newman, P. R. Taliaferro, B. T. Rawlings, & W. H. Parsons, 

Esquires, Greeting : 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you 1n a certain cause pending and to be tried in the said court, 
wherein Seny Ann 8. Riddle e¢ al. are plaintiffs and B. J. Wilson is 
defendant, as well on the part of the said defendant as on the part 
of the said plaintiffs or either of them; and it is required of you 
(or any two or more of you) that on certain days and at certain 
places, by you to be appointed for that purpose, you do cause the 
said John T. Youngblood, witness on the part of the plaintiffs, to 
come before you and then and there examine him upon the said 
interrogatories on his corporal oath first taken before you (or any 
two or more of you) on the Holy Evangelists, and that you do take 
such his examination and reduce it into writing, and when you 
shall have so taken it you are to send the same to the clerk of the 
circuit court of the United States for the southern district of Georgia, 
at Savannah, Georgia, closed up and under your seals (or the seals 
of any two of you) distinctly and plainly set, together with the said 
interrogatories and this writ; and, further, that you and each of you, 
before you act in or be present at the swearing or examining any wit- 

ness or witnesses, do severally take the oath first specified in the 
160 ~=schedule hereunto annexed ; and full power is given you or 

either of you, jointly or severally, to administer such oath 
to the rest or any other of you upon the Holy Evangelists; and it 
is further required of you that all and every of the clerk or clerks 
employed in taking, writing, transcribing, or engrossing the deposi- 
tion or depositions of witness- to be examined by virtue of these 
presents shall, before he or they be permitted to act as clerk or clerks 
as aforesaid or be present at such an examination, severally take the 
oath last specified in the said schedule annexed ; and full power and 
authority is also given you or any of you, jointly or separately, to ad- 
minister such oath to such clerk or clerks upon the Holy Evangelists. 

Witness the Honorable Morrison R. Waite, Ch’f Justice Supreme 
Court of the United States, at the city of Savannah, this third day 
of March, in the year of our Lord one thousand eight hundred and 
eighty-three, and the one hundred and seventh year of American 
Independence. 

[Seal of United States Circuit Court, Georgia. ] 

WM. M. HEYWARD, 
Deputy Clerk. 
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SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the par- 
ties to this cause, take the examinations and depositions of all and 

every witness and witnesses produced and examined by virtue 
161 = of the above commission upon the interrogatories now pro- 

duced and left with you; and you shall not publish, disclose, 
or make known to any person or persons whatsoever, except to the 
clerk or clerks by you employed and sworn to secrecy in the execu- 
tion of this commission, the contents of all or any of the depositions 
of the witnesses or any of them to be taken by you and the other 
commissioners in the said commission named or any of them by 
virtue of the said commission until publication shall pass by rule or 
order of said court, so help you God. 

M. NEWMAN. 


B. T. RAWLINGS. 
Subscribed and sworn to before me this 9th day of April, 1883. 


[Seal Clerk Superior Court, Washington County, Georgia. ] | 
A. M. MAYO, 
Clerk Sup’r Ct, W. C. 


Ejectment. 


In the 5th Circuit Court of the United States for the Southern Dis- 
trict of Georgia. 


Seny ANN S. RIDDLE et al. vs. B. J. WILson. 


Interrogatories to be exhibited and propounded to John T. Young- 
blood, a material witness on the part of the plaintiffs, and who 
resides in the county of Washington and said State of Georgia. 


1st Int’y. What is your name, age, and occupation, and where do 
you reside? po 
2nd Int’y. Do you know tne parties plaintiff and defendant in the 
title of these interrogatories named or either or which of them ? 
dd Int’y. Have you or not at any time had a conversation 
162 with the defendant, B. J. Wilson, in relation to a mortgage 
fi. fa. which he held against Wm. C. Riddle? And, if you say 
that you did, please state whether such conversation took place be- 
fore the sale of Riddle’s lands under said mortgage fi. fa. or not. 
4th Int’y. If you say in answer to the 3d interrogatory that you 
had a conversation with said B. J. Wilson state whether or not you 
told him anything about the existence of certain trust deeds and 
what he said in reply. 
5th Int’y. If you and said Wilson had ‘such conversation as asked 
about in the 3d interrogatory state fully and particularly all that 
was said by you both. State whether or not there was anything 
_ about the fifteen hundred acres now sued for and what was said 
about it. 
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6th Int’y. Do you or not know any other matter or thing touch- 
ing the matters in question that will tend to the benefit or advantage 
of the plaintiffs? Ifso, declare the same fully and at large as if par- 
ticularly interrogated thereto. 
O. H. ROGERS, 


E. 8S. LANGMADE, 
H. D. D. TWIGGS, 
GEO. A. MERCER, 

PU ffs’ Att’ys. 


Defendant objected to foregoing interrogatories as leading and 
propounds the following cross-interrogatories : 


1 X Int’y. Did not the conversation referred to in the foregoing 
interrogatories take place in Atlanta? 
2nd X Int’y. If yea, why did you go to Atlanta? On what 
163 business with defendant did you go there? 
3d X Int’y. Did you not go there to compromise with de- 
fendant for a certain claim of his vs. W. C. Riddle & sureties? Did 
you not tell defendant that there were rumors that there were some 
old deeds to some of the land embraced in def’t’s mortgages? Did 
def’t say that he had heard of these rumors before his mortgage was 
given? 
4th X Int’y. Did you not tell def’t of the rumors to induce him 


to compromise ? 
J. K. HINES, 
Att’y for Def’t. 


Endorsements: In the 5th circuit court of the U.S. for the south- 
ern dist. of Georgia. Seny Ann S. Riddle eé al. vs. B. J. Wilson. 
Ejectment. Interrogatories for John T. Youngblood. Filed March 
3d, 1883. W.M. Heyward, dep. cl’k. Rogers, Langmade, Twiggs, 
Mercer. 


Due and legal service of these interrogatories acknowledged. Copy, 
filing, time, and notice of filing waived. Let the commission issue. 
D’f’t nominated B. T. Rawlings & W. H. Parsons as his commis- 
sioners 26th Feb., 1883. 
J. K. HINES, 


Att’y for D’f't. 


Plaintiffs nominated M. Newman & P. R. Taliaferro as commis- 
sioners Feb’y 28th, 1883. 
GEO. A. MERCER, 


H. D. D. 'TWIGGS, 

KE. S. LANGMADE, 

O. H. ROGERS, 

PU ffs’ Ait’ys. 
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164 In the Circuit Court of the United States for the Southern 
District of Georgia. 


Seny ANN S. Ripp ts ef al. vs. B. J. Witson. 


Examination and deposition of witnesses produced, sworn, and ex- 
amined by the undersigned commissioners in virtue of the an- 
nexed commission issuing out of the honorable the circuit court 
of the United States for the southern district of Georgia, taken and 
reduced to writing in Sandersville, Georgia, on the 9th day of 
April, 1883. 

J.T. Younanroop, aged —, being duly sworn, answers and de- 
poses as follows, to wits | 

1. To the first interrogatory the witness, answering, sus: J.T. 
Youngblood : sixty years olds Rrmer; in Sandersville, 

Y. To the 2d interragatory withess, answering, says: T do, 

5. Te the 3 interregatory witness, answering, says: EP had a con: 
versation with Ab Bod. Wilsen in relation to a mortgage a. fa 
against My, Riddle before the sale of the land under that A fa. 

4, To the 4th Interrogatory witness, answering, says; I did not 
tell him about the existence of certain trust deeds, but in a conver 
sation with him I said there was a rumor out about the existence of 
certain trust deeds in favor of Mrs, Riddle, and he replied that he 
had heard such a rumor, 

5. To the Sth interrogatory witness, answering, says: That he 
artly answered this in the 4th interrogatory, but I do not recollect 
cian said myself or heard him say anything about the fifteen 
hundred acres now sued for. 

6. To the sixth interrogatory witness, answering, says: I do 

not. 

165 X 1. To the first cross-interrogatory witness, answering, 

says: Yes. 

X 2. To the second cross-interrogatory witness, answering, says: 
I went to Atlanta to see Mr. Wilson in reference to a compromise 
which I wanted to make in my own behalf and in behalf of other 
sureties on a forthcoming bond on personal property levied on the 
Brown place and other farms of Mr. Riddle. 

X 3. To the third — interrogatory witness, answering, says: I 
did. I told Mr. Wilson about the rumors, as answered in my an- 
swer to the 4th direct interrogatory. I did not hear Mr. Wilson say 
that he heard of these rumors before the mortgage was given. 

X 4. To the fourth — interrogatory witness, answering, says: [ 
did not speak of these rumors to induce Mr. Wilson to make the 


compromise I came for. 
J. T. YOUNGBLOOD. 


Sworn to and subscribed before us, Sandersville, Ga., April 9th, 


1883. 
M. NEWMAN, Comm’r. 
B. T. RAWLINGS, Comm’r. 
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Endorsements: In the circuit court of the United States for the 
southern district of Georgia. Seny Ann S. Riddle eal. vs. B. J. Wil- 
son. Commission to examine witnesses on the part of the plaintiffs ; 
for the examination of John T. Youngblood, Washington Co., Ga. 
Mercer, Twiggs, et al., pl’ff’s atty’s. 

Endorsement on envelope: I, M. Newman, one of the commis- 

sioners on the within commission, do hereby certify that I 
166 have this day deposited in the post office at Sandersville, Ga., 

the enclosed commission and depositions for transmission 
by mail to Savannah, Ga.,, this 9th day of April, 1883. M. Newman, 
commissioner. M. Newman, comm’r. B. 'T. Rawlings, comm’r. 
Post oftice, Sandersville, Ga. Received this package from M. New- 
man, com’r to be transmitted by mail to Savannah, Ga, this Mth 
day of April, ISS8. J.B. Roberts, postmaster, Post office, Savannah, 
Ga, Received this package by due course of mail this L0th day of 
April, SSS. L, MeLauws DM. J. Reeeived by mail and fled this 
VOth day of April, ISSS. HTL. King, clerk, 


167 Buvther Testimony for Complannranis. 


Depositions of A, D. Jernigan, Ira Waldon, & others, material wit- 
nesses for complainants, 


STATE OF GEORGIA, Washington County: 


By virtue of an order passed by Judge James W. Locke, of the 
United States circuit court, on the Sth day of October, 1883, ap- 
pointing me special commissioner to examine witnesses in the cause 
of W. C. Riddle, trustee of Seeny Ann Riddle, et al. vs. B. J. Wilson, 
now pending in said court, I convened the commissioner’s court on 
the 25th day of October, 1883, for the purpose of taking the testi- 
mony of witnesses in the above-stated case. 

On motion of defendant’s counsel, the court adjourned until the 
2nd day of November, 1883. 

The commissioner’s court convened to-day, November 2nd, 1883, 
when the following-named witnesses were sworn according to law, 
at Sandersville, in said State and county, and testified as follows: 


Avucustus D. JERNIGAN says: 


Q. What is your name, age, and residence ? 
A. A. D. Jernigan is my name; age, 56 years; Gainesville, Fla., 
residence. 
Q. How long have you resided at Gainesville, Fla.? 
A. I have resided there 10 years. 
Q. Where did you reside before you went to Gainesville, Fla.? 
A. At Sandersville, Georgia. 
Q. How long had you lived at Sandersville, Georgia, previous to 
your removal to Gainesville, Fla.? 
168 A. I was borned and raised in this county of Washington 
all my life until I went to Gainesville, Fla. 
Q. What was your occupation during the years 1852, 1853, & 
1854? } : 
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A. I was deputy clerk of the superior court of Washington county, 
Ga., under my father, Louis A. Jernigan. I was sworn in as deputy 
clerk — 1848 & continued in that office until 1860, when I was 
elected clerk. 

Q. Where were the records of the superior court kept during your 
term of office ? 

A. They were kept in the office of the clerk of the superior court 
of Washington county. 

Q. Were the records of deeds destroyed in 1854 ? 

A. I do not recollect. 

Q. Were they destroyed in 1864 ? 

A. They were destroyed by Gen’l Sherman’s army. I saw that. 

Q. What duties did you perform while you were d’p’t. clerk ? 

A. I recorded deeds, judgements, Ke. 

Q. Have you any knowledge of a trust deed from W.C. Riddle to 
his wife and children ? 

A. I have no knowledge or recollection of any particular deed 
being recorded, having recorded so many. 

Q. Are you acquainted with the handwriting of Louis A. Jerni- 
gan from having seen him write? 

A. I am well acquainted with the handwriting of Louis A. Jerni- 
gan from having seen him write, being deputy clerk under him. 

Q. Is Louis A. Jernigan dead or living ? 

A. Louis A. Jernigan died in May, 1861. 

169 (Here a trust deed from W. C. Riddle to himself as trustee 
for Seeny Ann Riddle and her children, attached to the in- 

terrogatories of E.S. Langmade and Ira Walden, was handed to the 

witness for examination and the following questions asked :) 

Q. Do you know whose handwriting the certificate of registry and 

. A . pa > 
signature of certificate bearing date 26th day of May, 1853, is in? 

A. Itis in my father’s, L. A. Jernigan’s, handwriting, who was 
clerk of the superior court of Washington — at that date, 

Q. Was there a book of records for deeds, marked letter *Z,” at 
that time in the office? 

A, There was, 

Defendant's counsel objected to this question on the groand that 
it is leading. 

Q. Was there or not a record book of deeds marked with the last 


letter of the alphabet ? 
A. There was. The next books commenced with “A A” & B B, 


Cross : 
Q. Mr. Jernigan, there were a great many deeds recorded in the 
year 1853? 


A. There was. 
Q. Those deeds were recorded by your father and the registry 


signed by him ? : 
A. Yes; I might have recorded some of them, but does not recol- 


lect any particular deed. 


' 
‘ 
‘ 
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Q. When you recorded a deed did you sign your name or your 
father’s ? 


A. I signed my name as deputy clerk. 
A. D. JERNIGAN. 


Answered, sworn to, and subscribed to before me this Nov. 2d, 


1883. 
W. R. ROBSON, [t.s.] 
Special Commassioner. 
170 IRA WALDEN, sworn, says: 


Q. What is your name, age, and where do you reside? 

A. My name is Ira Walden; I reside in Washington county, 
Georgia; I am 74 years old. 

Q. How lung have you resided in Washington county ? 

A. I moved to the county — 1836; I have resided in the county 
since that date. 

Q. Have you not seen a trust deed from W. C. Riddle to himself, 
as trustee for Seeny Ann Riddle and her children, for the 1,500 acres 
of land now in dispute ? 

A. I have seen said deed. 

Q. When and under what circumstances did you see said deed ? 

A. It was presented to me in April, 1853, at the “Brown Place,” 
while I was holding justice court; it was presented to me by W. C. 
Riddle ; it was presented to me for the purpose of having me sign 
as a witness. 

Q. Did you or not sign said deed as a witness? 

A. I did, sir. 


Defendant’s counsel objects to the last question as leading. 


Q. Did you or not hold anv official position in the year 1853 ? 

A. T was justice of the peace of the 93d district of Washington 
county, | 

Q. Did you or not witness the signature of said deed, and who 
was the other witness ? 

A, TU did sign said deed as a withess; Franklin Tanner was the 
other witness, 


(Hore the plaintiff presented the deed attached to the interraga- 
tories of E. S. Langmade and Ira Walden for identification, & pro- 
pounded the following question :) 


171 —. Is not the deed the same one that you witnessed in 
April, 1853, for W. C. Riddle? 

A. It is the same deed. 

Q. Have you seen this deed since April, 1853 ? 

A. I saw said deed in February, 1880. 

Q. Where did you see —, and under what circumstances — said 
deed was shown to you in February, 1880? 

A. Mr. James M. Minar brought said deed to my house to see if I 
could identify it. I did examine the deed at that time and recog- 
nized it as the identical paper. | 
12—86 
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Q. When you witnessed this deed in 1853 did you see the other 
witness sign as a witness ? 

A. I did. 

The last question objected to by defendant’s counsel as being lead- 
ing. 

Q. Who else were present when Mr. James M. Miner presented 
the deed to you in February, 1880, for identification ? 

A. My wife, Elefair Walden, and my daughter, Leonora Walden. 

Q. Look at the deed before you and say if you know who signed 
said deed and who signed it as witnesses. , 

A. William C. Riddle signed it. I signed it as a justice of the 
peace and Franklin Tanner signed it as a witness. 

Q. What judicial office do — now hold? 

A. Iam a magistrate. 

Q. Have you witnessed any deed for Wm. C. Riddle since the war 
between the States ? 

A. I have not. 


Cross: 


Q. Have you witnessed any other paper since the war? 
172 A. [ have not. 
Q. Have you witnessed any paper for Mr. Minar since the 
war? 
A. I have not. 


The last question objected to by plaintiffs’ counsel as being irrel- 
evant. 

Q. When Mr. Riddle presented this paper to you at Brown’s did 
you read it over? 

A. I did. It has always been my custom when any paper was 
presented to me to be witnessed by me officially to read it over 
and know what I was witnessing and for what purpose it was 
intended. 

Q. Did vou witness any other deed between any other parties 
during that year ? 

A. I did not, as I now recollect of. 

Q. Did you witness any other deeds between any other parties in 
the year 1854? 

A. I did not, that I now recollect. I did nat keep any biography 
of all the papers witnessed by myself, & cannot remember all the 
small papers witnessed. 

Q. Did you witness any deeds in 1855 ? 

A. I did not, as I now recollect; since I have been an officer I have 
witnessed many deeds. | 

Q. Are you certain you saw Franklin Tanner sign the deed as a 
witness ? 

A. Yes; I am confident of it. 

Q. Why are you confident of it? 

A. I sometimes keep a record of the deeds witnessed by me. I 

have examined my record and find an entry of this deed. 
173. This refreshes my memory and makes me feel confident. 
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Q. When did you last see this record ? 

A. I think it was in the year 1880, soon after Mr. Minar brought 
the deed to me. Ido not keep a record of all the trivial matters 
witnessed by him; but this being an important matter he did make 
a record of it; he might be called on about it. 

Q. Have you seen the record of signing the deed this year, 1883? 

A. I think I have seen it this year. It is at home at this time 
for anybody to see. 7 

Q. Give us, as near as you can, the form of the record of witness- 
ing that deed ? 

A. State of Georgia, Washington county: I have this day wit- 
nessed a deed of trust from W. C. Riddle to his wife, Seeny Ann 
Riddle, and her children to 1,500 acres of land lying in Washing- 
ton county, Siate of Georgia, this 23d April, 1858, and the same was 
executed before me. 

. Is that all the record? It is the purport of it? 

. It is very had for a man to remember a record verbatim. 

. When did you make the record ? 

. On.the 23d day of April, 1853. 

Where was this deed brought to you at? : 
. At the Brown place; I was holding court. It was on my court 


or 
OrOe POpope 


Were you engaged in court business on that day ? 
I was; there were several cases before me that day. 
. When Mr. Riddle brought you the deed it was ready writ- 
ten ? : 
174 ? —. It was. I had nothing to do with the writing of the 
eed. 

Q. Has it been your custom in witnessing papers to sign your 
name before the other'subscribing witness ? 

A. I have done it several times in my life, not knowing that it 
made any difference in law who signed first. On that day I was in 
a hurry to attend to the business of my court, an- the other wit- 
ness, Franklin Tanner, being a slow man, I signed the deed first. I 
called him afterwards and he came up and signed it as a witness. 

Q. Can you name any other deed in which you sign- first ? 

A. I cannot recall now any other deed where I signed first. 

Q. Who brought you the deed in 1880? 

A. Mr. James M. Minar brought me the deed in February, 1880, 
the first time that I had seen it since 1853. 

Q. What relation is Minar to W. C. Riddle ? 

A. He married Mr. Riddle’s daughter. 

Q. What is the condition of your health? 

A. My health is feeble. I have been suffering with something 
like bronchitis for last 12 months. 

Q. Did you make any memoranda of any other deeds witnessed 
by you? 

A. Yes. 


Plaintiffs’ counsel objects to the last question on the ground that 
it’s illegal, the record itself being the highest oer and is irrela- 
vant. 
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Q. What deed ? { 
175 A. The deed to Chappel Church, he distinctly remembers | 
as one of them; has no distinct recollection of any other. 
Q. When was the deed to Chappel Church recorded in your mem- 


oranda Y 
A. In the year 1856; does not remember the month; the record 


will show, 
Q. When did you last see the record of Chappel Chureh deed ? 


A, T last saw it during the present year. ; 
IRA WALDEN, <i 


Swern to and subseribed before me this November 2nd, 1883. 
W. G. ROBSON, [1L. s.) 


Special Commissioner. 


ELEFAIR WALDEN, sworn, says: 

Q. Have you or not ever seen a deed from William C. Riddle to 
himself as trustee for his wife, Seeny Ann Riddle, and her children ? 

A. I have seen the deed. 

Q. When did you firet see the deed referred to? 

A. I first saw it in Feb., 1880. 

Q. How came you to see the deed ? 

A. Mr. Minar brought it to my house. 

Q. What was his purpose in bringing the deed to your house? 

A. He brought it there to see if Mr. Walden would recognise his 
handwriting. 

Here the counsel for the plaintiff presented the deed attached to 
the interrogatories of E.S. Langmade and Ira Walden for identi- 
fication and propounded the following question to the wit- 
ness : 


176 Q. The witness will look at the deed and say whether or not 
it is the identical deed that Mr. Minar brought to her house 
in 1880. 


A. Witness examined the deed presented to her, and says that it 
is the identical deed that Mr. Minar brought to her house in 1880. 
She read the deed, all of it, except the portion torn off. 


Cross : 

Q. How do you know it was in the year 1880, and not in 1SSb 
that the deed was brought to your house? 

A, T know it by some negroes that lived with me that year, 
There Was & Negro Woman at the well when I read the deed that Mr. 
Minar brought. Task: him te let me look at the deed : he handed — 
to me and Tread it, The negre weman ask: me what it was that Mr. 
Minar brought to me to read. The negre woman, I know, lived 
with me in ISS The negro woman was at the well washing at 
the time; has not lived with us since 1880. 

Q. What family of negroes were these? 

A, Jerry Gordan’s family. 

Q. Where did they go when they left you? 
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A. They went on a place that Mr. Dock Whiddon bought from 
John Hall. They lived there two years, I think ; they then moved 
this last winter on the land of Bennett Hall. 

Q. Was it not in 1881 that Mr. Whiddon bought the place from 

Tall? 
A. No, sir; it was in 1880, 
Q. Was it not in the year ISS] that a controversy between Mr. 
Newsome & Bob Gordon occurred ¥ 
V7 A. No; it was in 1SS0 that the controversy oceurred, 
Frank Harden lived with Mr, Walden in 1881-1882, 

Q. When was the last time you saw the deed Mr, Minar brought 
to your house? 

A. I have not seen the deed since that date until to-day. 

Q. Who has talked to you about the deed since 1880 ? 

A. No person has talked to me about it until the other day, when 
I received a subpona to attend court. 

Q. Has Mr. Walden’s health been good during the present year? 

‘A. His health has not been good, but he kept up until 4th July 
and did his work. aa, 

Q. Has not his hearing been injured by taking medicine? 

A. Mr. Walden’s hearing has been effected by taking medicine. 
He can hear better now than he could a month ago. He is in very 
feeble health now. He is mending as fast now as could be expected 


ofan old man. His hearing also Is improving, 
ELPHARE WALDEN. 


Answered, sworn to, — subscribed before me this Nov. 2nd, 1883, 
W. G. ROBSON, . 
Special Commissioner. 


Dr. D. L. CHEATHAM, sworn, says : 


Q. Were you present at the sale of the plantation of W. C. Riddle 
under a mortgage fi. fa. in favor of B. J. Wilson & Co.; when was 
said sale? 


Defendant’s counsel objects to this question on the ground 
178 —sthat it is not in rebuttal to any testimony since plaintiffs 
closed Ais testimony an- for irrelavancy. 


A. I was present at sheriff's sale day, the first Tuesday in Septem- 
ber, 1876. The sheriff called for bids. Col. Gilmore stepped for- 
ward, and he, as the attorney and friend, [ think was the language 
of Mrs, Seeny Ann Riddle, and said there was a trust estate in the 
land to be sold, and whoever bought it would bay a lawsuit. The 
heirs would contend for it at the proper time, 

Q. Who Was present at the sale referred ta, at the sale of the plan: 
tation * 

A, BR J, Wilson, Judge MeKay, Col, Gilmore, and others. 

Q. Did this declaration of Col, Gilmore's elicit any response ? 

A, Judge MeKay rephied that this is all bosh. 

Q. Who bid upon this land? 3 

A. There was no bid, I remember, except B. J. Wilson’s. 

Q. Was. Dr. A. T. Cheatham or his wife present at that sale? 
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A. They were not; Dr. Cheatham left home the day before for the 
Centennial at Philadelphia. 

Q. To whom was the land knocked off to? 

A. To B. J. Wilson; price not remembered. 


Cross : 3 
Q. Col. Gilmore is the same person as Col. J. N. Gilmore, now 
counsel for plaintiffs ? 


A. Yes. 
Q. Did not Col. J. N. Gilmore make the last bid next to B. J. 
Wilson? 
A. I do not know that Col. Gilmore made a bid on the land. 
D. L. CHEATHAM. 


Answered, sworn to, and subscribed to before me November 2d, 


1883 
W. G. ROBSON, 
Special Comm’r. 
179 A. YOUNGBLOOD, sworn, says: 


Q. What is your name, age, and where do you reside ? 

A. Abraham Youngblood is my name; I am 51 years old; I re- 
side in Washington county. 

Q. Have you ever seen a trust deed from Wm. C. Riddle to him- 
self as trustee for his wife, Seeny Ann Riddle, and her children to 
the land in dispute ? 

A. Yes; I have seen such a deed. 

Q. When, where, and under what circumstances did you see said 
deed ? 

A. I saw the deed in 1881, March term of the superior court, on 
the public road leading from Sandersville to Riddleville. opposite 
the “ Warthen place;” I was attending the court; Mr. Minar took 
me down to his father’s and showed me the deed on the way. 


Here the deed attached to the interrogatories of E. S. Langmade 
and Ira Walden was handed to the witness for indentification and 
the following question propounded : 


Q. Is or not the deed presented the identical deed that was shown 
you by Mr. Minar in March, 1881? 

A. Witness says he recognises the deed as the one shown him by 
Mr. Minar in March, 1881. 

Q. What was the general appearance of the deed at the time it 
was shown you by Mr. Minar? Had it an old or new appearance at 


the time? 
A. It had an old appearance at the time; it looked then like it 


does now. 
A. YOUNGBLOOD. 


Answered & sworn to and subscribed before me Nov. 3d, 1883. 
W. G. ROBSON, 


Special Commissioner. 
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180 M. H. Opom, sworn, says: 


Q. What is your name, age, and residence? 

A. M. H. Odom is my name; 35 years old; I reside in Washing- 
ton county. 

Q. Have you ever seen a trust deed from W.C. Riddle to himself 
as trustee for his wife, Seeny Ann Riddle, for self and children con- 
veying the land in dispute? 

Counsel for defendant objects to this question as being leading. 


A. Witness says that he has seen such a deed. 

Q. Have you or not ever seen a trust deed from William C. Rid- 
dle conveying the land in dispute to himself as trustee for his wife, 
Seeny Ann Riddle, and her children ? 

A. I have seen such a deed. 

Q. When and under what circumstances did you see the deed? 

A. Mr. Minar asked me if I would swear to the handwriting of 
Ira Walden. Witness answers that he thought he could. It was 
at Sun Hill, C. R. R., in December, 1879. No deed was shown me 
at that time. Witness says he saw the deed in February, 1880; it 
was shown to me by Mr. Minar, at Sun Hill,C. R.R. Witness then 
recognised the handwriting of Ira Walden at that time. 


Here the deed attached to the interrogatories of E. S. Langmade 
and Ira Walden was handed to the witness. for identification and 
the following question propounded : 


Q. Do you or not recognise the deed as the one shown you 
181 by James M. Minar at Sun Hill, C. R. R., in February, 1880? 

A. Witness says that the deed is the same deed presented 
to ne by Mr. Minar in Feb’y, 1880. Witness at the time only read 
the deed down to where it was torn, then turned to the signature; 
then recognised the handwriting of Ira Walden, and said he would 
swear to it. | 


Cross: 


Q. You can only recognise this deed as the one shown you by 
Mr. Minar by reading down to where it is torn and the signature 
of Ira Walden? 

A. Yes. 

Q. You did not see any indorsement on the back ? 

A. No, sir; I was after Walden’s signature. 

Q. Did you examine the deed very closely ? 

A. I did not; only I saw that the man who wrote it did not sign 
it; body of the deed is in a different handwriting from the hand- 
writing of Walden. 

Q. Are you a son-in-law of Ira Walden ? 

A. I am. 

Q. If you only read the deed down to where it was torn how can 
you swear that it covers this land in dispute ? 

A. I cannot tell what land is in dispute only from hearsay. I do 
not know what land the deed covers. The Brown place was men- 
tioned in the deed. Witness only read three or four lines at the be- 
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ginning at the time the deed was shown me by Mr. Minar in 
182 1880, but I am certain the deed is the same one that was 


shown me. 
M. H. ODOM. 
Answered, sworn to, and subscribed before me this November 


od, 1883. 
W. G. ROBSON, 
Special Commissioner. 

RuBen Mayo, sworn, says: 

Q. What is your name, age, and residence, and where did you 
reside in 1876? 

A. My name is Ruben Mayo; I am 71 years old; I reside in 
Sandersville, Ga.; I resided there in 1876. 

Q. Did you or not hold any official position in 1876? 

A. I was sheriff of Washington county, Ga. 

Q. Did you or not have in your possession a mortgage fi. fa. in 
favor of B. J. Wilson & Co.,and what did you do with said fi. fa. ? 

A. I did have a mortgage fi. fa. in my possession; it was levied 
* upon some land. 


This question objected to by defendant's counsel, as the fi. fa. itself 
would be the highest evidence. 


Col. Gilmore, pl’ffs’ counsel, here demand- of defendant’s counsel 
the production of said fi. fa. 


Q. What land did you levy upon ? 
A. I levied upon the tract of land as the property of W.C. Riddle, 
lying near Sun Hill; do not remember the number of acres. 
Q. What was done with the land after it was levied upon ? 
A. The land was legally advertised and sold to the highest 
183 bidder in 1876; Mr. Mr. B. J. Wilson, one of the plaintiffs 
in the mortgage, was the purchaser. 


This question objected to by defendant’s counsel on the ground 
that there is higher evidence. 


Q. Was there or not any notice by any one of aclaim? If any 
notice, who give it? Was it given before or after the sale? 

A. A verbal notice was given before the sale by W. C. Riddle after 
the advertisement was read. 

Q. What was that notice? 

A. I cannot recollect the exact words. The substance was this: 
That whoever bought the land suit would not stop there. 


This question and answer objected to by defendant's counsel for 
irrelevancy. 


Q. Did you or not proceed to sell the land after said notice? 

A. I did. 

Q. Do you or not recollect whether or not there was any attorney 
of Mrs. Seeny Ann Riddle present at that sale? 

A. I do not know that there was. 

Q. Have you any distinct recollection of the sale of that land ? 
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> Nothing; only that it was legally advertised and sold as other 
an 
REUBEN MAYO. 


Answered, sworn to, and subscribed to before me November 38rd, 


1883. 
W. G. ROBSON, 
Special Comm’r. 


184 Henry H. Hormes, sworn, says: 


Q. Are you acquainted with the tract of land known as the 
“ Brantley Mill tract” and the “ Brown place,” now in possession of 
B. J. Wilson ? 

A. Iam acquainted with that portion of the “Brantley Mill 
tract ” that lies next to my place. 

Q. What is that land worth per year for rent ? 

A. There is about a six-horse farm open. I consider it worth 
$450. 00 rent per annum; does not know the value of the “ Brown 
place ” for rent. 

Q. How long have you known the Brantley Mill tract ? 

A. About seven years. 

Q. Is the $450.00 above repairs? 

A. I consider it would be worth that per annum after the place 
was put in repair and the tenant then keep it in repair. 

Q. Have there been or not any improvements put upon the Brant- 
ley Mill tract ; if yea, what are they worth ? 

A. Some fencing comes to my knowledge worth about $180.00 ; 
thinks may be some small log houses; is not positive. 

Q. What is the condition of the place as to repairs at this time ? 

A. The fencing is not very good at this time in some places. A 
portion of it in good repair. 


Cross: 


Q. What fencing do you allude to? 

A. I refer to the fencing on the Brantley Mill tract. 

Q. Don’t you know that Mr. Wilson fixed and repaired a house 
for John Thigpen ? ) 

A. 1 do not know. There was a house there before Mr. 
185 Thigpen moved there. It might have been repaired by Mr. 
Wilson. 

Q. Are there enough houses on the place to rent it out? 

A. I think there is enough houses on the place to rent out a six- 
house farm. 

Q. Would you not have to repair the houses? Are not some of 
them in very bad condition ? 

A. I think some of the houses would have to be worked upon. 
H. H. HOLMES. 


Answered, sworn to,and subscribed before me this November 3rd, 


1883. 
W. G. ROBSON, 


Special Comm’r. 
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Inwin L. ADAMs, sworn, says : 

Q. What is vour age and where do you reside and what is your 
occupation ? | 

A. T reside in Washington county; Tama planter by occupation ; 
age, 43 years old. 

QQ. Are you acquainted with the Brown place and Brantley Mill 
tracts of land, now in the possession of My. BL. Wilson ? 

A, Tam acquainted with the two places by that name Me. 
Wilson's possession, 

Q. What fs the Brown place Werth per Yaad Hoe? 

A. The Ryowadgeo T bate of Ure aaanniey af apen Road om Uo 
paw suet WA BAW LAW OA QM OVAQY Neamt Fe Wend 

aN 

KO WRT AN HRE DHAWAN MANY PAO WERE AGA Veay ARAL HAPAHHR® 

AW TE REE Be &@ SHEA aIE Rapa ea ape Rad Be weak Bo were 
PRWAGE EAE WEAH QHAWE BEPRLA 

Kd bhow hong have ver Known these places? 

A. About thingy years since |b first saw thea. 
Se Qo What taprovements, tf any, has Mr Wilson pat apon 
the Brown place? 

AL To not Know what amount Mr, Wilson has put upon the 
place. There has been two log houses and one benel house put up 
upon the place within the last three years, T suppose they were put 
there by Mr. Wilson or his agent. I do not know whether Mr, Wil- 
son put all the houses on the place or not. 

Q. What are those two log houses and the framed house worth ? 

A. I suppose about $125.00, 


Cross; 

Q. You mean that the Brown place is worth $240.00 and the 
tenants do all the repairs? 

A. Yes. 

Q. What do you mean by repairs? 

A, T mean by repairs keeping up the fencing around the planta 
tion—de not imelude the building of houses 

Q. You know that within the last Uhree years that there has been 
two lag houses and one framed house, Has not cribs and stables 
and lat also wes put there ? 

A, Witness is not positive that the eribs, stable, and lot also was 
put up within the last three years, 

Q. Do you know of any other houses put up by Mr. Wilson ? 

A. I did not include the well crib and lot in my estimate of 


$125.00. 


Q. — rou put up all the buildings on the Cheely place for 
125.00. 
187 A. [could not. The improvements on the Cheely place 


would be worth about $450.00. This estimate includes all 


I. L. ADAMS. 


the improvements on the place. 


7 
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Auswered, sworn to, and subscribed before me this November 8rd, 


1833. 
W. G. ROBSON, 
Npeciad Commassioner. 
Wintran BK. Char, sworn, says: 


Q. Lave you of not ever seen a deed from W.C. Riddle to bin. 
self) as trastoe for Dis Wil, Neeny Ann Riddle, and her children, con: 
VeVing & Lact of land? TP vod Bay You have seen such a deed state 
WON ANE Wed Oded Woy WAT APM YSHAMEES OW SAW JES abso 
RAH, HPO RaW, What Wd Was Gomared Ay waked oad, 

An Tae ween aed & hed DO HSE Qe Teale AE WR A Ofer 
WR, DOW Tanda Ma AALS etme. Dike reed Ware preneantn’ 
WS MAD BALA NRHVANAD FO Rage 4B F GaWAD AY Ad BRM TE Rad WY Wade 
BRO, A, Mmraan shard aoe Ge bead “Phe dead carered 4.00 
WENA RMAWAL Bx URE Beanghanw MALL Grace and AVY aeven Kawa aa dhe 
Brawn place | 

KA Dad wor sanver the hand by the deat Minar gave wor ? 

Av Thi survey the Rand, in 18s, 

Here the counsel for prth handed — the deed attached to 
ASS the interrogatories of ELS, Langmade and Ira Walden for 
identification and propounded the following question : 


Q. Is it or not the same deed that James M. Minar handed to you 
in October, ISSO? 
A. This is the same deed that was handed to me in October, 1880, 


by Minar, and the one under which he surveyed the land, 
W. E. CLARK, 


Answered, subscribed, and sworn to before me this November Srd, 


ISSO. 
W. G. ROBSON, 
Special Comnre’r. 

Joun N, Giumonrn, sworn, svys: 

Q. Mr. Gilmore, do you or not Knew when the hud belonging to 
W. GC Riddle was sold under a mortgage & Ae in favor of BJ. 
Wilson & Co.? 

A, Yes: it was sold the tirst Tuesday in September, 1876, 

Q. Whe was the sheriff that sold the land and where was it sold? 

A, Reuben Mayo was — sherif? that sold the land. It was sold 
in front part of the court-house in Sandersville, Ga. 

Q. Were you present at said sale? Was B. J. Wilson, the plain- 
tiffin the mortgage A. fa., present also ? 

A. I was present at said sale as an attorney for Mrs. Riddle & 
other parties not interested in this case. B.J. Wilson was also pres- 

ent at said sale. 
189 Q. Does it not come within your knowledge that that any 
notice was given on that day, by any person, of Mrs. Riddle’s 
claim upon the land that was sold ? 


Defendant’s counsel objects to this question on the ground that it 
is a leading question and irrelevant. 
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Ans. I give notice on that day, asa friend of Mrs. Riddle and her 
attorney, before the sale and after the notice of Judge McKay, that 
3,000 acres would not be sold, a claim having been made by the 
trustee of Mrs. Riddle, but that the remaining 7,000 acres would be 
sold. The notice was given after the advertisement was read and 
before sale that all parties would take notice that this was a trust 
estate, and purchaser would take notice that claims would be as- 
serted to this trust property hereafter. 

Q. Who bid off tg tet at the sale? 

Ans. B. J. Wilson purchased the land; price not remembered. 
When I gave the notice Judge McKay, the attorney for B. J. Wil- 
son, was standing by, and remarked, in reply to my notice: That is 
all bosh. I replied to that, that was a question he would learn, bosh 
or no bosh, | 

Q. Did you or not give notice that Mrs. Riddle’s claim to this 
property would be asserted? 

The defendant's counsel objects to this question as leading. 


Ans, I represented Mrs. Riddle and gave the notice as her at- 
torney. 
190 Q. Did you or not inform the bystanders who you were 
the attorney for in that notice ? 


The defendant’s counsel objects to this question as leading. 
Ans. I did in my notice, representing Mrs. Riddle as her attorney. 


Cross: 

Q. Mr. Gilmore, will you give us exactly what notice you gave 
the bystanders on that day—what you said 

Ans. I gave notice, asa friend of Mrs, Riddle and as her attorney, 
that the 7,000 acres of land now offered for sale was a trust estate, 
and purchasers were notitied that they would buy it under full notice 
that the trust interest would be asserted hereafter; that is in sub- 
stance of what T said on that particular point. The notice may have 
been fuller and more distinct, 

Q. Did you not after you give that notice bid on this land ? 

Ans. Tam not positive whether I did or not, 

Q. Did you not get T. J. Gilmore to bid for you? 

Ans. I don’t know that TF got him to bid for me TP told him to 
bid on the land; that if the property sold ata low figure er nom 
inal sum the matter could be adjusted between all parties at ine 


rest, 
Q. Did not you and T. J. Gilmore bid on the land with the view 
of ve it for yourselves ? 

A. No; I did —for ourselves, but for the benefit of the parties in- 


terested in this property, but without their knowledge or au- 


thority. 
191 Q. Who were the attorneys in the foreclosure of that mort- 


gage that sold the land & collection of the debt? 


The plaintiffs’ attorneys object to this question on the ground that 
there is higher evidence of this and that it is irrelevant. 
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Ans. Plaintiff’s attorneys were Col. R. L. Worthen; Gen. A. R. 
Wright represented the plaintiffs at one stage of the case. Messrs. 
Langmade and Evans represent- him ; also Lanier and Anderson & 
Judge McKay. Up to the time of the sale counsel for defendant were 
Gen. H. R. Jackson, J. N. Gilmore; do not remember any other. 
My connection with the case commenced when B. J. Wilson com- 
menced suit; do not remember the year; my impression now is that 
I commenced with the beginning of the case. 

Q. Did you see Mrs. Riddle on the day of sale? Did she authorize 
you to give the notice for her? 

Ans. I saw Mrs. Riddle before the day of sale. I think she told me 
the land had been levied upon, and that she wanted me to look after 
her interests, or words to that effect. 


In rebuttal: 


Q. Mr. Gilmore, do you know that Messrs, Langmade and Evans 
represented Col, B. J. Wilson in the chattel mortgage for $7,000.00 ? 
Ans, I don’t know but thatis true, since being questioned on that 
point, 
Q. Can you say.that Mess. Langmade & Evans ever appeared in 
the case of the foreclosure of the mortgage on land ? 
192 Ans. No, sir; I cannot say, as_ this case has had so many 
phases and different claims, that they ever represent- the case 
of the foreclosure of a mortgage on land. Since my recollection has 
been refreshed, I know that Mess. Langmade & Evans were counsel 
for B. J. Wilson in the foreclosure of a mortgage on personality. 
J. N. GILMORE. 


Answered, sworn to, and subscribed before me this Nov’r 3d, 


1883. 
W. G. ROBSON, 
Special Commissioner. 

Winiran C. Ripprr, sworn, says: 

Q. Did you or not ever execute any mortgages to Wilson & Wil- 
kerson ; uf yes, when 

A. Yes: Iv 1867 was the first: mortgage T give them ; T give an- 
other one in 1870 to land, 

Q. At the time of the exceution of these mortgages or before, state 
Whether or not you give BJ. Wilson any notice of any ust estates 
in these lands mortgaged: state when and how, 


The defendant's counsel object te this question on the ground—Ist, 
that Mr, Riddle’s testimony has already been taken on this point ; 
2d, it involves costs and is leading. 


Ans. I did. In Savannah, in Mr. Wilson’s office, when I give 

a mortgage for 800 acres in 1867. I told B. J. Wilson there was a 
trust deed made by my father to Mrs. Riddle and children to 3,000 
acres of land; that he made out the mortgage for. He said that the 
mortgage was simply an accommodation paper ; that it made 

193 nodifference. This conversation took place in Savannah in 
his office, at the time I was arranging to give him a mortgage 
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for 8,000 acres, in 1867. IJ took the mortgage up in 1868. Sometime 
during the year 1869 he was at my house; we went to 123 C. R. R., 
where W. J. Henderson then lived, and at Brantley Mill seat; he 
spoke of the water power there and asked me if he could buy it; 
that it would be a good place to build.a factory. Then it was I told 
him it was not for sale; I could not sell it if I wanted to, as it be- 
longed to Mrs. Riddle and her children. He wanted to know of me 
how much land I had, and I told him that I was in possession of 
about 10,000 acres; that I had no right to sell but about 5,500 acres, 
as I had made a deed to Mrs. Riddle and children to 1,500 acres of 
it, besides 3,000 acres that my father gave them. ;I showed him 
where they lay, and pointed out the Brantley Mill pkree and Brown 
place. He said that if I continued to work as I then was doing that 
I would own it all; that such farmers as I was to manage labor, 
with such merchants as he was to sell the crops, that. he could make 
it all. I was not anticipating that he would ever want a mortgage 
any more from me, but in the spring of 1870 he asked me for a 
mortgage on the 10,000 acres, which included both of these trust 

deeds, that covers 4,500 acres, simply as a matter of accom- 
194. modation to him, in order that he might raise money in 

New York as before, and as a matter of accommodation I 
give him the second mortgage, but with full notice of all these in- 


cimbrances, and he knows it. 


Cross : 

Q. How many mortgages did you give the firm of which B. J. 
Wilson was a partner? 

Ans. I give two mortgages to the firm; the first mortgage was 
given Wilkerson, Wilson & Co., and was given on his home place of 
8,000 acres, dated May 2d, 1867, for $8,000.00. : 

Q. Where was the first mortgage executed at? 

Ans. My recollection is that 1t was executed up here in Washing- 
ton county, Ga. 

Q. Was Mr. Wilson present when you executed the first mortgage ? 

A. I do not recollect. 

Q. Who were present when the first mortgage was executed ? 

Ans. I do not remember. 

Q. Who witnessed the mortgage ? 

Ans. J. N. Gilmore & T. J. Gilmore he thinks witnessed it. 


The plaintiff's counsel objects to this question on the ground that 
there is higher evidence of the fact. 


Q. Where is the first mortgage? 
Ans. I do not know; I have not looked for it; I have been both- 


ered so much I have not seen it since I brought it here and had it 
to be cancelled. 
Q. Where was the second mortgage executed ? 
Ans. It was made out by Mr. Wilson in Savannah, sent up here 
to me, and executed in Washington county. 
195 Q. How was the mortgage sent to you—by mail or other- 
wise ? 


AO te Sn rony 


BENJAMIN J. WILSON Vs. WILLIAM C. RIDDLE, &¢C., ET AL. 103 


Ans. I think it was sent by one of Mr. Wilson’s clerks. 

Q. Was Mr. Wilson present or any member of the firm of B. J. 
Wilson & Co.? 

Ans. Mr. Wilson nor any member of the firm was present at the 
execution of the mortgage. 

Q. Where was that paper signed up? 

Ans. I think it was done at Riddleville. 

Q. From 1853 to 1876 did you ever give in any land as trust 
property ? | 


The plaintiffs’ counsel objects to this question on the ground that 
there is bigher evidence of the fact. 


Ans. I do not remember that I did. 

Q. Did you ever give in for taxes the 1,500 acres in dispute or the 
3,000 acres as trustee ? 

Ans. I do not remember that I ever did. 

Q. Did you not give in all this property in your own name ? 

A. I did; having it all in possession. 

Q. In 1865 you give in your property jointly with W. J. Hender- 
son, amounting in the aggregate to 10,000 acres. Did that include 
the Jand in dispute ? 

Ans. It did. 

Q. Did you ever make any return to the ordinary or any other 
court as trustee for your wife and children ? 

Ans. I did not. 

Q. When did you say that you give Mr. Wilson notice of this 

trust property ? 
196 Ans. I give Mr. Wilson notice first in Savannah, in 1867, 
and the next time at the Brantley Mill site, in the spring of 
1869. 


Q. What was the notice you gave him in Savannah ? 

Ans. I give him notice that my father had given my wife and 
children 3,000 acres of land when I was making arrangements to 
give him a mortgage on the 8,000 acres. 

Q. At that time did you tell him of the 1,500 acres ? 

Ans. I started to tell him, but he cut me off. This 1,500 acres 
was included in both mortgages. 


©. You were sworn as a witness in the case of B. J. Wilson & Co. 


vs. W. C. Riddle, Seeny Ann Riddle, claimants, in Washington su- 
perior court ? 

Ans. I was. 

Q. Were you not asked this question : (Question.) Did you ever 
have aa conversation with Mr. Wilson, in Savannah, with reference 
to this trust estate before this mortgage was ever made? Was this 
question asked you? 

Ans. I do not remember whether it was or not. 

Q. Did you answer as follows: A. I did. He spoke about want- 
ing papers when I went there to get supplies, and [ agreed to mort- 
page 8,000 acres of land ; andI said there was a trust deed on 3,000 
acres, but the papers were destroyed and I did not expect they would 
be established. ie said that would make no difference; he would 
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settle that up; should not bother me. He said he would 
197 settle it up and there should be no trouble. That was before 
the first mortgage was given. That took place in Savannah. 

Q. Did you swear that or not? 

Ans. I do not recollect positively whether I did or not, 

Q. On the same trial did you swear as follows: [ think it was in 
1867 the conversation took place, three years before this mortgage 
was made. [said then that on the land that there was a trast deed ; 
I was giving him some other papers at the Gme. Did you swear 
that or not? 

Ans. Does not recollect: is not positive about it, At that time | 
had reference to the last mortgage. The last mortgage is about 3 
years after the first, 

Q. Did you file a bill for injunction against BJ. Wilson & Co. 
on the 3lst July, 1871; did — not tile an amendment to that bill? 
(The plaintiffS’ counsel objects to this question on the ground that it 
lobbies & there is higherevidence.) Is not that your signature? 
Did you make the affidavit swearing to the amended bill ? 

A. Witness answers | did. 

Q. Did not you make this allegation in that amended bill: That 
since the filing of the same (meaning the original bill)--that is to 
say, on the 23d day of May, A. D. 1872—William H. Smythe, U.S. 
marshal, levied upon the property of your orator, known as his 
Home place and containing 10,000 acres, more or less ? 

Ans. I do not recollect it; I see my name. 

198 The amended bill sworn to was handed to the witness, and 
he was asked if the above allegation was in it. Witness says 
the allegation is there; he sees it there. 


Q. In giving in your direct testimony before the commissioner 
you read from a manuscript, did you not? 

A. Yes. 

Q. When was that manuscript written ? 

Ans. Last night; it is in my handwriting. 

Q. Who was present when you wrote it? 


Ans. Nobody. 
Q. Who suggested to you the idea of writing your testimony ? 


—. Nobody, as now remember. 


Now, after he had written it he showed it to his counsel and asked 
if he could not read it, and he was told he could if he wished to do so. 


Here a copy of the paper read from by the witness was attached. 
Read his direct testimony. 
W. G. ROBSON, 


Special Commissioner. 


Here follows a copy of his direct testimony : 


When I gave W. & W. a mortgage on 8,000 acres of land in 
1867 I told B. J. Wilson there was a trust deed made by my father 
to Mrs. W. C. Riddle and our children to 3,000 acres of the land 
that he made out the mortgage for, and he said the mortgage was 


ee 
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simply an accommodation paper and that it made no difference. 
This conversation took place in Savannah, in his office, at the time | 
I was arranging to give him e mortgage for 8,000 acres, in i 

199 1867. I took that mortgage up in 1868, and some time dur- 
ing the year 1869 he was at my house, and we went to 12} 

C. R. R., where M. J. Henderson then lived, and at the Brantley Mill 
seat. He spoke of the water-power there, and asked me if he could 
buy it; that it would be a good place to build a factory. Then it 
was that I told him that it was not for sale; that I could not sell it 

di if I wanted te, as it belongs to Mrs. Riddle and the children. He 
then inquired of me how much land I had, & I told him that T was 

; in possession of about 10,000 acres, but that I had no right to sell 


but about 5,500 acres of it, as 1 have made a deed to Mrs, R. and 
children to some 1,500 acres of it besides the 3,000 acres that my 
father give them, and I showed him where they lay, and pointed 
out to him the B. M.and Brown tracts. He said that if I continued 
to work as I then was doing that I would own it all; that such a 
farmer as I was to manage labor, & with merchants as he was to sell 
. the crops, that we could make it all, and I was not anticipating nor 
had an idea that he would ever want a mortgage any more from 
f me; but in the spring of 1870 he asked me for a mortgage on the 
| 10,000 acres, which included both these trust deeds that covers 1,500 
acres of it, simply as a matter of accommodation to him ii order 
that he might raise money in New York as before, and as — matter 
of accommodation I give him this second mortgage, but will 

200 full notice of all these encumbrances, and he knows it. 


In rebuttal: 


Q. In your direct testimony you stated that in 1865 you give in 
your property as belonging jointly to yourself and father. Did your 
father have any interest in the Brantley Mill tract and Brown tract 
at that time or any other time? | 

A. Witness answers that he did not. 

Q. In the extract read from this amended bill how was you de- 
fending this suit in this amended bill—in your own right individ- 

_ ually or as trustee, or both ? 


The defendant’s counsel objects to this question on the ground 
that there is higher evidence of the fact. 


Ans. Both in my own right and as trustee. 
WILLIAM C. RIDDLE. 


Answered, sworn to, and subscribed before me this November 3rd, 


1883. 
W. G. ROBSON, 
Special Comm’r. 


a 
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Crarturs D. Trierrx, sworn, says: 

Q. Has any person talked to you about this case yesterday or 
to-day ? 

A. The ease has been mentioned to me, but does not recollect who 
by; nothing has been said to him about what any witness testified 
to, 
Q. Have you or not ever seen a deed from William C. Riddle te 
himself as trustee for his wife, Seeny Ann Riddle, and their children? 

Ans, I have. < 

Q. When did you first see that deed ? 

Ans. It was in 1878. 
201 Q. What land does that deed cover ? 

Ans. It covers a part of the Brown place and the Brantley 
Mill tract. 

Here plaintiffs’ counsel handed the deed attached to the interrog- 
atories of E.S. Langmade and Ira Walden for identification & pro- 
pounds the following question : 


Q. Is or not the deed presented the same deed that you saw in 


‘1878? 


Ans. It is the same deed I saw in 1878. 
Q. State when and where and under what circumstances you first 


saw this deed ? 
Ans. I think it was between the first & 20th of December, 1878 ; 


I saw it at 123 C. R.R. Mr. Minar showed the deed to me. I read 
the deed. I have made copies of the deed. I am positive this is 


the same deed. 
Q. Are you or not acquainted with Brantley Mill & Brown tracts 


of land now in the possession of B. J. Wilson in the county ? 


A. I am. 
Q. What are those places worth per year rent? 
Ans. Both places are worth about $900.00, the tenant keeping the 


places in the same repair they are now in. 
Q. Do you or not know what Col. Wilson has been renting the 


places at per year ? 

Objection made by counsel for the defendant upon the ground 
that the defendant could only be liable for rent or mesne profits for 
the worth of the land yearly. 

A. I know what he rented the Brown place for in 1879. 
202 I leased the place myself; the contract was in writing. 

This question objected to by defendant's counsel unless the writing 

is produced. 


Cross: 
Q. What relation are you to James M. Minar, one of the plain- 
tiffs ? 
Ans. [am a brother of James M. Minar, who married the daugh- 
ter of Mr. W. C. Riddle; I am the full brother; he had his name 


C. D. THIGPEN. 


changed. 
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Auswered, sworn to, and subscribed before me this November 3rd, 
ISSS3. 


Here plaint its closed their eVvidener, 


Tra Walden, having been served on vesterday with a subpoena 
duces teewm to produce to-day before the commissioner the memoran- 
dum referred to in his testimony taken yesterday, being now called, 
at the instance of the defendants, fails to appear or otherwise te pro- 
duce said memorandum, he having been served by the defendants 
with said subpena, 

This call for Ira Walden was made at § o’clock at night Novem- 
ber 3rd, 1883. Ira Walden has not been in attendance upon the 
commissioner's court to-day, November 3rd, 1883. 

The defendant’s counsel did not introduce any testimony. 

The commissioner’s court adjourned Nov. 3rd, 1883. 

W. G. ROBSON, 
Special Com’r. 


203 GeEoRGIA, Washington County: 


I, William G. Robson, special commissioner appointed by James 
W. Locke, judge of the United States circuit court, on the Sth day of 
October, 1883, to take the testimony in the case of William C. Rid- 
dle, trustee for Seeny Ann Riddle and her children, eé al. vs. B. J. 
Wilson, ejectment and equity by amendment, now pending in said 
court, at Savannah, Ga., do hereby certify that the above and fore- 
going sixty-one (61) pages of written matter contains a true and com- 
plete record of the evidence of witnesses taken before me — Sanders- 
ville, Ga., on the 2nd & 38rd days of November, 1883. 

In testimony whereof I have this day set my hand and affixed 
my seal this the 5th day of November, 1883. 

WILLIAM G. ROBSON, [t.s.] 
Special Commissioner. 
Attest: M. NEWMAN, 
Ordinary, Washington County, Ga. 


Endorsements on envelope: Southern Express Company. From 
W. G. Robson, Sandersville, Ga. Sealed by Southern Express Com- 
many. Received by express & filed this November 7th, 1883. 
farion Erwin, dep’ty clerk. 


Upon application of counsel for plaintiffs ordered that the within 


depositions be opened in open court this Nov. 28th, 1883. 
JAMES W. LOCKE, Judge. 
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204 Testimony Offered in Evidence on Part of Defendants. 


Iu the Circuit Court of the United States for the Northern District 
of Georgia. 


WiLLiAM C. Rippie, Trustee of Seny Ann S. Riddle, eé al. 
vs. 
BENJAMIN J. WILSON. 


Bill for relief, &c. 


Interrogatories to be exhibited to the defendant, Benjamin J. Wilson 
a material witness in his own behalf, who resides in the county 
of Fulton, State of Georgia. 

Int. lst. Were you a member of the firm of Wilkerson and Wil- 
son? Explain the circumstances under which that firm commenced 
and continued dealings with William C. Riddle; the nature and ex- 
tent of such dealings, and the origin and purpose of the mortgage 
which he gave to the firm ; also relate the like facts touching the 
second or renewal mertgage, and the dealings which led to and fol- 
lowed its execution. Explain likewise any change which took place 
in the name and membership of the firm. 

Int. 2d. At or before the date of these mortgages or either of them, 
or at or before making any advances of money or property on the 
security of said morigages or either of them, did you cr not have any 
notice, knowledge, information, or belief that the premises sued for 
in the present cause Was trust property or not the individual prop- 

erty of the mortgagor ? 

205 Int, 2d. In whose possession and apparent use were said 

premises ; and if you had any reasons for believing that they 
were the individual property of the mortgagor, what were those rea- 

sons? Did he or not tell you there was a trust deed or a trust or a 

claim of trust? What, if anything, did you ever say to him about 

wanting the lien to use as collateral? Was or not that the purpose 
for which alien was wanted? When & by whom did you first 
hear it said there was a trust deed or any alleged title adverse to 

Riddle, the mortgagor ? 

Int. 3d. When the premises were sold under the mortgage ft. fa. 
and bought by you, who of the complainants, if any, were present, 
and did they or not give any notice then of the trust deed? If any 

roclamation was made, who made it and what was its substance ? 

id that proclamation apply only to these premises now in dispute 
or have a wider application ? 

Int. 4th. What can you say of the premises now in controversy 
having been embraced in the same levy with others, and of Mrs. 
Seny Ann 8. Riddle having claimed the others or some of them, 
and letting these go to sale? : 

Int. Sth. Were you or not present in Washington superior court 
when her claim was tried? If so, was Wm. C. Riddle, her husband, 
a witness in that trial? If he was, who, if any person, took down 
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or reported his testimony? What was the substance of his 
206 evidence in reference to trust deeds or any deeds in favor of 
his wife to property embraced in the mortgage ? 

Int’y Gth. What conversation, if any, did you ever have with one 
Simon (or Simon W.) Thomas, a son-in-law of W. C. Riddle, relative 
to any trust claim on the premises in dispute? If any, when and 
where was said conversation had, and who was present? Was said 
conversation had before or after the mortgages you held on the prem- 
ises In dispute were made? State said conversation fully and how 
it commenced. 

Int’y 7th. State all the circumstances which led to your acquiring 
possession of the premises in dispute. If any negotiations leading 
to a settlement of the litigation between you or your firm and Wil- 
liam C. Riddle were had between you and him, how long were such 
negotiations pending before said settlement took: place ? 

Int’y Sth. Attach to your answers a copy of the agreement of set- 
tlement, if any was made, of the litigation referred to. 

LANIER & ANDERSON, 
Def’t’s Sol’s. 
Ejectment, Relief, &e. 


In the Cireuit Court of the United States for the Southern District 
of Georgia. 


Sexy Ann S. Ripper ef al. vs. Bo J. Wise. 


And now comes the plaintiffs, and, after objecting to all the fore- 
going direct interrogatories on the grounds that they are leading 
and irrelevant, propounds the following cross-interrogatories to the 
witness, B. J. Wilson : 

207 Cross: 

Ist X. Were you one of the securities on the official bond of John 
W. Renfroe, as State treasurer, during the years 1876, 1S77, & 1878? 

2nd X. Were you sworn before a committee of the Georgia Leg- 
islature at any time as to the sufficiency of said bond and as to your 
own financial worth ? | 

3d X. If, in answer to the 2nd X int’y, you state that you were 
sworn before said committee, state if you did not swear that you 
owned ten thousand (10,000) acres of land in Washington county 
worth one hundred thousand ($100,000) dollars. 

4th X. Did you, at the time you testified, claim or own any other 
lands in Washington county except the Wm. C. Riddle land? If 
you say that you did, please state where it is, who it adjoins, how 
many acres there is of it, and all about it. 

5th X. Please look at the attached slip from the Atlanta Consti- 
tution, reporting your evidence before the committee of the Legisla- 
ture, and say whether or not your evidence before said commitice is 
correctly reported in said printed slip; also state, as near as you can 
recollect, the date that vou were before said committee. 

7th X. Did you not, at the time the Riddle land was offered by 
the sheriff for sale under your mortgage fi. fa., hear John N. Gil- 
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more, attorney-at-law for Mrs. Seny Ann S. Riddle and her children, 
give notice to the crowd collected at said sale that Mrs. Seny 

208 Ann S. Riddle claimed said land as trust property? If you 
say that you did not hear said statement and. notice, please 

state what you did hear him say about Mrs. Riddle’s claim at that 

time. 

Sth X. If you know any other matter or thing that you think 

will benefit the plaintiffs, please state it as if you were specially 


interrogated thereabout. 
E. 8S. LANGMADE, 
O. H. ROGERS, 
Att’ys for PUU ffs. 


Printed slip referred to above and attached to original deposi- 
tion: 


“B. J. WILson, sworn : 


Q. Col. Wilson, Mr. Renfroe, as State treasurer, has given three 
bonds—one in November, 1875, one in February, 1876, and one in 
February, 1877. Were you on his first bond, 1875? 

A. I rather think I was. 

‘Q. Then you have signed all three of the bonds? 

A. That’s my impression ; I know [’m on the two latter. I am 
under the impression I was on the first, but Iam notsure. I was 
on the two latter. 

Q. We, of course, do not wish to inquire into your privacy, but 
you will see the propriety of our asking you about your solvency, 
since you are on his bonds for 1876 and ’77 to the extent of thirty 


thousand dollars ? 
A. Yes, sir. 
Q. Will you state to the committee what your property 
209 consists of now—real estate and personalty ? 
A. I own real estate in Washington county. 
Q. You are on his bond only for $10,000 now; $30, 000 for the 


- bond of 1876? 


A. I suppose so; I don’t remember what the amount was in 1876. 
I know I am on for $10,000 now. I went to Governor Colquitt and 
asked him if I could sign that way, and if I could not I would not 
sign at all, and he said that I could. I have one plantation in Wash- 
ington county that cost me over a hundred thousand dollars. 

Q. And worth about that now? 

A. I value it still at that, sir. 

Q. At one hundred thousand dollars? 

A. Yes, sir; I don’t value it at that on the tax-books. I should 
dislike to sell it for less than that. I think I gave it in for $30,000. 

Q. What is the market value? 

A. Well, I don’t know; I don’t think there is any market at all. 
There are, in round numbers, 10,000 acres in a fine state of cultiva- 
“a vay i income from it varies from $1,400 to $2,500 a year. 

et? 


». 
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A. Yes, sir; well, there is a little tax, $400 or $500. I don’t farm 
on it at all; I just rent it. I have property amounting to $50,000, I 
suppose, in the city. 

Q. Real estate? 

A. Yes, sir; and I have a place in South Carolina, in eight 
210 ~=—s miles of Savannah, of 20,000 acres. I apprehend that will 
cover my liabilities, 

Q. Your liabilities are 

A. Kight thousand dollars; no more than eight thousand dollars; 
which is lying at easy interest. 

Q. What is your connection now with the Georgia Banking and 
Trust Company ? 

A. None at all; only a mere stockholder. 

Q. Will you say about what amount? 

A. Well, I don’t know what it is worth; bank stock has no value. 
= cost me $12,000. I think there are ‘a hundred and fourteen 
shares. 

Q. When did you first become a stockholder, Colonel ? 

A. I think, perhaps, in ’72 or ’73. 

Q. You were a stockholder pal a director in that bank in the early 
part of "76? 

A. Yes, sir; I was a director up to 1878, I think, when I resigned. 

Q. You resigned i in January, 1878 ¢ 

A. Yes, sir; I am not sure when it was. 

Q. January, 1877, wasn’t it?” 


Here the newspaper slip ends, leaving last question unanswered. 


Endorsements: In the United States circuit court for the southern 
district of Georgia. Seney Ann S. Riddle e al. vs. B. J. Wilson. 
Ejectment & relief. Interrogatories for B. J. Wilson. Filed in 
clerk’s office, Aug. 23d, 1883. Marion Erwin, dep’y clerk. Copy of 
interrogatories and notice of the time of filing waived. This Aug. 
20th, 1888. O. H. Rogers, att’y for pl’t’Ss. Filed Aug. 23d, 1883. 
M. Erwin, dep’y clerk. 


211 


UNITED STATES OF AMERICA, 
Southern District of Georgia, Eastern Division : 


Commission to Examine Witnesses. 


In the Cireuit Court of the United States for the Southern 
District of Georgia. 


To Marshal J. Clarke, Joseph J. Eckford, Esquires, Greeting : 


Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine 
all witnesses whatsoever upon certain interrogatories to be exhibited 
to you in a certain cause pending and to be tried in the said court, 


— William C. Riddle, trustee, is complainant and Benj. J. Wilson is 


defendant, as well on the part of the said defendant as on the part 
of the said plaintiffs or either of them. 
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And it is required of you (or any two or more of you) that on cer- 
tain days and at certain places by you to be appointed for that pur- 
pose you do cause the said Benj. J. Wilson, who resides in the county 
of Fulton and State of Georgia, a material witness on the part of the 
defendant, to come before you, and then and there examine him 
upon the said interrogatories on his corporal oath first taken before 
you (or any two or more of you) on the Holy Evangelists, and that 

you do take such his examination and reduce it into writing ; 
212 and when you shall have so taken it you are to send the 

same to the clerk of the circuit court of the United States 
for the southern district of Georgia, at Savannah, Ga., closed up 
and under your seals (or the seals of any two of you), distinctly 
and plainly set, together with the said interrogatories and this 
writ; and, further, that you and each of you, before you act in 
or be present at the swearing or examining any witness or wit- 
nesses, do severally take the oath first specified in the schedule here- 
unto annexed, and full power is given you or either of you, jointly or 
severally, to administer such oath to the rest or any other of you upon 
the Holy Evangelists ; and it is further required of you that all and 
every of the clerk or clerks employed in taking, writing, transcribing, 
or engrossing the deposition or depositions of witnesses to be examined 
by virtue of these presents shall, before he or they be permitted to act 
as clerk or clerks as aforesaid or to be present at such examination, 
severally take the oath last specified in the said schedule annexed ; 
and full power and authority is also given you or any of you, jointly 
or separately, to administer such oath to such clerk or clerks upon 


the Holy Evangelists. 


Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of Savannah, this 
23d day of August,in the year of our Lord one thousand eight 
hundred and eighty-three, and the one hundred and eighth year 
of American Independence. 

[Seal of the Court. ] 
MARION ERWIN, 
Deputy Clerk C. C. 


213 SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, truly, 
faithfully, and without partiality to any or either of the parties in 
this cause, take the examinations and depositions of all and every 
witness and witnesses produced and examined by virtue of the above 
commission upon the interrogatories now produced. and left with 
you; and you shall not publish, disclose, or make known to any 
person or persons whatsoever, except to the clerk or clerks by you 
employed and sworn to secrecy in the execution of this commission, 
the contents of all or any of the depositions of the witnesses or any 
of them to be taken by you and the other commissioners in the said 
commission named or any of. them by virtue of the said commis- 
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sion until publication shall pass by rule or order of said court, so 


help you God. 
MARSHALL J. CLARK. 
JOS. J. ECFORD. 


Subscribed and sworn to before each other this 30th day of Au- 


gust, A. D. 1883. 
MARSHALL J. CLARK, Com’r. 
JOS. J. ECFORD, Com’r. 


Endorsements: In the circuit court of the United States for the 
southern district of Georgia, eastern division. Wm. C. Riddle, 
trustee, compl’t, vs. B. J. Wilson, d’f’t. Commission to examine wit- 
nesses on the part of the defendant for the examination of B. J.Wil- 
son, Fulton Co.,Ga. Issued Aug. 23d, 1883. Marion Erwin, dep’y 
clerk C. C. ; | 


214 Testimony Offered in Evidence by Defendant. 
In Circuit Court of the United States for the Southern District of Ga. 


Witi1AM C. Rippte, Trustee of Seny Ann S. Riddle, e¢ al. 
US. 
Bens. J. WILSON. 


Deposition of Benj. J. Wilson, witness on part of d’f’t. 
Bill for relief, &c. 


Examination and deposition of a witness sworn and examined by 
the undersigned commissioners in virtue of the annexed commis- 
sion, issuing out of the honorable the circuit court of the United 
States for the southern district of Georgia, taken and reduced to 

’ writing in Atlanta, Ga., on this 30th day of August, 1883. 


BENJAMIN J. WILSON, aged sixty years, being duly sworn, answers 
and deposes as follows: 


1 Int’y. To the first direct int’y the witness, answering, saith: I 
was a member of the firm of Wilkinson & Wilson, doing business 
in Savannah as cotton factors and commission-merchants during a 
part of the year 1866 & all of the years 1867, 1868, 1869, & 1870. 
Our firm commenced dealing with William C. Riddle in the fall of 
1866 by an advance by myself in person on account of the firm to 
him of $2,000 at hishome in Washington county, Ga., to aid him in 
his farming operations, he promising to ship cotton to our firm to 
sell to pay this as well as any other advances we might make him. 
At the time of the advance of $2,000 Riddle represented to me that he 
owned the large tract of land upon which he was then living, except 
a small piece owned by his father, who was then very old,and upon 

whose death it would come to him,as he said,as he was the gnly 
215 ~=iheir. The tract which said Riddle claimed to own consisted, 
as he stated, of about 12,000 acres. Upon careful inquiry in 
the neighborhood these statements were confirmed, and, being be- 
15—86 
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lieved by me, large advances were made by our firm during the 
years 1867 and 1868, to secure which he executed a mortgage to our 
firm upon 8,000 acres of the above-mentioned lands. The mortgage 
was also to cover advances to be made in 1869. At the close of that 
year he owed us a balance of $27,152.42. Being unable to pay this, 
it was agreed that he should execute to us a mortgage upon 10,000 
acres of the above lands to secure this debt and any advances we 
might make him in 1870. This last mortgage was for $90,000 and 
made May 5, 1870. Before that date my son, J. Ben. Wilson, was 
admitted into the firm and the name of it changed to B. J. Wilson 
& Co. The latter mortgage, in consequence, was made to this firm. 
It was executed at the home of said Riddle, in Washington county, 
Ga. Our firm did business with him during the years mentioned 
to the amount of $164,307.77 that is to say, that we furnished him 
money and supplies to that amount, exclusive of commissions and 
interest. 
2 Int’y. To the second direct int’y the witness, answering, saith: 
I never had any notice, either before or at the date of those mort- 
gages, nor at or before making advances of money or property on 
the security of those mortgages or either of them, nor had I any 
all notice, knowledge, or belief that the premises sued for in 
216 the present case was trust property and not the individual 
property of the mortgagor, W. C. Riddle. Before making any 
advances I visited Mr. Riddle at his home and found him in posses- 
sion of the land sued for, and by reason of diligent inquiry among 
his neighbours and the statements of himself I believed him to be 
the true and only owner of the land. He did not tell meat any 
time that there was a trust deed or any claim of trust upon any of 
those lands, nor did he ever speak of or mention to me a trust deed 
upon any lands at any time, either before or after the date of either 
of the mortgages given to our firm; on the contrary, he took me in 
his buggy previous to the execution of either of the mortgages and 
carried me over his land, introducing me to his tenants and crop- 
pers, explaining his plans for farming and the final distribution of 
the places by him among his children at his death. I am sure that 
he showed me the lands in dispute as his individual property, and 
he was then in possession of them. I never proposed to take, nor did 
I ever take, a mortgage from Riddle or any other lien for the pur- 
pose of using it as a collateral; such was not the purpose in taking 
said mortgages. While the business of our firm was large, our means 
were likewise large, and we seldom used as collateral such a paper. 
The first I ever heard of a trust deed was through R. L. Warthen, 
Esq., of Sandersville, Ga., my attorney for foreclosing the mortgage 
for $90,000... This was at the spring term, 1876, of the supe- 
217 ~—s rior court of Washington county. He mentioned it merely 
as a rumor and expressed disbelief in its truth. This trust 
was of 3,000 acres, which formed no part of the premises in dispute. 
3 Int’y. To the third direct int’y the witness, answering, saith: 
When the premises were sold under the mortgage fi. fa. and bought 
by me there were present at the sale W. C. Riddle, the mortgagor; 
James M. Minar and Dr. Cheatham, sons-in-law of said Riddle, and, 
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I think, John P. Riddle, son of said mortgagor. None of them gave 
notice of a trust deed or trust claim of any kind. One John N. 
Gilmore was at the sale and stated, before it took place, that who- 
ever bought the land would take a risk, as Riddle would get it all 
back again. He gave no notice of any trust deed to the premises 
now sued for, nor did he mention any trust deed at all; his remarks 
were made in a general way and appeared to me to be a ruse to scare 
off bidders; they were certainly not applied to any particular por- 
tion of the land offered for sale. The first time I ever heard of the 
trust deed to the premises in dispute was through my attorney, 
James K. Hines, of Sandersville; it was a short time previous to the 
bringing of the present suit. 

4 Int’y. To the 4th direct int’y the witness, answering, saith: The 
premises now in controversy were embraced in the same levy with 
other lands, and Mrs. Riddle claimed the others, amounting to 3,000 

acres, but did not claim what was sold. A claim was filed, in 
218 due form, restraining the sale of this 3,000 acres under an al- 

leged trust deed from Anderson Riddle to William C. Riddle, 
trustee, for Mrs. Seny Ann 8. Riddle and her children. This 3,000 
acres was distinct from the premises in dispute. 

Sth Int’y. To the 5th direct int’y the witness, answering, saith: I 
was present at the trial of said claim case and heard W. C. Riddle, 
the husband of Mrs. Seny Ann 8. Riddle, testify. Thomas Spencer, 
the stenographic reporter, took down the testimony. I remember 
distinctly that Mr. Riddle only testified to an alleged trust deed 
from his father, Anderson Riddle, in favorof Mrs. Seny Ann 8. Riddle, 
to 3,000 acres of land, none of which is embraced in the land now in 
controversy. He said nothing about any trust deed. 

6th Int’y. To the 6th direct int’y the witness, answering, saith: 
The only conversation I ever had on the subject with said Simon 
Thomas was shortly after the trial upon the foreclosure of the mort- 
gage, in 1876; it arose from an inquiry I made of him in reference 
to a rumor I had heard as to a trust deed to 3,000 acres of land from 
Anderson Riddle to W. C. Riddle, as trustee for Mrs. Seny Ann 8. 
Riddle. He replied that he had never heard of such a deed. I 
never told Mr. Thomas that Mr. Riddle had told me of any trust 
deed, but remarked that I had heard Mr. Youngblood or some one 

else speak of it since the trial. I certainly never had any 
219 conversation with Mr. Thomas about a trust deed to the 

premises now in controversy. No one was present during the 
conversation ; the conversation was in Sandersville & many years 
after the mortgage upon the premises in dispute was made; nor did 
JT ever at any time tell Mr. Thomas or anybody else that Riddle, the 
mortgagor, gave me any notice or told me of any trust claim or 
deed of any kind at any time, either before or after the mortgages or 
either of them was given. 

Int’y 7. To the 7th direct int’y the witness, answering, saith: 
At the spring term, 1876, our firm obtained a decree in Washing- 
ton superior court upon a foreclosure of the $90,000 mortgage for 
about $86,000. There was embraced in the proceeding to foreclose 
certain crop liens in our favor against said Riddle, where the prop- 
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erty levied upon by us had been replevined and security given. This 
was done by consent of all parties. The case was settled upon the 
basis of the instrument appended to these answers and marked 
Exhibit A. These crop liens amounted to about $18,000. 

Int’y 8. To the 8th direct int’y the witness, answering, saith: 
The instrument hereto attached and marked Exhibit A is the origi- 
nal settlement referred to. 


Cross-interrogatories : 


1 X Int’y. To the first X int’y the witness, answering, saith: 
Yes. 


2 X Int’y. To the second X int’y the witness, answering, saith: 
Yes. : 


3 X Int’y. To the third X int’y the witness, answering, saith: I 
have no distinct recollection of my evidence before said com. 

220 = It was in relation toa matter which concerned me personally 
but little, and I therefore did not charge my memory with 

the details. I cannot say that I testified to owning 10,000 acres of 
land in Washington Co., worth $100,000. I don’t think I so testified. 


4X Int’y. To the 4th X int’y the witness, answering, saith: I 
don’t think I did. 


5 X Int’y. To the 5th X. int’y the witness, answering, saith: I 
have looked at and carefully examined said printed slip, but I do 
not recognize it as reporting correctly my evidence before said com. 
One thing in connection with this examination did make an im- 
pression upon my mind, and that was the ridiculously incorrect 
report of my evidence which appeared in the Constitution next 
morning. I immediately called the attention of Mr. Miller, chair- 
man of the com., to this fact, and that gentleman promised that I 
should have an opportunity of correcting the testimony before the 
com. This promise has never been fulfilled, and I am constrained 
to brand the report as it appeared in the Constitution as full of error 
and unworthy of credit. Ido not blame the Constitution with these 
errors, but I incline to the belief that they printed what the com. 
gave them. I don’t remember the date of my being before the com. 


6 X Int’y. To the 6th X int’y the witness, answering, saith: 
About $21,000; I was the purchaser. 


7 X Int’y. To the 7th X int’y the witness, answering, saith: I did 

not hear Mr. Gilmore make any statement at such sale about 

221. the trust property. All that he said has been fully set out 
in answer to the 3rd direct int’y. 


8 X Int’y. To the 8th X int’y the witness, answering, saith: I 
know nothing further in answer to this int’y. 
B. J. WILSON. 


Leg 
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Answered, sworn to, and subscribed before us this Aug. 30th, 


1883. 
MARSHALL J. CLARK, 
Commissioner. 
JOS. J. ECK FORD, 


Commissioner. 


Notre.—The instrument hereto annexed and marked Exhibit A 


is the agreement referred to in the answers to the direct int’ys 7 & 8.. 


MARSHALL J. CLARK, Com’. 
JOS. J.. ECK FORD, Com’r. 


Notre.—The erasures in lines 19 & 20 of page 2 and the inter- 
lineation between lines 21 & 22 on page 4 were inade by the com- 
missioners 1n the course of executing the int’ys. 

MARSHALL J. CLARK, 
Commissioner. 
JOS. J. ECK FORD, 


Commissioner. 
Exnisit A. 
In Washington Superior Court. March Term, 1876. In Equity. 
W. C. Rippte vs. B. J. Witson & Co. 
& decree in favor of defendants. 


The following settlement of the above case, so far as concerns the 
said Wm. C. Riddle, J. T. Youngblood, David Tanner, H. Kk. New- 
some, Mark Newman, P. Happ, George W. Kelly, Sr., his securities 
upon replevin bonds and forthcoming bonds, and the said B. J. 
Wilson & Co., is hereby agreed upon as follows : 

1st. The said decree is to stand as appears upon record, all con- 

flicting claims to all the Riddle lands conveyed by the mort- 
222 gage in the broadest sense to be abandoned and quit-claim 

deeds to be executed to said B. J. Wilson & Co. of such lands 
as have been conveyed to the said securities during the year 1876; 
also all claims to the perishable property on the place of every 
discription such as were turned over to the securities (save the im- 
mediate household & kitchen furniture of Mr. Riddle) to be aban- 
doned & conveyed to said Wilson & Co.* 

All opposition to the verdict of the jury, at law or equity, to be 
abandoned by dismissing mutually the motions for new trial in 
said case pending in said superior court by proper orders, and di- 
rections to be given for that purpose to the clerk of the superior 
court, and the securities for their release to pay the sum of three 
thousand dollars, with interest at the rate of seven per cent. per 
annum from the first day of June, 1876. : 


* Words “conveyed to said Wilson & Co.” inserted before signing. 
Attest: C. C. PARSONS. 
EK. A. SULLIVAN, 
N. P. § ex Officio J. P. 


oewemnnmnaants — “ 
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And it is further agreed upon the part of W. C. Riddle and the 
securities above named that the decree heretofore taken in this case 
be amended by the said several securities consenting to be made 
parties to said decree at the next term of the superior court, so as to 
carry out this agreement and to bind the said securities for the 
amount stated and the interest, and that the executions shall issue 
as against said Riddle for the amount of said decree and judgment 

at once,* and in accordance therewith a judgement & exe- 
223  cution against said securities as soon as applied for by said 

B. J. Wilson & Co. or their attorneys as against said securi- 
ties for the sum of three thousand dollars & interest, jointly and 
severally; this latter execution against the securities to be stayed 
till the first day of November next. 

And it is further agreed in consideration of this settlement that 
the said B. J. Wilson & Co. is to allow or convey to said W. C. Rid- 
dle & wife a homestead exemptidn or life interest in one hundred 
acres of land, to embrace the dwelling-house, yard, garden, & orchard, 
where said Riddle now resides, the boundaries thereof to be desig- 
nated by said B. J. Wilson; and the said securities further agree to 
deliver or cause to be delivered to the sheriff or other proper officer 
the six mules now on the premises and in possession of Riddle, 
Minor, and Henderson, which were covered by the mule mortgage, 
as the residue now remaining on hand, to be sold under the execu- 
tion & judgement against Riddle upon the foreclosure of the mule 
mortgage, & as in satisfaction of their replevy and forthcoming bond 
to the sheriff. 

This agreement is not to be construed to release James M. Minar 
or W. J. Henderson as co-principals with said Riddle on their joint 
notes and cross-liens from their liability to said B. J. Wilson & 
Company upon the judgements & decree; the said securities only 

to be released upon a faithful compliance with this agree- 
224 ment; and it is further agreed that J. T. Youngblood, H. 

Kk. Newsome, and David Tanner, part of said securities, do 
further agree to pay, in addition to the above three thousand dol- 
lars & interest, the sum of five hundred dollars, to become due Ist 
day of December, 1876, to be secvred by the notes of said parties, 
bearing interest from date at seven per cent., as a part of the settle- 
ment. 

It isthe understanding, spirit, and intention of this settlement that 
the securities hereinbefore named are to be entirely and absolutely 
released, upon compliance with this agreement, from all lability 
as securities of W.C. Riddle and W.C. Riddle & W. J. Henderson 
& W.C. Riddle and James M. Minar upon cross-liens, mortgages, 
or bonds arising under them. 


* Words ‘at once’’ and interlined before signing & words ‘‘and said Riddle” 
erased before signing & letter ‘‘s’’ on word orchard erased before signing. 
©. C. PARSONS. 


K. A. SULLIVAN, 
N. P. § ex Officio J. P. 


Attest: 


os @ Pi. 
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In witness whereof we have hereunto set our hands and affixed 
our seals as parties anaes and securities this August the third 
day, A. D. eighteen hundred and seventy-six. 


WM. C. RIDDLE. L. S. 
J. T. YOUNGBLOOD. [t.s. 
DAVID TANNER. L. S. 
H. K. NEWSOME. L. S. 
M. NEWMAN. L. S. 
GEO. W. KELLY. L. S. 
, L. 8. 
L. s. | 


B. J. WILSON & CO.. 
By B. J. WILSON. 


Signed & executed before us— 
C. C. PARSONS. 
KE. A. SULLIVAN, 
N. P. & Ex Officio J. P. 


225 $500.00. 


Received, Sandersville, Ga., Aug. 3rd, 1876, five hundred dollars 
by sight draft on L. S. Gilmartin, & signed by P. Happ & Son, asa 
credit on the within three thousand dollars. 

B. J. WILSON & CO., 
By B. J. WILSON. 


Endorsements on envelope: I, Joseph J. Eckford, one of the com- 
missioners on the within commission, do hereby certify that I have 
this day deposited in the post office at Atlanta, Ga., the inclosed com- 
mission and depositions for transmission by mail to Savannah, 
Ga., this 30th day of August, 1883. Jos. J. Eckford, commissioner. 
Jos. J. Eckford, com’r. (Seal.) Marshall J. Clark, com’r. (Seal.) 
Post office, Atlanta, Ga. Received this package from Jos. J. Eck- 
ford, to be transmitted by mail to Savannah, Ga., this 30th day of 
Aug., 1883. B. H. Camp, P. O. inspector, acting postmaster. Re- 
ceived, in due course of mail, this 31st day of Aug., 1883. L.McLaws, 
P. M. per A. C.C. Received by mail and filed this 31st day of Aug., 
1883. M. Erwin, dep’y clerk. 


Upon application of counsel for plaintiffs, ordered that the within 


deposition be opened in open court this Nov. 28th, 1883. 
| JAS. W. LOCKE, Judge. 


The SERED 
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re 
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226 Further Testimony Offered in Evidence by Defendant. 


ao 


In the Circuit Court of the United States for the Southern District 
of Georgia. 


WitiiaM C. Rrppuxz, Trustee of Seny Ann S. Riddle, e¢ al. 
vs. 
BENJAMIN J. WILSON. 


Bill for relief, &c. 


Interrogations to be propounded to Thomas Spencer, a material 
witness for the defendant in the above-stated cause and who re- 
sides in the county of Hall, State of Georgia: 

Int. lst. Do you know the parties or any of them ? 

Int. 2d. Say whether you have been a stenographic reporter, and, 
if so, whether you ever rendered service in that capacity in Wash- 
ington superior court, and, if so, when and under what circum- 
stances and by whose appointment or procurement. 

Int. 3d. Say whether or not you reported the evidence as given in 
in that court by William C. Riddle in a certain case there tried ; if 
so, what case was it? If you cannot name all the parties to it, men- 
tion as many as you can, and otherwise identify the case distinctly, 
if in,your power. Say also whether or not Benjamin J. Wilson, the 
defendant in this present cause, was present at that trial. 

Int. 4th. Annex your report of Riddle’s evidence or cause it to be 
annexed to your answers hereto. What is wanted is this original 
report. If it has been lost or destroyed, or if for any reason it 

cannot be annexed and returned with your answers, state the 

227 ~—‘ fact in full so that its absence may — legally accounted for, 

and in that event furnish a specimen of the characters in 
which it was written. 

Int. 5th. Did you or not ever render the original report into writ- 
ing of the common or ordinary characters; if so, when, and what 
can you say of the accuracy, fullness, and fidelity of that rendering? 
Annex or cause to be annexed to your answers that rendering also, 
and let it be returned as a part of your evidence—both it and the 
original report. Should the rendering heretofore made (if any) be 
lost or destroyed make another and send it up; let it be exact, full, 
and accurate in every respect. 

Int. 6th. Explain thoroughly the cireumstances of making the 
original report in so far as they will tend to throw light on its accu- 
on and completeness; say whether the evidence was taken down 
at the very time it was delivered or ata different time; also whether 
it was reported word for word or only the substance, &c., Xe. 

Int. 7th. How long have you been a stenographer and how long 
have you acted as a stenographic reporter? Are you an expert in 
that profession or business? 

Int. 8th. Did you report the evidence of one Simon (or Simon W.) 
Thomas in the same case and at the same trial? If so, answer the 
same questions as to his evidence which have been asked you about 


Riddle’s. 


LANIER & ANDERSON, 
Ait’'ys for Defendant. 
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228 Cross-interrogatories : 


1st. Cross. If you say you took down the evidence in any case in 
the superior court of Washington county between B. J. Wilson & 
Mrs. Seny Ann 8S. Riddle, state whether or not B. J. Wilson testified 
in said case, and if you say that he did attach the record of his 
evidence to your answers; attach the original, if written in short- 
hand, and also the copy written out in long hand ; attach the whole 
of Wilson’s testimony, original, if you have it; if you have not, at- 
tach any copy that you may have, accounting at the same time for 


the loss of the original. 
E. S. LANGMADE, 
O. H. ROGERS, 
Att? ys for PVt ffs’. 


Endorsements: In the United States circuit court for the southern 
district of Georgia. Wm. C. Riddle, trustee of Seany Ann S. Riddle, 
et al. vs. Benj. J. Wilson. In equity. Interrogations for Thomas 
Spencer. Filed in clerk’s office Aug. 23d, 18838. Marion Erwin, 
dep’y clerk C. C. Due and legal service of these interrogatories 
acknowledged. Copy filing and notice of filing waived. Let com- 
mission issue instanter this 21st Aug., 1883. O. H. Rogers, att’y 
for pl’ffs. Filed Aug. 23, 1883. M. Erwin, dep’y clerk. 


229 Commission to Examine Witnesses. 


UNITED STATES OF AMERICA, 
Southern District of Georgia, Eastern Division : 


In the Circuit Court of the United States for the Southern 
District of Georgia. 


To Claud Estes and L. D. Puckett, Esquires, Greeting: 

Know ye that, in confidence of your prudence and fidelity, you 
are hereby appointed and by these presents are vested (any two or 
more of you) with full power and authority diligently to examine all 
witnesses whatsoever upon certain interrogatories to be exhibited to 
you in a certain cause, pending and to be tried in the said court, 
wherein W. C. Riddle, trustee, is complainant and Benj. J. Wilson is 
defendant, as well on the part of the Sihadaad as on the part of the 
said plaintiff or either of them. 

And it is required of you (or any two or more of you) that on cer- 
tain days and at certain places, by you to be appointed for that pur- 
pose, you do cause the said Thomas Spencer, of Hall county, Georgia, 
a material witness on part of the defendant, to come before you, and 
then and there examine him upon the said interrogatories on his 
corporal oath first taken before you (or any two or more of you) on 
the Holy Evangelists, and that you do take such his examination, 
and reduce it into writing; and when you shall have so taken it 

you are to send the same to the clerk of the circuit court 
230 of the United States for the southern district of Georgia, at 

Savannah, Georgia, closed upand under your seals (or the seals 
of any two of you) distinctly and plainly set, together with the said 
16—86 7 
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interrogatories and this writ; and, further, that you and each of 
you, before you act in or be present at the swearing or examining 
any witness or witnesses, do severally take the oath first specified in 
the schedule hereunto annexed, and full power is given you or 
either of you, jointly or severally, to administer such oath to 
the rest or any other of you upon the Holy Evangelists; and | 
it is further required of you that all and every of the clerk or = | 
clerks employed in taking, writing, transcribing, or engrossing 
the deposition or depositions of witness- to be examined by virtue | 
of these presents shall, before he or they be permitted to act as —_ 
clerk or clerks as aforesaid or be present at such an examination, 
severally take the oath last specified in the said schedule annexed, 
and full power and authority is also given you or any of you, jointly 
or separately, to administer such oath to such clerk or clerks upon 
the Holy Evangelists, 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Savannah, this 
934 day of August, in the year of our Lord one thousand eight hun- 
dred and eighty-three, and the one hundred and eighth year of 
American Independence. 

[Seal of the Court.) ’ 


MARION ERWIN, 
Dep’ty Clerk C. C. 


231 SCHEDULE. 
The Commissioners’ Oath. 


You shall, according to the best of your skill and knowledge, 
truly, faithfully, and without partiality to any or either of the parties 
in this cause, take the examinations and dipositions of all and 
every witness and witnesses produced and examined by virtue of the 
above commission upon the interrogatories now produced and left 
with you; and you shall not publish, disclose, or make known to 
any person or persons whatsoever, except to the clerk or clerks by 
you employed and sworn to secrecy in the execution of this com- 
mission, the contents of all or any of the depositions of the wit- 
nesses or any of them to be taken by you and the other commis- fi N 
sioners In the said commission named or any of them by virtue of : 
the said commission until publication shall pass by rule or order of 


said court, so help you God. 
CLAUD ESTES. ee 
L. D. PUCKETT. 4 


= 


> 


ee eee 


.. 


Subscribed and sworn to before me this 8th day of Sept., 1883. 
SAMUEL C. DUNLOP, 
U.S. C. C. Comm’r. 


Endorsements: In the circuit court of the United States for the 
southern district of Georgia, eastern division. Wm. C. Riddle, 
trustee, compl’t, vs. B. J. Wilson, d’f’t. Commission to examine wit- 
nesses on the part of the defendant for the examination of Thomas 


Spencer, Hall Co., Ga. 
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232 Deposition of Thomas Spencer, Witness on Part of Defendant. 


In the Circuit Court of the United States for the Southern District of 
Georgia. In Equity. 


WintrAmM C. Rippwe, Trustee, ec al. vs. BENJAMIN J. WILSON. 
Bill for relief, &e. 


Examinations and depositions of witnesses produced, sworn, and ex- 
amined by the undersigned commissioners — issuing out of the 
honorable the circuit court of the United States for the southern 
district of Georgia, taken and reduced to writing in Gainesville, 
Hall county, Georgia, in the law eftice of Claud Estes, on this 
(Sth) eighth day of September, 1883. 


Thomas Sprnerr, aged 67 years, being duly sworn, answers and 
deposes as follows, to wit: 

To the tirst direct interrogatory the witness, answering, saith: I 
know Benj. J. Wilson well; I know Wim, C. Riddle only incident- 
ally, and also Mrs. Riddle incidentally. 

To the second direct interrogatory the witness, answering, saith : 
I have been a stenographic reporter. I did render service in that 
capacity In Washington superior court, Judge Herschel V. Johnson 
presiding, in September, 1877. I was at that time the official re- 
porter for the Macon circuit, but was engaged to take down testi- 
mony in criminal cases in Jefferson and Washington counties, in 
the middle circuit, and, being present at the September term of 
Washington superiar court, 1877, I was engaged by Benj. J. Wilson 

or his counsel, with the approval of the presiding judge, to take 
233 down the testimony in a civil case pending in Washington 
superior court. 

To the third direct interrogatory the witness, answering, saith : 
I did report the evidence of Wm. C. Riddle in a certain case then 
tried. It was the case of B. J. Wilson and Co. vs. Wm. C. Riddle 
and Seny Ann Riddle, claimant—a claim case. Benjamin J. Wilson, 
the defendant in the present cause, was present at that trial. 

To the fourth direct interrogatory the witness, answering, saith : 
My report of Riddle’s evidence cannot be annexed to my answers 
hereto, for the reason that such report is contained in a book in 
which I took down the evidence in said case. In the same book 
there is taken down the evidence in other cases, both criminal and 
civil, and in places on one side of a leaf is the evidence taken down 
in the Wilson-Riddle case, and on the other side of the same leaf is 
the evidence in some other case. The book in which the evidence 
was taken down is my own private property and is valuable to me 
and I cannot mutilate it by tearing out the leaves, and, besides, if I 
should tear them out, on one side of some of them is evidence taken 
in other cases, and would leave my report in the other cases muti- 
lated and incomplete. I furnish herewith, on a sheet of legal cap 
paper, marked Exhibit “A” and signed by myself, a specimen of 
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the characters in which the evidence of Wm. C. Riddle were written 
on said trial. 
To the fifth direct interrogatory the witness, answering, 
234 saith: I did render the original report into writing into Eng- 
lish, the common or ordinary form, immediately after the trial 
of said case; that rendering was accurate and was of all the testi- 
mony of all the witnesses in the case, including the rulings of the 
court, and was a faithful verbatim rendering, to the best of my skill 
and ability. 

The rendering of my report of said testimony referred to in this, 
my answer to the 5th direct interrogatory, was by me, upon its com- 
pletion, filed with the clerk of the superior court of Washington 
county, S. M. Northington. I have not seen that rendering since I 
left it with Mr. Northington ; I don’t know where it is; it 1s not in 
my power, custody, or control. I made another rendering or trans- 
lation of the entire evidence, which I furnished to Benj. J. Wilson ; 
this last rendering was made Oct. 29, 1879, at the request of Mr. 
Wilson. 

In obedience to the request contained in the fifth direct interrog- 
atory, I have made another rendering from my original notes of the 
evidence of Wm. C. Riddle, the same being a full, accurate, and 
faithful and verbatim rendering of his entire evidence on said trial, 
there being seven pages and eight lines of the same written by me 
on legal cap paper, each page numbered at the top, each page of 
said rendering of Wm. C. Riddle’s evidence being signed by me on 
the left margin; and my certificate, attested by Claud Estes and L. D. 

Puckett, is attached and written on the 8th page of same 
235 and signed by me and dated Sept. 8th, 1883, marked Exhibit 
sé mn” 

To the sixth direct interrogatory the witness, answering, saith: 
The original report of the evidence of Wm. C. Riddle and the other 
witnesses in said case was taken down by me word for word as each 
testified in open court. Isat at a convenient place in the court- 
room during said trial, and caught distinctly and sat down accu- 
rately each word that each witness testified. I had no interest in 
the case. I simply was a sworn official to take down the evidence, 
which I did. 

To the seventh direct interrogatory the witness, answering, saith : 
I have been a stenographer for about 48 years, and I was a sten- 
ographic reporter from 1871 to about 1881. First I was official re- 
porter for the Atlanta circuit and next for the Macon circuit. I am 
an expert in that profession or business, so far as the system I use is 
concerned. 

To the eighth direct interrogatory the witness, answering, saith: 
I did report the evidence of one Simon Thomas in the same case 
and at the same trial. For the same reasons given by me in my 
answer to the fourth direct interrogatory I cannot attach the origi- 
nal report of the evidence of Simon Thomas, but I do attach to and 
embrace in my answer a full, accurate, faithful, and verbatim ren- 
dering in English from my original notes — the evidence of said 
Simon Thomas. The said rendering contains exactly what said 
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Simon Thomas swore on said trial. Said rendering 1s writ- 
236 ten by me on legal cap paper and is one page and 12 lines, 

numbered 1 & 2. To better identify said attached rendering 
I have signed my name on the-left margin of each page, and have 
appended and signed a certificate on page 2, which 1s attested by 
Claud Estes and L. D. Puckett, commissioners. I also attach to my 
answers a specimen of the characters in which the original notes of 
the evidence of said Simon Thomas is written down, marked Exhibit 
“DPD” and signed by me below said characters on same sheet or page. 


Answers to Cross-Interrogatories. 


To the first cross-interrogatory the witness, answering, saith: B. 
J. Wilson did testify in said case. For the reasons given in my 
answer to the fourth direct interrogatory I cannot attach the origi- 
nal in short-hand of ‘the evidence of B. J. Wilson, but I do attach to 
and embrace in my answer to the cross-interrogatories a reading or 
translation of the evidence of B. J. Wilson on said trial. The said 
rendering in English contains a full, accurate, faithful, and verbatim 
report of the testimony of said B.J. Wilson on said trial. The 
better to identify the attached rendering of the evidence of said B. J. 
Wilson I will say there are seven pages of it, numbered 1 to 7, writ- 
ten by me on legal cap paper, and I have signed my name on the 

left margin of each page and have written and signed a cer- 
237 _tificate at the bottom of said seven pages, which is attested by 
Claud Estes & L. D. Puckett, commissioners. 
THOMAS SPENCER. 


Answered, sworn to, and subscribed before us, in our presence, 
this September 8th, 1883. 


CLAUD ESTES, [L. s.] 
Commissioner. 

LESTER D. PUCKETT, [t. s.] 
Commissioner. 


GroraliA, fall County: 


_ We, the commissioners who executed these interrogatories, do cer- 
S tify that we had no clerk, but that Claud Estes, one of the commis- 
sioners, acted in that capacity after taking the oath prescribed for a 


clerk, this Sept. Sth, 1883. 
CLAUD ESTES,  [L.s.] 
Comm’r. 
L. D. PUCKETT, — [1.s.] 


Comm ’r. 


Here follows Exhibit “A,” contain’g nine lines of stenographic 
characters, beginning with the name of Wm. C. Riddle and ending 
with the name of Thomas Spencer, both in the handwriting of the 
said Spencer. 
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Exursit “ B.” 
WILLIAM C. RipDLE sworn (for defence). 
Examined by Judge Twiaas : 


Question. (Paper handed to witness.) Do you recoguize that deed ’ 
* Answer. Yes; [ have seen it before. 

Question. Do you know the property it conVeyed ? 

Answer, Yes; T have part of it, 

Question, In what capacity do you hold it? 

Answer, As trustee for my wile, 

Question, Who was ia possession of that property when 
238 the deed was executed ? 
Answer, I had, 

Question, Under what title? 

Answer. Under a trust deed, for my wife and children. 

Question. When you were in possession what control had Ander- 
son Niddle over it? 

Answer. He had none; I had absolute control. 

Question. How was Anderson Riddle supported ? 

Ayswer. When his supplhes were out I sent some over to him. 

Question. What became of the proceeds of the place? 

Answer. I used them myself. 

Question. What title did you hold that land by? 

Answer. A deed of trust to my wife ard children. 

Question. Had you ever any other title but this? 

Answer. I never had. 

Question. Was the deed made by Anderson Riddle ever deliv- 
ered ? 

Answer. Yes; it was delivered to Mrs. Riddle. 

Question. By whom? 

Answer. By my father to Mrs. Riddle, in presence of Aaron 
Brantly. He carried it and read it. I assisted him in reading it. 

Question. Who has been in possession of that land since? 

Answer. I have, as trustee for Mrs. Riddle, managing it. 


Cross-examination by Judge McKay: 


Question. Did your father continue to live on the place ? 
Answer. Yes; part of the time, 
Question, He did not change his residence ? 
Answer. Not right at that.time; he kept his bed and things there 
most of the time, 
Question, Did he come to your home awhile befor his 
death ? 
29 _aluswer, Ue stayed over awhile, but the children annoyed 
vier, | 
Question, Where did he stay while he lived ? 
Answer, He lived on the place, 
Question, Where he always lived ? 
Answer, Yes; till a short time before his death. 
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Question. He continued to live there from time he made deed to 
you till his death ? 

Answer. Yes; he continued to live there after he made the deed. 

Question. Did you nut always openly claim this place as your 
own? 

Answer. No, sir. 

Question. Why did you not give this land in for taxes as trustee 
for your wife ? 
Answer, I jus gave it in in my own name, 

Question, In 1849 

Answer, IT think so, 

Question, In 1850? 

Answer, I think so, 

Question, Did your father give it in? 

Answer. I don’t recollect. 

Question, Don’t you know your father gave it in after deed was 
made ? 

Answer. I do not; I don’t recollect. 

Question. You never gave it in as trustee? 

Answer. I don’t think I ever gave returns as trustee. 

Question. Did you not say to or in presence of W. P. Smith, in 
last year, that you intended to keep this thing concealed about this 


deed ? 
Answer. No, sir; I never did. 
240 Question. Did you not say to him or in his presence that 
you were pu-posing to keep this trust deed concealed and 

take your chances, or something like that ? 

Answer. I did not, sir. 

Question. At the time this deed was made had not your father 
parted from his wife ? 

Answer. Yes; I think he had. 

Question. Did she ever sue for a divorce ? 

Answer. Well, they commenced a case, [ think; [ don’t recollect 
what time. 

Question. When did they part ? 

Answer. I don’t recollect. 


(Here court adjourned, & on reassembling W.C. Rropir was re- 
introduced.) 


Question on cross-examination, You said after making of this 
deed your father was dependent upon you; he had no property. 

Answer, He had some; he had a horse & buggy, a wateh, and 
some hand, 

Question, Did you and he Ram in partnership in 1854 to 1860” 

Answer, We did not, sir, 

Question, What was the condition of your fither’s health in 184 
to 18612) Who gave in his taxes ? 

Answer, I generally done it, 

Question, Did you attend te your father’s business before this deed 
was made ? 

Answer. No, sir; he had his own overseer. 
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Question. Who saw the deed made ? 

Answer. John Harrison, I think ; he is living now in lower part 
of this county. 

Question. Did you say your father did not change his residence 

after this deed was made? 
241 Answer. No, sir (he did not). 
Question. What negroes did your father own at the time 
this deed was made? Did he own a family called Gordon negroes? 

Answer. They were not called Gordon negroes then ; they took that 
name afterwards; a portion of them kept his house. 

Question. A large portion remained till they were set free? 

Answer. Yes; the larger portion did; they were negroes included 
in this deed. 

Question. Was there a negroe woman named Dilsey ? 

Answer. Yes, sir; I don’t know what became of her. 

Question. Until she was free where did she stay ? 

Answer. She worked on the farm; she lived on the place father 
lived on. 

Question. Till she was free ? 

Answer. Well, off and on she did. She was mother of some of 
these negroes; F. was a blacksmith; he was Dilsey’s son; I don’t 
recollect where he lived. 

Question. Was Tobe one of these negroes? 

Answer. Yes; he lived part of the time at father’s place, part at 
mine. 

Question. Where was his home ? 

Answer. I think at father’s place ; I don’t recollect about Seeny ; 
I think Warf staid at my place; Morgan staid at father’s place; S. 
was there; Mitchel staid at father’s; Redding staid there; Jeff staid 
there; Sonny staid at my place; Jim staid at father’s place; Miles 

staid there, too; Isam staid part of his time there and part 
242 with me; none were kept there particularly ; they did not all 
continue to live at father’s place. 

Question. Did not all but one or two remain on the place ? 

Answer. They staid there; I worked them; I put them to plow; 
there was a man — name of Sandy, a carriage driver ; he staid at my 
place, and a girl — name of Rhoda staid at my place. 

Question. You say your father owned a little land; what land ? 

Answer. Part of fourteen hundred acres, open land. 

Question. What was it worth in 1848 ? 

Answer. I suppose it was worth one and a half to two dollars an 
acre—that is, the land mentioned in the deed bounding this tract ; 
many old flats and claims came in. 

Question. What was the land worth at that time ? 

Answer. I said one & a half to three dollars, lands mentioned in 
the deed, as bounding this tract in dispute. 

Question. You said there were many claims against this land ? 

Answer. Yes; taken up in little plats. 

Question. What was your father’s interest in the whole place 


worth ? 
Answer. I suppose some twelve hundred dollars. 
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Redirect examination : 


Question. Did you say a large portion of the negroes staid where 

your father was staying ? 
—- Yes, sir; my father’s place was about ? of mile from my 
ace. 
. Question. Was the place your father lived at included in the trust 
settlement ? 

Answer. Yes, sir. 

perc Who controlled the negroes after the trust deed was 

made? 
243 Answer. I did, sir; I took absolute control. 

_ Question. Why did they remain on the place where your 
father lived ? , 

Answer. They had the buildings there; that was why they re- 
mained there. 

Question. Where was the stock they worked ? 

Answer. On my place. 

Question. Did you say these were the Gordon negroes ? 

Answer. No; not all the Gordon negroes; I think after freedom 
they took that name; the Gordon negroes were a different family. 
altogether. 

Question. Did Mrs. Anderson Riddle have a life estate ? 

Answer. Yes; that was the Gordon negroes, and they assumed his 


~ name afterwards. 


W. C. RIpD_e again introduced for defence : 


Question by Judge Twiees. Did you ever have a conversation 
with Mr. Wilson in Savannah with reference to this trust estate be- 
fore the mortgage was made ? 

Answer. I did; he spoke about wanting papers when I wanted to 
get supplies, and I agreed to mortgage eight thousand acres of land, 
and I said there was a trust deed on three thousand acres, but the 

apers were destroyed and I did not expect they would be estab- 
ished. He said that would make no difference he would settle that 
up, it should not bother me. Hesaid he would settle it up and there 
would be no trouble; that was before the first mortgage was given, 
and before this present mortgage ; that took place in Savannah. 


Cross-examination by Judge McCoy : 


244 Question. Was anybody there but Wilson and you at this 
conversation ? 

Answer. No, sir. 

Question. Where did it occur ? 

Answer. In Savannah, in his office. 

Question. How long before the mortgage ? 

Answer. I think it was in 1867 the conversation took place, three 
years before the mortgage was made. 

Question. What was it you told Mr. Wilson ? 


17—86 
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Answer. I sai®®on a portion of the land there was a trust deed ; at 
the time I was giving him some other papers ; that was not at the 
time this mortgage was made. 

Question. Do you remember that soon after the trial of the mort- 
gage case between you & Wilson that you had a settlement with 
him about securities and carrying the case to the supreme court ? 

Answer. Yes; I did not consult my wife about that settlement; I 
told her they were trying to make a compromise. 

Question. Did you consult her about the terms of the compro- 


mise ? 
Answer. Youngblood went to see Wilson to see what terms we 


could make; Youngblood came back and said that Wilson said he 


would be very liberal. 
Question. Had you consultation with your wife about it? 
Answer. I did speak to her about it. I said we were going to try 
for a compromise ; I told her about compromise of a hundred acres ; 
she said she would have nothing of it. 
Question. Still you made the settlement ? 
Answer. When I came back the securities urged me so that I 
sanctioned it, when my wife said she would not have it. 
Question. Did you notify Mr. Wilson then of that fact ? 
245 Answer. I don’t know that I did. 
Question. Did your wife know of the settlement ? 
Answer. She knew we were trying to compromise; she heard 
what Mr. Wilson’s terms were. 


Redirect examination: 


Question. Did Mrs. Riddle know that a compromise had been 


effected ? 
Answer. Well, she heard it, but said she would not have anything 


to do with it. I did not tell her it was effected. 


Recross-examination : 


—. I never told Mrs. Riddle that a statement was effected. 

Question. Did you tell her the case was stopped ? 

Answer. No, sir; I don’t think she knew that. When she heard 
about the hundred acres she said she would have nothing to do 
with it. 

Question. Did you not tell her about a house being built on 
another place? 

Answer. That was talked of here, but not to her. 

Question. Did you tell Mr. Wilson that you had consulted her? 

Answer. No, sir; not that she would not agree. 


(The last question & answer objected to & withdrawn.) 


GeoraiA, Hall County: 


I, Thomas Spencer, hereby certify that the above and foregoing 
and attached seven pages and eight lines is a full, accurate, faithful, 
and verbatim rendering from my original short-hand notes of the evi- 
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dence of William C. Riddle taken down by me ons#he trial of a case 
in Washington superior court in September, 1877, of B. J. Wilson & 
Co. versus William C. Riddle & Seny Ann Riddle, Claimant. 


September 8th, 1883. | 
THOMAS SPENCER, 
Stenographer. 


Attested by— 
CLAUD ESTES, Com’r. L. S. 
LESTER D. PUCKETT, Com’r. [L.s. 


246 ExHIsit “C,” 


Simon THOMAS sworn: 


Question. Did you ever have a conversation with B. J. Wilson 
in reference to these trust papers? 

Answer. Yes, sir. 

Question. Where? 

Answer. In Col. Worthing’s office; there was no one present but 
Col. Wilson & myself; that was at the September term, 1876, of this 
court. 

Question. What were you talking about? 

Answer. Of this trust deed. 

Question. What did Cul. Wilson say about the trust estate? 

Answer. I don’t remember that he spoke of a trust deed ; he said 
Riddle had told him there was an old deed that had been destroyed 
to some of this land, but that it was destroyed and he did not think 
it ever would be established. 

Question. What were you talking about at the time? 

Answer. He was speaking of the trust deed. 

Question. In that conversation what did Wilson state to vou? 

Answer. I don’t remember further than he said what Riddle 
said, there had been an old deed toa portion of this land; that it 
had been destroyed and he did not apprehend any trouble from it; 
Riddle said he did not think there ever would be any trouble. 


Cross-examination : 


Question. Was not this conversation a year ago? 
Answer. Yes; last September, after this claim was made. 
Question. Was not this what Col. Wilson said, “ Youngblood had 
told him about some old papers before the settlement?” 
247 Answer. No; I don’t recollect that; there was no such lan- 
guage that Iremember. I don’t think Youngblood was men- 
tioned ; this was after this claim was made. Wilson did not tell me 
when Riddle told him about the old deed. , 
Question. Were you present at this compromise? 
Answer. No, sir; I was not in town. I heard something of it. I 


heard of the terms after they had broken up. 
Question. Did you not hear of it before ? 
Answer. No, sir; 1t was in progress before I knew anything of it. 
Question. What kin are you to W. C. Riddle? 


_ 
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Answer. Son-in-law. 
Question. Is your wife on of the beneficiaries of this deed ? 


Answer. Yes, sir. 


GEORGIA, fall County : 


I, Thomas Spencer, hereby certify that the above and foregoing 
one page and twelve lines is a full, accurate, faithful, and verbatim 
rendering from my original short-hand notes of the evidence of 
Simon Thomas taken down by me on the trial of a case in Wash- 
ington county superior court, in September, 1877, of B. J. Wilson & 
Co. vs. Wm. C. Riddle and Seeny Ann Riddle, claimant. 


September Sth, 1883: 
THOMAS SPENCER, 
Stenographer. 
Attested by— 
CLAUD ESTES, Com’r. L. S. 
LESTER D. PUCKETT, Com’r.  [t. s. 


248 Exuripir “ D.” 


Here follows eleven lines of short-hand characters commencing 
with “Simon Thoms” and signed by Thomas Spencer. 


Exuiprr “ E.” 


B. J. Witson examined by Judge McCoy: 


Question, Mr, Wilson, state what you know as to who was in pos- 
session of the lands at the date of that mortgage on May Sth, 1870. 

Answer, Mr, William C, Riddle. 

Question. State whether you have ever been on the place before 
that. 

Answer. Yes, sir; I have been on it frequently. 

Question. How long before that time? 

Answer. The first of my being on that place of Riddle’s was 1866, 
and at various times I have been on —. | 

Question. Did you ever hear him claim them as his own? 

Answer. Yes, sir; he spoke of his possessions there. 

Question. Had he ever acted in any way previously to this (mort- 
gage) in any transactions with you by which he treated these lands 
as his own? 

Answer. In 1868 he gave a mortgage to Wilkinson and Wilson. 
I was a partner in the firm. That mortgage was for eight thousand 
acres—a portion of these same lands. 

Question. Did that include this particular land in dispute ? 

Answer. Yes, sir; it embraced the land in dispute. 

Question. What became of that mortgage ? 
249 Answer. It was returned to them when this was given or 
before ; [ don’t remember now, but it was cancelled and re- 
turned. It is not in our possession. 
Question. At the time of that mortgage did you advance any 


moneys? 


SMe 
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Answer. Yes, sir; large amounts, based on the faith of this last 
mortgage. 

Question. How large amounts ? 

Answer. Iam not sure how much. He owed us some at the 
time—my impression is somewhere between sixty thousand & one 
hundred and nineteen thousand dollars. The whole advances went 
over one hundred & twenty thousand dollars. | 

Question. Who was in possession of this land? Who lived on it 
at the time of the sale? 

Answer. I understood him to be still in possession. I did not 
know of any change from the date of the mortgage. I had some 
connection with it as late as’71. I still found him in possession. 


Reintroduced : 


Question. You said Riddle told you they were his lands. How 
did that come up that he said so? | 
Answer. He was buying land, €e. 


(This answer and question were withdrawn.) 


(After the examination of Simon Thomas, B. J. Witson was rein- 
‘troduced in rebuttal.) 


Question, Did vou ever have a conversation with Mr, Riddle be- 

fore the mortgage was made in which he said there was a deed of 
trust to a portion of this land 

250 Answer, I have not the slightest recollection of such a con- 
versation, I was always under the impression that they were 

his lands—he was in possession. He talked to me a good deal about 

his lands and what he was going todo. My impression was always 

strong that he was worth the mortgage. ‘The mortgage was for ninety 

thousand dollars, 

Question. Would this land have been sufficient security for that 
amount if three thousand acres had been taken out of it? 

Answer. I don’t think it would have been sufficient security if 
three thousand acres had been taken out of it. I would not have 
taken the mortgage with that understanding. I should not have 
considered it sufticient security with that out. 

Question. Do you recollect this conversation with Simon Thomas? 

Answer. I[ had a good deal of conversation with Thomas about 
these things, but I have no recollection of telling what Mr. Riddle 
said. I was telling of a claim that Youngblood told me about— 
about a claim to release securities. It is possible I mentioned to 
him there was such arumor. I think I was asking Mr. Thomas 
about it; that is my recollection. That was about the time of the 
settlement—I think the latter part of 1876. 

Question. When did you first know of this trust deed ? 

Answer. About the time after we got the first verdict. That was 

in 1876. That was — first information I had about a trust 
251 deed. 1 asked Thomas what he knew about it. He said he 
never heard of such a thing. I told him what Youngblood 
had told me. I said J hardly thought there was anything init. I 
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— sure Mr. Thomas mentioned it to me, as if he thought Mr. Riddle 
had told me, because Mr. Riddle did not tell me. 

Question. You speak of hearing of old deeds in 1876; deeds to 
who? 

Answer. I think it was at that term. I heard that the deed was 
to Mrs. Riddle and her children; that was after the verdict in 1876. 

Question. In your conversation with Mr. Thomas about that time, 
about old deed, what information did you refer to? 

Answer. I certainly referred to a rumor I got from Youngblood 
and others that there was such claim; I don’t remember exactly 
when, but it was some time after the verdict that I heard it. 

Question. At the time of this settlenment—when was that? 

Answer. I don’t remember the precise date; I should know the 
paper; it was after the verdict; I don’t remember the date. Mr. 
Riddle never said anything to me about it (trust deed) that I recol- 
lect of at all, at any time. 

Question. What old papers did Youngblood speak of? 

Answer. No paper at all, but a claim by Mrs. Riddle in some way; 
I paid little attention to it, and it is my recollection that Young- 
blood thought there was nothing in it. 

Question. How did you come to make that settlement? 

Answer. Under the impression that there was nothing in it. 

Question. Was anything said to you at the time of settle- 
252 ment about old papers? 

Answer. No; only that they would obtain all claims. I 
looked on that as one of the claims; I did not think there was any- 


thing in it, but I covered it in the settlement as one of the claims 


that would be obtained. 

Question. When did you first get information about it? 

Answer. It could not be long before the settlement between two 
terms of court; the settlement could not have been more than a 


month after the verdict. 


Cross-examination by Judge MONTGOMERY: 


Question. When did you first commence dealing with Mr. Riddle? 

Answer. I think in 1866. 

Question. How extensive were your dealings at that period ? 

Answer. Very small; I think I advanced him two thousand 
dollars in 1866, for which he agreed to ship cotton; our dealings 
were small for some years—small comparatively; I don’t remember 


how much. 
Question. When were the first large transactions in connection 


with a mortgage? 

Answer. In the year previous, in 1869; I know that year we had 
large transactions; in the winter of 1869—1870; there were large 
transactions prior to the mortgage; the chief business was transacted 
in the winter, and these transactions of 1869 may run into 1870. 

Question. What time in 1866 did you begin dealing with Mr. 

Riddle? 
253 Answer. It might be latter part of summer or in fall. 
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Question. Whatever papers passed between you, including this 
mortgage, were collateral, and others were to be made, were they 
not? 

Answer. Made and to be made; some had been made and others 
were to be made in all these transactions. 

Question. You made advances on these papers as collateral se- 
curity ? 

Answer. Yes, sir. 


By Judge Twiacs: 


Question. Did you say you had no recollection of such a conver- 
sation as Mr. Riddle related ? 

Answer. No, sir; none in the world. 

Question. Will you swear you never did have such a conversa- 
tion ? 

Answer. No; I have no recollection of it, but the impression on 
my mind was the very reverse, and I made these large advances on 
what I believed good security, and I don’t see how I could have 
such a conversation. 

Question. Will you swear you did not have such a conversation ? 

Answer. If I have to swear either way I will swear we did not ; it 
did not occur, to my recollection. 

Question. May such a conversation not have occurred ? 

Answer. It did not occur, according to my recollection; I don’t 
remember it; it did not occur, according to my recollection ; accord- 
ing to my recollection, I did not have any such conversation. 

Question. In the conversation with Thomas you don’t 
254 recollect all that was said? 

Answer. No, sir; but I don’t think I mentioned Riddle’s 
name at all; that is my recollection—that I did not tell him that 
Riddle told me, because Riddle did not tell me. 

Question. When the first proposition was made between you and 
Riddle to mortgage this land, in that conversation did not Mr. 
Riddle mention this trust deed to a portion of this land ? 

Answer. I don’t recollect any conversation when Mr. Riddle said 
there was a trust deed conveying three thousand acres of this land 
for his wife and children, nor any conversation that way. 


Redirect examination: 


Question. What do you mean when you say you have no recol- 
lection of any such conversation ? 

Answer. I mean to say there was no such conversation. I don’t 
— it possible the thing could have occurred. I looked on him as 
wail: I advanced him two thousand dollars in cash. 

Question. When he made this mortgage had you or not any infor- 
mation of any trust deed or claim of anybody to this land? 

Answer. When he made this mortgage I never had any informa- 
tion of any claim by anybody, directly or indirectly. 

Question. If you had had such information what would you have 
done? 
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Answer. I most certainly would not have advanced him the 
money I did. 


Recross-examination : 


255 Question. In the conversation with Youngblood did you 
say anything to him about this trust property ? 

Answer. No, sir; only what occurred at the time he came tu see 
me; we spoke of a rumor; I don’t know who mentioned it first ; 
possibly I mentioned it first, because [ had talked with Col. Worth- 
ing; that was after the verdict in the big case, while the motion for 
new trial was pending; I know it was not considered anything by 
him ; that was the impression left on my mind. 


Redirect examination: 


I think litigation commenced latter part of 1870. 

Question. How long did it continue ? 

Answer. [ suppose it is not ended yet. We got a judgment in 
1876. 

Question. During that time what information had you of this 
claim ? 

Answer. None in the world till we gota verdict in the case; I 
have no recollection how T first heard of it; T think it possible Col, 
Worthing had written me; it is possible T may have mentioned it 
to Mr. Youngblood, and T could find no one till after the trial that 
ever heard of it; first [heard of any one knowing it positively was 
on the stand, 

Question, When you first went into that neighborhood did you 
see old Mr. Riddle? 

Answer, Yes; I never saw him but once, 

Question, Was anything said to you by Anderson M, Riddle as 
to who would be owners of the land at his death ? 

Answer. I don’t remember any particular conversation be- 
256 tween us; there was a general conversation with Mr. W. C, 


Riddle. 


GroraiA, fall County : 

I, Thomas Spencer, hereby certify that the above and foregoing 
and attached seven pages is a full, accurate, and faithful and verbatim 
rendering of my original short-hand notes of the evidence of Benja- 
min J. Wilson taken down by me on the trial of a case in Washing- 
ton county superior court in September, 1877, of B. J. Wilson & Co. 
vs. Wm. C. Riddle & Seny Ann Riddle, claimant. 


Sept’r Sth, 1883. 
THOMAS SPENCER, 
Stenographer. 
Attested by— 
CLAUD ESTES, Com’r. L. 8. 
LESTER D, PUCKETT. [ts. 


Endorsements on envelope: I, Claud Estes, one of the commis- 
sioners on the within commission, do hereby certify that I have this 
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day deposited in the post office at Gainesville, Ga., the enclosed com- 
mission and depositions for transmission by mail to Savannah, 
Georgia, this 8th day of September, 1883. Claud Estes, commis- 
sioner. Claud Estes, com’r. (L.S.) Lester D. Puckett, com’r. (L.S.) 
Post office, Gainesville,Ga. Received this package from Claud Estes, 
to be transmitted by mail to Savannah, Ga., this 8th day of Sept., 
1883. P. F. Lawshe, postmaster. Post office, Savannah, Ga. Re- 
ceived this package by due course of mail this 10th day of Sept., 
1883. L. McClaws, J. Received by mail and filed this 10th day of 
September, 1883. M. Erwin, clerk. Upon application of counsel 
for plaintiff-, ordered that the within deposition be opened in open 
court this Nov. 28th, 1883. Jas. W. Locke, judge. 


Notice to Complainants of Examination of Witnesses. 


In Sth Circuit Court of U. S. for the Southern District of Georgia. 
In Equity. 


W. C. Ripper, Trustee for Seany Ann Riddle, ef al, Complainants, 
S. 
Brena. J. Winsox, Defendant, 
257 Further testimony on part of defendants, 
To the complainants or their solicitors: _ 

Take notice that we will examine S. Traluck, of Riddleville, 
Washington county, Ga; J. Ben. Wilson, of Atlanta, Ga.; J. M. 
Bryan, of Riddleville, Washington county, Georgia, and FL M, 
Arnan, of Sandersville, Washington county, Georgia, as witnesses 
for the defendant in the above-stated case on the 28th day of August, 
18638, commencing at ten o'clock a.m. and continuing from day to 
day until their examinations are finished, before L. H. De Mont- 
mollin, Esq., one of the examiners of said court, at his office, in the 
city of Savannah, Ga., this 16th day — Aug., 18853. 

LANIER & ANDERSON, 
L. E. BLECKLEY, 
JAMES K. HINES, 

Sol’s for Deft. 


Endorsements: In the 5th circuit court of the U.S. for southern 
district of Ga. Wm. C. Riddle, trustee for Seany Ann Riddle, eé al. 
vs. Ben). J. Wilson. In equity, &c. Notice to complainants of ex- 
amination of witnesses before examiner. Lanier & Anderson, L. E. 
Bleckley, James K. Hines, sol’s for defendants. Due & legal service 
of within notice acknowledged and copy thus received this 16 Aug., 
1883. O. H. Rogers, pl’fis’ att’y. 


258 U.S. A,, So. Dist Ga, E. D.: 
Wa. C. Rrppie, Trustee, &e., vs. B. J. Witsoyn, 


Pursuant to the annexed notice, with acknowledgment of service 
duly endorsed thereon, [have at the time and place therein specified, 
in the presence of counsel representing and appearing for the 

18—S6 
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respective parties to said conireversy, — and, afler having daly en- 
quired of said counsel so appearing concerning their readiness to 
proceed with the examination of said witnesses, and the answers 
being in the affirmative, I did thereupon proceed with said exami 
nation as follows: 


Deposition of Sylvanus Truluck, Witness for Defendant, 


Syivanus TruLuck, sworn on behalf of the defendant, B. J. 
Wilson, says : 
I live in Riddleville, Washington county, Ga. 


Deed here shown witness, attached as exhibit to depositions of Ira 
Walden and E. 8S. Langmade, of ft. fa. in U.S. cir c’t, in case of 
Seny Ann Riddle e¢ al. vs. B. J. Wilson, said int’ys or deposition- being 
marked “ Filed Sept. 7th, 1882. W. M. Heyward, dep. cl’k.” 

Witness says: I have examined the deed carefully; I have seen 
it before; I wrote that deed probably in the spring of 1881, I think. 
This deed was not written on April 2d, 1853. Air. W. G. Bryan 

got me to write this deed. When Mr. Bryan came to me he 
259, told me he wanted me to write a deed, and brought me a 

copy of a deed similar to that, the same as that, but with- 
out any signatures; and he told me he wanted me to make the 
handwriting of the deed to be written by me as nearly like the 
handwriting of the copy he brought me as possible; and he (Mr, 
Bryan) at the same time gave me a piece of old blue paper on which 
to write it, and which is the same paper as that now attached to the 
interrogatories, Ma, Bryan also gave me some pens and a bottle of 
pale ink. Mr. Bryan told me that Mr. Minar wanted him to write 
the deed, and that he (Minar) wanted the handwriting copied as 
near as possible. ‘The paper upon which the deed was written, and 
which was given me by Mr. Bryan, was not then torn as it now is. 
The sheet was complete and perfect,and was not torn or separated at 
the places of folding as it now is. The paper when given to me was 
stained and looked very old. The deed from which I copied this 
deed was not signed at all. When I wrote this deed I gave it back 
to Mr. Bryan; it had not been signed at this time by any of the 
parties whose names now appear at the foot of it. Mr. Bryan is 
dead. When I referred to Mr. Minar in my testimony just now I 
meant James M. Minar. I know Mrs. Minar, the wife of James M. 

Minar, but, do not know her given name. James M. Minar is 
260 ason-in-law of W. C. Riddle, the plaintiff in this case, Mrs. 

Minar being Mr. Riddle’s daughter. Mr. Bryan told me that 
Mr. Minar promised him one hundred dollars as a consideration for 
writing the deed if he gained the suit. The signatures of Mr. Rid- 
dle and the witnesses to this deed have been put there since I wrote it 


and turned it over to Mr. Bryan. 


Cross-exam ination: 


I live, I suppose, about two or three miles, or perhaps more, from 
where land in question lies. I don’t know positively when this 
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litigation began, but T suppose it began before T wrote the deed: | 
knew nothing of this litigation before TL wrote the deed. T have nat 
lived in Washington Co. all my life; have been living there nearly 
four years; T have lived there continuously since TF wrote the deed, 
I suppose this is a case of some notoriety in that county, as there isa 
good deal said about it. | knew when | wrote the deed that suit 
Was going to be entered ; Mr. Bryan told me so. 1 was related to Mr. 
Bryan, but don’t know what the exact degree of relationship was. | 
copied this deed in my father’s store one night in thespring of 1881, 
in Riddleville. Nobody was present but me. The original that I had 
to copy from was, to the best of my recollection, on a new looking 
piece of white paper ; don’t know in whose handwriting it was. The 
deed which I wrote resembles the original given me to copy 
261 from in the handwriting, which is as close a resemblance as 
I could make it. The , ers hode of the deed written by 
me resembles my ordinary handwriting very little. I wrote all of 
this deed. I got nothing for writing this deed. I did it merely for 
accommodation. When Mr. Bryan had wanted writing done he 
had often asked me to do it. I don’t know Ira Walden, the witness 
to the deed; don’t know if he is living. I don’t kuow Franklin 
Tanner, the other witness to the deed; don’t know if he is living or 
dead. I first made known the fact that I had written this deed 
about six months ago. My father was the first one I told about it. 
I kept this seeret to myself for about two years, I did suspicion 
something wrong when I copied this deed under those cireum- 
stances, I consented to write this deed because I did not think it 
would injure me, All I had to do was to copy it and give it back 
to Mr. Bryan. I thought about this deed all along after writing it, 
and the more I thought about — the more I became convinced it 
ought to be known. My family and the Riddle family are on good 
terms, so far as I know. I wrote on both sides of the paper wien I 
wrote the deed. I don’t know that I could every time swear to my 
own handwriting when I had attempted to imitate some one else’s. 
In copying the deed | tried to imitate the formation of every letter 
the best I could. I could take this deed and make a copy to 
262 resemble it very much by taking my time. Mr Bryan died 
some time in May, 1882. The paper here shown me, marked 
Exhibit “A” by the examiner and attached hereto, was written by 
me with the exception of what is written in pencil. The writing in 
ink is mine; the writing in pencil is not. The first consultation I 
had with the defendants or their att’ys about this case was along in 
the spring of this year—I suppose about six months ago. I don’t 
know when trial took place here. 


Redirect : 


I have heard of-such a man as Ira Walden, but have no acquaint- 
ance with him. I positively identify this deed as the one I wrote. 
I can identify it by its looks and by the handwriting, and the con- 
tents of this deed are exactly the same as the one J copied. I only 
made the one copy. : 


S. TRULUCK. 
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Next follows a running account of S. Truluck, marked “ Exhibit 
> ® 8 > 
A” by R. H. de M., examiner; merely a specimen of S. Truluck’s 

handwriting. 


Deposition of B. J. Wilson, Witness for the Defendant. 


J. Ben Witson, sworn for the def’t, B. J. Wilson, says: 
2638 Tam xson of B. J. Wilson, the def’t. I know the two tracts 
of land involved in the suit in this case, the “ Brantley Mill” 
and “Brown” tracts. I think my father got possession of these 
places in 1877; I took charge of them in 1878. 
Question. What were the mesne profits of those two places from 
the time your father got them up to the present time? 


(Objection to any answer as to what mesne profits were during 
the year 1877, unless he has actual knowledge of the same.) 


Answer. I think 1877 was the first year he got any rents. My 
recollection is that he got no rents in 1876. Some years the place 
was not rented at all, but I have averaged it. In 1877 he got ten 
bales of cotton (lint), average weight about 500 pounds each, worth 
from thirty-five to forty dollars each. The average for the 5 years 
succeeding 1877 has been eleven bales per year of about the same 
weight and value as those mentioned H sen My father has fenced 
in both of these places. This fencing was worth about eleven hun- 
dred dollars. Two frame houses of two rooms each have been 
erected on the land. These two houses cost father about five hun- 
dred and fifty dollars. There are two cabins that have been erected 
worth about one hundred dollars. Then I dug some wells (8 in 
number)—cost about sixty dollars—and I have kept the places in 

repair all the time at an expense of about eighty-five dollars 
264 a year. My father has paid the taxes on the property, 

amounting to about a hundred dollars a year. My father 
has about fifty-five hundred acres outside of the three-thousand-acre 
suit and the fifteen hundred in dispute in this case. These last fif- 
teen hundred acres are worth more per acre than the other lands. 
Father returns seven thousand acres In one body, and not by sepa- 
rate tracts. [ made a memorandum that I considered, say, from 
$90 to $100.00 a fair proportion of his entire tax for that land. I 
think his tax in that county is some three hundred dollars. The 
plaintiffs knew of my father’s putting up these improvements dur- 
ing these years. They were neighbors. They never made any objec- 
tions to the putting up of these improvements or asserted any claim 
to the land until suit was brought by them. I managed and super- 
intended these places for my father for five years. I went there 


early in the year 1878. 


Cross-exam ination ° 


I know what was received in 1877, because I am generally familiar 
with my father’s business and manage it to a large extent. I think 
I received the rent in 1877 myself, or, if I did not, I made a settle- 
ment with the agent, Mr. Henderson. I received what rentals came 
in for the five years that I had charge of the place. I don’t know 
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how many acres there are in these two places. I have never 
265 measured them. There are about ten miles of fencing on 
those two places that I put up; it was rail fencing—pine 
and oak rails. Some of those rails cost me froma dollar and a 
quarter to a dollar and a half a hundred to put up; I should say it 
averaged a dollar and a quarter to put it up. It would take, say, 
from eight to ten een rails to the mile, according to how you 
put it up. Some of the rails, say, from old pine fields, would last, 
say, from two to 3 years, while long leaf pine will last, say, some five 
years. Rail fences are always settling and have to be kept in repair 
or added to on top continuously. In my item of repairs fence re- 
pairs are included. These two places, I suppose, would be worth on 
an average, say, seven or eight dollars an acre. I think the plain- 
tiffs claim 1,500 acres. The places would be worth somewhere in the 
neighborhood of ten or twelve thousand dollars. 
If the place was worth $10,000 and the rent was $500.00 per year, 
that me be five per cent. gross income, but expenses have to be 
deducted. 


Redirect: 


Five to six hundred dollars a year would probably be a fair rental 
value a year for those places, tenant to do repairing. ) 
J. BEN. WILSON. 


Answered by the above-named witnesses and reduced to 


266 writing by me; then carefully read over to each of said wit- 


nesses, respectively, by him signed, and retained in my pos- 
session for delivery to the clerk of the court. 
R. H. pe MONTMULLIN, [t. s.] 


Examiner. 


Endorsements on envelope: In U.S. cir. e’t, so. dist. Ga., E. D. 
Riddle vs. Wilson. Depositions of S. Truluck and J. Ben. Wilson. 
Received this package from hand of R. H.de Montmollin, examiner, 
and filed this Nov. 30th, 1888. Marion Erwin, dep. clerk. Opened 
by consent this Dec. Ist, 1883. Lanier & Anderson, d’f’t’s att’ys. 
veo. A. Mercer, H. D. D. Twiggs, att’ys for comp'l'ts. 


Clerk's Certificate, Petition and Order for Appointment of A. E. Buck 
Commissioner, A. E. Buck's Notice of Time and Place for Examining 
Witnesses, and the Testimony of Six Witnesses. 


Certificate. 


UNITED STATES OF AMERICA, \ 
Southern District of Georgia, 


I, Marion Erwin, deputy clerk of the circuit court of the United 
States of America for the southern district of Georgia, do hereby cer- 
tify that the writings annexed to this certificate are true copies 

267 of their respective originals on file and remaining of record 
in my office, to wit, Riddle vs. Wilson, petition and order 
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Next follows a running account of S. Truluck, marked “ Exhibit 
A” by R. H. de M., examiner; merely a specimen of S. Truluck’s 
handwriting. 


Deposition of B. J. Wilson, Witness for the Defendant. 


J. Ben Witson, sworn for the def’t, B. J. Wilson, says: 
263 Iam ason of B. J. Wilson, the def’t. I know the two tracts 
of land involved in the suit in this case, the “ Brantley Mill” 
and “Brown” tracts. I think my father got possession of these 
places in 1877; I took charge of them in 1878. 
Question. What were the mesne profits of those two places from 
the time your father got them up to the present time? 


(Objection to any answer as to what mesne profits were during 
the year 1877, unless he has actual knowledge of the same.) 


Answer. I think 1877 was the first year he got any rents. My 
recollection is that he got no rents in 1876. Some years the place 
was not rented at all, but [ have averaged it. In 1877 he got ten 
bales of cotton (lint), average weight about 500 pounds each, worth 
from thirty-five to forty dollars each. The average for the 5 years 
succeeding IST7 has been eleven bales per year of about the same 
weight and value as those mentioned above. My father has fenced 
in both of these places. This feneing was worth about eleven hun- 
dred dollars. Two frame houses of two rooms each have been 
erected on the land. These two houses cost father about tive hun- 
dred and fifty dollars, There are two cabins that have been erected 
worth about one hundred dollars. Then 1 dug some wells (8 in 
number)—cost about sixty dollars—and I have kept the places in 

repair all the time at an expense of about eighty-five dollars 
264 a year. My father has paid the taxes on the property, 

amounting to about a hundred dollars a year. My father 
has about fifty-five hundred acres outside of the three-thousand-acre 
suit and the fifteen hundred in dispute in this case. These last fif- 
teen hundred acres are worth more per acre than the other lands. 
Father returns seven thousand acres in one body, and not by sepa- 
rate tracts. I made a memorandum that I considered, say, from 
$90 to $100.00 a fair proportion of his entire tax for that land. I 
think his tax in that county is some three hundred dollars. The 
plaintiffs knew of my father’s putting up these improvements dur- 
ing these years. They were neighbors. They never made any objec- 
tions to the putting up of these improvements or asserted any claim 
to the land until suit was brought by them. I managed and super- 
intended these places for my father for five years. I went there 
early in the year 1878. 


Cross-exam ination ° 


I know what was received in 1877, because I am generally familiar 
with my father’s business and manage it to a large extent. I think 
I received the rent in 1877 myself, or, if I did not, I made a settle- 
ment with the agent, Mr. Henderson. I received what rentals came 
in for the five years that I had charge of the place. I don’t know 
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how many acres there are in these two places. I have never 
265 measured them. There are about ten miles of fencing on 
those two places that I put up; it was rail fencing—pine 
and oak rails. Some of those rails cost me froma dollar and a 
quarter to a dollar and a half a hundred to put up; I should say it 
averaged a dollar and a quarter to put it up. It would take, say, 
from eight to ten homed rails to the mile, according to how you 
put it up. Some of the rails, say, from old pine fields, would last, 
say, from two to 3 years, while long leaf pine will last, say, some five 
years. Rail fences are always settling and have to be kept in repair 
or added to on top continuously. In my item of repairs fence re- 
pairs are included. These two places, I suppose, would be worth on 
an average, say, seven or eight dollars an acre. I think the plain- 
tiffs claim 1,500 acres. The places would be worth somewhere in the 
neighborhood of ten or twelve thousand dollars. 
If the place was worth $10,000 and the rent was $500.00 per year, 
that would be five per cent. gross income, but expenses have to be 
deducted. 


Redirect: 


Five to six hundred dollars a year would probably be a fair rental 
value a year for those places, tenant to do repairing, 
J. BEN, WILSON, 


Answered by the above-named witnesses and reduced to 
266 writing by me; then carefully read over to each of said wit- 
nesses, respectively, by him signed, and retained in my pos- 
session for delivery to the clerk of the court. 
R. H. pe MONTMULLIN, [1.s.] 


Examiner. 


Endorsements on envelope: In U.S. cir. c’t,so. dist. Ga., E. D. 
Riddle vs. Wilson. Depositions of 8S. Truluck and J. Ben. Wilson. 
Received this package from hand of R. H. de Montmollin, examiner, 
and filed this Nov. 30th, 1883. Marion Erwin, dep. clerk. Opened 
by consent this Dec. Ist, 1883. Lanier & Anderson, d’f’t’s att’ys. 
Geo. A. Mercer, H. D. D. Twiggs, att’ys for comp’!’ts. 


Clerk’s Certificate, Petition and Order for Appointment of A. E. Buck 
Commissioner, A. E. Buck’s Notice of Time and Place for Examining 
Witnesses, and the Testimony of Six Witnesses. 


Certificate. 


UNITED STATES OF AMERICA, ~_ 
Southern District of Georgia, { ~° 


I, Marion Erwin, deputy clerk of the circuit court of the United 
States of America for the southern district of Georgia, do hereby cer- 
tify that the writings annexed to this certificate are true copies 

267 of their respective originals on file and remaining of record 
in my office, to wit, Riddle vs. Wilson, petition and order 
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appointing A. E. Buck, of Atlanta, a commissioner to take testimony 
in said case and to forward to him original deed, &c. 

In witness whereof I have caused the seal of the said court to be 
hereunto affixed, at the city of Savannah, in the southern district of 
Georgia, this 21st day of November, in the year of our Lord one 
thousand eight hundred and eighty-three, and of the Independence 
of the United States the one hundred and —. 


[ L. S. of the Court. ] 
MARION ERWIN, 
Dep. Clerk C. C. 


Petition. 


United States of America to the judges of the circuit court of the 
United States for the southern district of Georgia : 


Your petitioner shows that a suit is now pending in said court in 
favor of Seny Ann S. Riddle and her children against your peti- 
tioner for recovery of fifteen hundred acres of land in Washing- 
ton county, Georgia, which suit is founded on a paper purporting 
and claimed by the plaintiffs to be a deed from Wm, C. Riddle, the 
husband of said Seny Ann and father of said children, to him as 
trustee for his said wife and children. To this suit the petitioner, 
among other things, answers that the said deed is not genuine, but 
was and is a forgery ; and testimony has been taken by both sides 
on this issue. The deed in question is now attached to interroga- 

tories and answers belonging to the files of said court, and 
268 your petitioner is advised that it is important to subject said 

instrument to the inspection and examination of experts, one 
or more of whom reside in Atlanta, Georgia, 

Wherefore your. petitioner prays for an order allowing and au- 
thorizing the clerk of said court to transmit said deed and the paper 
it is attached to to the clerk of the court of the northern district of 
Georgia, at Atlanta, Georgia, there to remain one week, subject to 
inspection, and then to be returned by the last-named clerk to the 
clerk of the court at Savannah by express; and, further, that the 
clerk of the court of said northern district of Georgia be appointed 
as commissioner to take the testimony of such witnesses as may be 
brought before him to testify upon your petitioner giving the plain- 
tiffs or their counsel five days’ notice of the time & place of taking 
such testimony. 


November 30th, 18883. 
J. K. HINES 


LANIER & ANDERSON, 
Of Counsel for Petitioner. 


Order of Court. 


Lei the order within prayed for be granted, and accordingly the 

. » . o . bp | 
clerk of the circuit court for the southern district will transmit by 
express to Col, A. B. Buck, clerk of the circuit court for the northern 
district of Georgia, at Atlanta, the original document within de- 
seribed, to remain one week subject to inspection, € then to be re- 
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turned to the clerk of the circuit court for the southern district ; 
and A. E. Buck is appointed commissioner to take evidence 
269 in said case upon five days’ notice of the time and place fixed 
for the examination of witnesses. . 
Atlanta, Ga., Nov. 30th, 1883. 
DON A. PARDEE, 
Corcurt Judge. 


Notice to Take Testimony. 


CLERK’s OFFICE, U. 8S. Cirncurr Court, 
ATLANTA, GA., Nov. 20th, 1883. 

Dear Sir: By virtue of an order passed by the circuit judge of 
the United States for the 5th judicial circuit, on the 20th day of Nov. 
1888, I respectfully give notice that on Nov. 26th, 1883, at ten o’cl’k 
a. m., at my office in Atlanta, I will take the testimony of experts 
and others as to the execution and genuineness of deed of W.C. Riddle 
to himself, as trustee for Sena Ann 8. Riddle and her children by 
the said Riddle, in case of Riddle against Wilson, for recovery of 
fifteen hundred acres of land in Washington Co., Ga., a cause pend- 

ing in the U.S. circuit court for the southern district of Georgia. 
Very resp’ly, &e.. A. E. BUCK, Clerk. ° 


Hon, H. D. D. Twiggs, E. 8S. Langmade, J. Ben. Wilson, D. D. 
Evans, att'ys, Xe. : 


Depositions. 
Unirep Sratres oF Auerica, Northern District of Georgia: 
In U.S, Cir, Court, Southern District of Georgia. 
W. C. Rippie eé al. vs. BL J. Winson. 


270 In pursuance to order passed by Honorable Don A. Pardee, 

circuit judge for the Sth judicial circuit, at Atlanta, Ga., on 
the 20th day of Nov., 1883, in the above-stated case, appointing me 
a commissioner to take evidence in said cause, on five days’ notice of 
the time and place fixed for the examination of witnesses, a certified 
copy of which order is hereto attached, notice was given by letters, 
on the 20th day of Nov. 1883, to the attorneys of parties in interest 
(see copy of notice hereto attached) that on the 26th day of Nov. I 
would take the testimony. 


On this the 23d day of November inst. personally appeared H. 
D. D. Twiggs, counsel for plaintiff-, and also Clifford Anderson, coun- 
sel for def’t, and, counsel for pl’f- waiving further time and consent- 
ing thereto, the examination of the witnesses was begun at 3} 
o'clock p. m,, and the testimony of B. F. Moore was taken in part. 
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Testimony of B. F. Moore for Def’t. 


B. F. Moor, being duly sworn on behalf of the defendants as an 
expert, to questions propounded by defendant’s counsel answers as 
follows : 

Question. Please state your residence and age. 

Ans. I reside in Atlanta; am 51 vears of age. 

Q. What is your profession and how long have you been engaged 
in it? 

Ans. My profession is that of accountant and. teacher of 
271 book-keeping; have been engaged in that profession twenty- 
nine (29) years. 

Q. Are you connected with any business school or college ? 

Ans. I am president of Moore’s Business University & College. 

Q. Are you or not and expert as to handwriting ? 

Ans. I consider myself an expert as to writing. 

Q. What experience have you had as to examining different styles 
of handwriting and as to their genuineness and as to length of time 
writing has existed ? 

- Answer. I have had experience in testifying as to handwriting in 
the courts, State and Federal, about 5 or 6 times in the last few 
years. 

Question. Have you frequently or occasionally within the last 25 
years had occasion to examine into the different styles of writing? 

Answer. I have been teacher of penmanship during five years of 
this time and have continually during that time examined the dif- 
ferences in handwriting. 

Question. What knowledge have you in reference to age of ink as 
it appears on paper, and do you or not consider yourself an expert 
as to that? | 

Answer. It is difficult to answer as to that question. It depends 
upon the surroundings. J] can give my expert testimony as to writ- 
ing, to the best of my knowledge & belief. I have never had any 
experience in that line—i. ¢., as to age of ink. 

Question. What particular things as to handwriting, as to 
272 ~=—s the use of materials (which includes ink) in handwriting, do 
you consider yourself an expert in? 7 

Answer. I consider myself an expert in examinations of forged 
signatures, 

Question. Have you seen a deed purported to have been signed 
by Wm. C. Riddle, now in the possession of Mr. Buck, the commis- 
sioner, namely, this deed now exhibited & purporting to — been 
dated on the 23d day of April, 1853, and _ to convey fifteen hundred 
(1,500) acres of land to bimself in trust for his wife, Seny Ann 8. 
Riddle, & their children, and have you examined said deed care- 
fully ? | 

Answer. I have seen the deed and carefully examined it. 

Question. Have you noticed carefully and critically the name of 
Wm. C. Riddle to said deed ? 

Answer. I have. 
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Question. Please look at paper handed you, which is to be hereto 
attached and marked Exhibit “A,” and compare the signature thereto 
with the signature to the deed above referred to and state whether, 
in your opinion, the same person who signed the deed signed the 
paper handed you. 

Answer. My opinion is that the same person who signed the paper 
did not sign the deed. 

Question. Please look at this paper handed you and compare the 
signature with the signature to deed (which paper is to be hereto 
attached and marked Exhibit B) and state whether, in your opin- 
ion as an expert, the same person who signed the deed signed the 

paper handed ‘you. 
273 Answer. The person who signed the paper (Exhibit “B”) 
did not sign the deed. 

Question. Look on the endorsement on back of the deed, dated 
Oct. 5, 1881, and signed A. M. Mayo, clerk, and compare the writing 
with the writing in the body of the deed and give your opinion as 
to the difference in age of writing on the back and in the body of 
the deed. 

Answer. My opinion is that the writing in the body of the deed 
was done near about the same time as the endorsement upon the 
back of deed by Mayo. 


At 5 p. m. adjourned the further examination of -Mr. Moore to 3} 
o'clock p. m., to-morrow, the 24th Nov. 


B. F. Moore appeared at 33 o’clock p. m. to continue the testimony, 
and there being present Clifford Anderson, Esq., counsel for the 
def’t, and H. D. D. Twiggs, counsel for the plaintiff-, the witness, to 
questions propounded by Mr. Anderson, testified as follows: 


(Here the counsel for plaintiff- objects to the last question and an- 
swer of the witness because his previous testimony shows that he is 
not an expert as to the subject embraced in that question and 
answer.) 

Question. How much older, if any, in your opinion, is the writing 
in the body of the deed than the writing or endorsement signed by 


Mayo? : 
Answer. My opinion is that there is but a year or two's differ- 
ence. 
274 Question. Examine the endorsement on back of deeds 


signed by L. A. Jernigan, clerk, and compare that writing 
with the writing in the body of the deed, and state what, in your 
opinion, is the difference in the age in the two writings. 

Answer. It is impossible to tell the difference in the age, but there 
is a great difference in time between the writing of the endorsement 
by Jernigan and the writing in the body of the deed. 

Question. When you say it is Impossible to tell the difference, do 
you mean that it is impossible to tell whether there is a great differ- 
ence or to state the exact difference ? 

Answer. I will state that the endorsement on the back by Jerni- 
gan shows age, while that in the body of the deed does not. 
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Question. The endorsement on the deed by Jernigan shows age 
corresponding to the age of the paper on which it is written, while 
the writing on the body of the deed does not. 


(Here counsel for plaintiff- interposes the same objection to the 
above testimony as that embraced in the previous objection and for 
the same reasons.) 


Question. Does the business in which you have been engaged for 
years past tend to qualify you or not for judging of the age of writ- 
Ing and age of paper? 

Answer. My business has a tendency to qualify me in that respect. 

Question. Have you ever given aodal attention to studying or 

noticing the age of writing? 
275 Answer. Have made no special study in that line, but I 
have noticed very closely handwriting generally, and am 
able to give my opinion on the matter. 

Question. Have you had any experience in your profession in de- 
termining the age of writing? 

Answer. I have had no such experience, as the matter has never 
been brought to my attention. 


(Here counsel for pl’ff- objects to all the above testimony which 
relates to the comparative age of handwritings upon the ground 
that the testimony of the witness shows in that respect he is not an 
expert.) 

Question. What is your opinion as to age of paper on which the 
deed is written ; is it any older comparatively now ? 

Answer. The paper on which deed is written, from my knowledge 
of the paper, is a quality of paper that was manufactured previous 
to 1860. I have not seen any of this quality of paper on the market 
fer the past ten or fifteen years. I know the kind of paper, having 
used and handled a great deal of it before the war. 

Question. You say that you have testified 5 or 6 times as an ex- 
pert as to alleged forgeries within the last five years. State whether 
your opinion in these cases turned out to be correct or incorrect ? 

Answer. As far as I know my testimony has been sustained by 
the courts. 


(Here counsel for pl’ffs objects to last question and answer as im- 
proper, illegal, & irrelevant.) 
276 Question. What kind of glass is that with which you 

have examined these papers? 

Answer, It is a magnifying glass; powers magnifying about four 
times, 

(Here counsel for pl't’ffs asks that the glass be put in evidence, 
which is done and marked X.) 

Q. State your reasons for your answers given as to the age of this 
writing. 

Answer. My opinion is this: That the first points to look at is the 
quality-of ink used; next the action of that ink on the paper. The 
ink manufactured within the last twenty years does not embrace 
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the same chemicals generally as ink used before that time. The 
preservative properties of good ink embrace a considerable portion 
of nutgal-, which is not used at great extent at this time, but is made 
up in great part of anolines and other properties to give it body. 
The properties of an ink manufactured of nutgal-s gives it a perma- 
nent appearance on the paper, and writing executed with that kind 
of ink is distinguished from. that of any other kind upon close in- 
spection, and enters the paper, giving it a lasting appearance. I 
have had considerable experience in the purchase and use of inks 
and experimenting with the same. The ink used in the body of the 
deed is a different ink from that used in the endorsement of that of 

Jernigan’s on the back. It does not show the age, neither 
277 does it show the chemical properties of the ink used on said 

endorsement. Thus, if the writing done in the body of the 
deed was made on or about the time of the endorsement by Jerni- 
gan, & taking into consideration the quality of the paper, the ap- 
pearance of both writings would have been the same at this time. 


Here, at 6 o’cl’k p. m., further examinations of the witness con- 
tinued to 3} o’cl’k p. m., Tuesday next, Nov. 27th, 1883, and testi- 
mony of other witnesses taken, to be attached — unto. 


B. F. Moore, witness for defendant, appeared, together with the 
d’f’t and his attorney, J. Le Tye; also the counsel for the plaintiff, 
and the examination of witness resumed Nov. 27th,-3} o’cl’k p. m. 


Question. If you have any additional reasons, please state them 
as to the matter of paper. 

Answer. This being an old piece of paper upon which the deed 
is written, shows when it has been bleached by age, and if the ink 
used in writing this deed at the time of the endorsement by Jerni- 
gen and the writing had been done at that time, these bleached 
places would have been correspondingly aged with the paper on 
these represented bleached spots. There is very little indication of 
change in the complexion of the letters from that of other parts of 
the deed regarding the age. 

Question. What is there about the ink that shows recent execu- 

tion? 
278 Answer. It has a fresh appearance of having been written 
much later than the endorsement. 


Cross-examination by counsel for the plaintiff; 


Question, Are you a chemist ? 

Answer. I am not by profession. 

Question, Can any person who is not a chemist detect the con- 
stituent properties either of solids or fluids by analysis ? 

Answer. i do not consider that they can. 


Question. Did you ever analise any ink ? 

Answer. No, sir. 

Question. Then how do you know of your own knowledge what 
are the constituent properties of ink, not having analysed any ? 

Answer. From my experience in using it and its action on pens 
and paper. 
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Question. How does the use of it determine its constituent ele- 
ments ? 

Answer. The actions of some inks on paper are entirely different 
from others. | 

Question. Do you know what the constituent properties of ink 
are, except from hearsay ? 

Answer. From the formula laid down in the dispensatory. 

- Question. So you don’t know of your own knowledge, except from 
what you have stated, what are the properties of ink? 

Answer. I have never manufactured any ink; I do not know. 

Question. Were you ever in Washington county ? 

Answer. Only in passing through on railroad. 

Question. Did you ever meet Wm. C. Riddle? 

Answer. No, sir. 
279 Question. Did you ever, of your own knowledge, see his sig- 
nature? 

Answer. No, sir. 

(Here counsel for plaintift- gives notice that he will move the court 
to rule out all of the above said testimony on the direct examination 
of ‘this witness upon the ground that his testimony shows that he 
is not an expert as to the constituent properties or elements of ink.) 


Question. Do you swear that the signatures W. C. Riddle to Ex- 
hibits A & B were not made by the same man who signed the deed ? 

Answer. I will not swear that. My opinion is they were not 
signed by the same person. 


At this point in the testimony of Mr. Moore his further examina- 
tion was continued till to-morrow, at 9 o’cl’k a..m., Nov. 28th, and 
the testimony of F. M. Coller and in part the testimony of B. J. Wil- 
son, the def ’t, were taken, to be attached to the testimony of this 
witness. 


B. F. Moore, witness, & counsel for both sides and d’f’t being 
present, at 9 o’cl’k a. m., this 28th day of Nov., examination of wit- 
ness resumed : 


Question. As an expert, look at signature of Ira Walden on deed 
and on the margin of the interrogatories of Ira Walden and com- 
pare those signatures to the signatures of Ira Walden here handed 
you, marked Exhibit C, and state whether or not they are in the 
same handwriting. 

Answer. My opinion is that they are all written by the same per- 


son. 
BENJ. F. MOORE. 


Subscribed and sworn to before me Nov. 24, 1883. 
A. E. BUCK, 
Commissioner & Clerk U. S. Court. 


280 (Counsel for plaintiff- withdrawing his request, that the 
magnifying glass (marked X) be putin evidence, the defend- 
ant asks that 1t goes in evidence, which 1s done.) 
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EXHIBITs. 


Here follows Exhibits “A,” “ B,” and “ C,” which show the signa- 
tures of W.C. Riddle & L. A. Jernigan. 
Nov. 24TH, 1883. 


On closing testimony of B. F. Moore for the day’J. W. GoLpsmiTH, 
being sworn on behalf of defendant to questions propounded by 
counsel for defendant, testifies as follows: 


Question. Please state your residence and how long you have re- 
sided there. 

Answer. Atlanta; have lived there 20 years, about. 

Question. What has been your business and how long — you 
been engaged in it? 

Answer. Banking business, as cashier a great part of the time, 
from 1868 to 1876; part of the time as paying teller. 

Question. Do you consider yourself an expert as to genuineness of 
signatures ? 

“Answer. Yes, sir; having to pass upon signatures almost daily 
during the time in bank. 

Question. Please look at the signatures to the papers (2) now 
handed you, being Exhibits A & B attached to the testimony of B. 
F. Moore, & then examine the signature to the deed now exhibited 

to you, purporting to be that of W. C. Riddle to deed dated 
281 = April 23d, 18538, conveying fifteen hundred acres of land to 
himself in trust for Sena Ann S§. Riddle, his wife, and their 
children, and state whether, in your opinion, the same person who 


signed the papers marked A & B also signed the deed. 


Answer. I do not think the same person signed the deed and the 
two papers marked A & B. 


Cross-questions propounded — witness by H. D. D. Twiaas, 
Esq., counsel for plaintiffs: 


Question. Are you familiar or acquainted with the handwriting 
of Wm. C. Riddle? 

Answer. | never saw it before to-day. I never saw his signature 
before, unless these are his signatures to these papers. 

Question. Suppose one signature was made over 20 years before 
another, do you mean to say that the lapse of time would make no 
difference in the handwriting ? 

Answer. I do not mean to say that. 

Question. Is the handwriting of a comparatively young man ac- 
customed to manuel labor not very frequently different from the 
handwriting made by that same man unaccustomed to labor ata late 
period ? 

Answer. There is a difference. A laboring man is not supposed 
to write as smoothly as aman who does not labor, but there is a 
similarity in a man’s handwriting at all times that is recognsable. 

Question. Isthere not a striking similarity between the signatures 
to the papers A & B & the deed ? 
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Answer. There is a similarity in the first initial (W.), but the 

name Riddle is very dissimilar in the signature to A& B & the 
deed. 
282 Question. I will ask you if Wm. C. in the signature to the 
deed is not strikingly similar to Wm. C. in Exhibits A & B? 

Answer. I think not, sir. 

Question. Have you examined the signatures to these papers at Col. 
Wilson’s instance before you came here this evening to testify ? 

Answer. Yes; just before the examination began this exening. 

Question. You had made up your mind what to say before the 
papers were exhibited to you since you were sworn ? 

Answer. Yes, sir; I made up my mind very soon after seeing the 
yapers. 
Sieattion: Then why did you examine the papers at great length 
before answering the question propounded to you by the co-nsel for 
Mr. Wilson ? 

Answer. I answered them very promptly after the commissioner 
had written out the questions. 

Question. Was you ever in Washington county ? 

Answer. I do not know that I was ever in the county. 

Question. Do you know or did you ever see Mr. Wm. C. Riddle ? 

Ans. Not that I know of. 

Question. Do I understand you as being willing to swear that the 
person who signed Exhibits A & B did not sign the deed ? 

Answer. No; not at all. I give it as my opinion that he did not. 

J. W. GOLDSMITH. 


Subscribed & sworn to before me this Nov. 29th, 1883. 
A. E. BUCK, 
Clerk & Com’r. 


283 Testimony of E. S. McCandless. 


E. S. McCaANpDlEss sworn, and in answer to questions propounded 
by counsel for defendant testifies as follows: 


Question. Where do reside and how long have you resided there? 

Answer. Atlanta; have lived here 15 years. 

Question. In what business have you been engaged during that 
time? 

Ans. In banking business, from holding positions of collecting 
clerk up to cashier in the Atlanta National, and at present in Gate 
City Bank. | 

Ques. Do you consider yourself an expert in judging genuineness 
of signatures or handwriting ? 

Ans. I could not answer that Iam. _ I will qualify that by saying 
that I have no considerable experience in examining handwriting 
or signatures that I am not familiar with. I have had considerable 
experience in examining handwriting and signatures that I am 
familiar with. I do not know that I understand what you mean 
by the term expert. 

Ques. What do you understand by the term expert as to hand- 
writing ? 
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Answer. I would consider it referring to a man who makes a pro- 
fession of examining handwriting & signatures. 

Ques. Do you consider yourself as having more than ordinary 
experience in the matter of examining signatures and handwriting 
& judging of their genuineness ? 

Ans. Yes, sir. 

Question. Since you have been engaged in banking busi- 
284 ness has it or not fallen to your lot to frequently examine 
signatures with a view to determine their genuineness ? 

Ans. Yes, sir. 

Question. Please look at the signatures to the two papers handed 
to you, being Exhibits A & B attached to the testimony of B. F. 
Moore, and then examine the signature to the deed now handed you, 
purporting to be that of Wm. C. Riddle and dated April 23d, 1853, 
conveying fifteen hundred acres of land to himself in trust for Sena 
Ann 8. Riddle, his wife, and their children, and state whether, in 
your opinion, the same person who signed the papers marked A & B 
also signed the deed. 

Ans. That is something I do not wish to give an opinion upon ; 
the signatures appear to be dissimilar. 

(Plaintiff- objects to above testimony because the same shows that 
the witness is not such an expert according to his own statement as 
makes him a competent witness.) 


Cross-examination by counsel for plaintiffs : 


Question. You have said that thesignatures appear to be dissimilar; 
might not that dissimilarity, if any exists, be accounted for by the 
reasons that the signatures to Exhibits A & B were made about 20 
years after the signatures tu the deed ? 

Ans. In my opinion it is possible. 

Question. Is the handwriting of a comparatively young man 

accustomed to manuel labor not apt to be different from the 
285 handwriting of the same man unaccustomed to labor at a 
much later period in life ? 

Ans. I should think so. 

Ques. Is there not a striking similarity in the abbreviation “ Wm. 
C.” in Exhibit- A & B to the same abbreviation—Wm. C.—in the 
deed ? 


Answer. There is. 
E’W’D McCANDLESS. 


Subscribed & sworn to before me this Nov. 24th, 18883. 
A. E. BUCK, 
Com’r & Clerk U. S. Court. 


Testimony of W. D. Luckie. 


W. D. Luckig, being duly sworn, in answer to questions pro- 
pounded by counsel for defendant, testifies as follows: 


Question. Where have you resided, & how long? 
Ans. Atlanta, for 18 years. 
Ques. In what business have you been engaged ? 
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Ans. I am not willing to swear that the same person did not sign 
the deed who signed the exhibits, but to the best of my belief the 
same person did not. 


Rebuttal for def’t: 


Ques. Suppose the person who signed the deed was then between 
36 & 40 years of age and the person who signed the Exhibit A 
was between 48 & 53 years of age & the person who signed Exhibit 

B was between 53 & 58 years of age, state whether, in your 
288 opinion, his handwriting would have undergone such a 

change as would account for the dissimilarity between the 
signatures to A & B and the signature to the deed. 

Ans. I think it possible that such improvement might be made 
in one’s handwriting by his practice with the pen, but when a man 
gets to be 45 or 50 years old, unless he has some object in view, I 
don’t think that there could be such a striking dissimilarity as ap- 
pears unless he tried to improve his handwriting by practice with 


the pen. 
W. D. LUCKIE. 
Subscribed & sworn to before me this Nov. 24th, 1883. 
A. E. BUCK, 


Commissioner & Clerk U. S. Court. 


Testimony of H. M. Coker, Jr. 


Nov. 277TH, 1883—5 o’cl’k p. m. 


H. M. Coker, Jr., appeared as a witness and, being duly sworn, 
answered to questions propounded by counsel for def’t as follows: 


Question. What is your residence, & how long ? 

Ans. I live in Atlanta; have resided here twelve years & few 
months. 

Question. What is your business, and how long have you been 
engaged in it? 

Ans. Banker; have been in the business about eight years in 
different capacities, from messenger to cashier. 

Ques. Do you consider yourself an expert as to signatures ? 
289 Ans. I have had about seven years’ experience in that par- 
ticular line. I consider myself an expert. 

Question. Please look at the two papers handed to vou, being Ex- 
hibits A and B, attached to testimony of B. F. Moore, and then exam- 
ine signature to the deed now exhibited to you, purporting to be that 
of Wm. C. Riddle to deed dated April 23d, 1853, conveying fifteen 
hundred acres of land to himself in trust for Seany Ann S. Riddle, 
his wife, and their children, and state whether, in your opinion, the 
— person who signed the papers marked A & B also signed the 

eed. 

Ans. I saw those papers Saturday afternoon, I think. The lapse 
of years I had not thought about—that is, the number of years be- 
tween the date of the deed exhibited last and the two drafts, marked 
A & gw I have before me. I observe that there is a difference 
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Exhibits A & B did not sign the deed ? 


Ans, lam not, sir. 
H. M, COKER, Jr. 


Subscribed & sworn to before me this Nov. 27th, 1883. 
A. E. BUCK, 
Com’r & Clerk U. S. Court. 


291 Deposition of B. J. Wilson. 


B. J. Wirson, def’t, being sworn, in answer to questions by his 
counsel propounded, testifies as follows : 


Question. Do you know Wm. C. Riddle, and how long? 


Answer. I do; since 1866. 
Question. Do you know his handwriting ? 


Answer. I do. 
Question. Look on the Exhibits A & B, signed by Wm. C. Rid- 


die, and state whether or not the signature is in Wm. C. Riddle’s 
handwriting ? 
Answer. They are in Wm. C. Riddle’s handwriting. 
Cross-exaimination by counsel for plaintiff: 


Question. Please examine the signature to the deed and state 
whether or not, in your opinion, Wm. C. Riddle signed that deed. 
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PXPOSES Tesdiarany aa the saheoes > 
Amawern T think [ dik) sadstantialiy TP dont Raow da whose 
Presence TE gpake af a thease that Teatoraata ta relation ta the eter 
ewtion and geneireness af dead UE stated to the counsel that Thad 
w thooey That Riddle really sigaed Had ta a powverted hand: bat | 
MAY MOT have sald a * pepverted hand” to counsel, T have been ta 
: the habit of discussing with the counsel dae phe questions that had 
| wdioenr Ta Uhas case 2a a Dendy, nedghborly, Carve madoral ManRed 
1 When LT spoke of this boing Riddles handwriting tt was speken ta 
the Light of a theary, net that I pretend that I Know anviling about 
At MAYSAE 


(Here counsel fr deft objects to all of the foregoing questions 
and answers on cross-examination on the ground that nothing 
drawn out on the direct testimony of witness warrants the intro- 
duction of the testimony drawn out on the cross-examination,) 


Here further examination of witness, at 6 o’cl’k p. m., was ad- 
journed to be continued to-morrow, Nov. 28th, at 9 o’clock a.m. 


WEDNESDAY, AT 9 O'CLOCK A, M. 
Witness B. J. Wilson, def’t, and J. L. Tye, counsel for def’t, & H. 
D. D. Twiggs, counsel for pl’ff-, present. 
293 And there being no further questions propounded to wit- 
ness his examination was closed. 
B. J. WILSON. 


Subscribed & sworn to before me this Nov. 28th, 1883. 


A. E. BUCK, 
Com’r & Clerk U. S. Court. 
Endorsements on envelope: S.S. Riddle e¢ al. vs. . Bill, 


etc., U.S. C. C., southern dist. Ga. Depositions of witnesses on be- 
half of defendant. P. O., Atlanta, Ga., Nov. 30th, 1883. Received 
this package from clerk U.S. district court in good order for trans- 
mission by mail. B.H.Camp. Received in due course of mail this 
Ist Dec., 1888. L. McLaws, P. M., p’r Coolidge. A. E. Buck, com’r. 
(Seal.) A. E. Buck, com’r. (Seal.) Received by due course of 
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mail & filed. Dec. 1st, 1883. Marion Erwin, dep. clerk C. C.— | 
Opened by consent this Dec. 1, 1883. Geo. A. Mercer, H. D. D. ‘ 
Twiggs, att’ys for compl’nt. Lanier & Anderson, att’ys for def’t. i | 


294 Testimony of B. J. Wilson for Def’t, Taken in Open Court. < 
Circuit Court of U.S., So. Dist. Georgia. In Chancery. 
Wo. C. RIDDLE e¢ al. vs. B. J. WILson. 


Testimony of B. J. Winson, being duly sworn in open court, says: : } 


I have no acquaintance with a man by the name of Aiden Vining ; 
I don’t know that I have ever seen the man in my life, and deny 
most positively that I have ever had any conversation with any such 
man upon the subject of a trust deed given by Wm. C. Riddle, nor 2 
did I ever state to him or to any one else that I ever had any notice 
of such trust deed until about the fall term of court, 1876. I then 
spoke of the rumors which I had heard after the trial of the 
case on the foreclosure of mortgage. I spoke of these rumors and 


asked Mr. Thomas if he had heard of such a deed—the deed for 2 
3,000 acres. [never heard of this trust deed in question or any 

rumor of it until 1SS81. ' 
j i 

Crossexamned : 4 

I had heard these ramors after the trial of the foreclosure writ \ 


and before the sale of the property under the morigage @ fa I do 
say I never saw Mr, Vining and never had this conversation. 1 
never had him subpeenaed nor instructed any one to have him sub- 
poonaed. , 
Taken in open court and sworn to this Dec, 1, 1883. | 
JAS. W. LOCKE, Judge. 


Filed Dec. 1, 1883. 
MARION ERWIN, 
Deputy Clerk. 


295 Letter of S. Truluck, Produced under Notice to Def’t. 


RIDDLEVILLE, Ga., Feb’y 16, 1883. 

Mr. J. B. Wilson. 

Drak Sir: Yours ree’d, but could not meet you at 12}. I will 
state to you what I know about the matter: About 2 years 
ago, or perhaps later, W. G. Bryan told me he wanted me to do some 
writing for him, and for me not to say anything about it; he gave 
me a deed from W. CG Riddle to his wife, Senian S. Riddle, for 1,500 t 
acres of land, without any signatures; he also gave mea sheet of | : 
very oldlooking paper and a bottle of very pale ink, and told me 
to copy the deed and iuitate the handwrite as meh as posible, and 
said Minot promised hin S100 if they gained the casa wrote it 
as he told me and gave tte hi. He told meafterwards that Miner 
said tt was all night W. G. Bevan is dead, Dhis & all that I know 
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about it; don’t know whether it is worth anything or not; you know 
more about it than I do. . 
S. TRULUCK, 


Yours, &c., 
Riddleville, Ga. 


Endorsement: In the United States circuit court for the eastern 
division, southern district of Georgia. Wm.C. Riddle, trustee, vs. 
= J. Wilson, def’t. In equity. Original letter from 8S. Truluck, of 

éb’y 16, 1883, to J. B. Wilson, produced under notice to defendant. 
Filed Dec. 4, 1883. Marion Erwin, deputy clerk. 


296 Clerk’s Certificate. 
Unitep STATES OF AMERICA, 
Eastern Division, Southern District of Georgia, 


I, Marion Erwin, deputy clerk of thescircuit court of the United 
States for the southern district of Georgia, eastern division thereof, 
do hereby certify that I have carefully compared the writings an- 
nexed to this certiticate, and that they are true and correct copies of 
their respective originals remaining on file and of record in my 
office, being a fall and complete transcript of the record, proceed- 
ings, and evidence taken in the gecknent (afterwards made equity 
by amendment) cause of Seny Ann So Riddle @ a, complainants, 
and Benjamin J. Wilson e¢ @., defendant, lately pending in said 
eirenit court and appealed to the Supreme Court af the United States 
by said defendants, 

In testimony whereof I have hereunto set my hand and caused 
the seal of the said cireuit court to be aftixed at Savannah, in said 
istrict, this sixteenth (16th) day of September, A. D. 1884, and of 
the Independence of the United States the 109th. 

[Seal of U. S. Cireuit Court, Georgia. ] 


MARION ERWIN, 
Deputy Clerk. 


Endorsed on cover: S. Georgia C. ©. U.S. No. 86. Benjamin J. 
Wilson, appellant, vs. William C. Riddle, as trustee for his wife, 
Seny Ann S. Riddle, and children, Seny Ann S. Riddle, wife of Wm. 
C..Riddle, Annie E. Minar, wife of T. M. Minar (formerly Annie E. 
Riddle), ef al. Filed 11th October, 1884. 
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Clerk’s Certificate. 


UniITED STATES OF AMERICA, 
Eastern Division, Southern District of Georgia, 


I, H. H. King, clerk of the fifth circuit court of the United States 
for the southern district of Georgia and eastern division thereof, do 
hereby certify that I have carefully compared the writings annexed 
to this certificate, and that they are true and correct copies of their 
respective originals remaining on file and of record in my office, 
being a full and complete, true and correct, transcript of the record, 
proceedings, and evidence taken in the ejectment (afterwards made 
equity by amendment) cause of William C. Riddle, as trustee for 
Seany Ann S. Riddle and her children e¢al., complainants, and Ben- 
jamin J. Wilson, defendant, lately pending in said circuit court and 
appealed to the Supreme Court of the United States by said defend- 
ant. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the said circuit court to be affixed, at Savannah, in said 
district, this 19th day of November, :A. D. 1887, and of the Inde- 
pendence of the United States the 112th. 

[Seal of U. S. Circuit Court, Georgia. ] 
H. H. KING, Clerk, 
By MARION ERWIN, Deputy Clerk. 
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UNITED STATES SUPREME COURT...) Ae 
/ BENJAMIN J. WILSON, Appettant, ¢ ee 
| VS. - : 2 
WILLIAM C. RIDDLE, 
AS TRUSTEE FOR“HIS WIFE, SEANY ANN 8. RIDDLE 
@ AND CHILDREN, ET AL., APPELLEES. 
be : 
IN EQUITY.. APPEAL FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE SOUTHERN DISTRICT 
OF GEORGIA. : 

ABSTRACT AND BRIEF. | ox S ae 


CLIFFORD ANDERSON, 
COUNSEL FOR APPELLANT. : pe Sees 
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MACON, GEORGIA: | oes 
J. W. BURKE & CO., PRINTERS, STEREOTYPERS AND BINDERS, Riera 
1887. pa RE 


by 


Benjamin J. Wilson, Appellant, 


VS. 


WILLIAM C. RIDDLE. 


As TRUSTEE FOR HIS WIFE, SEANY ANN S. RIDDLE AND 
CHILDREN, ET AL., APPELLEES. 


In Equity. Appeal from the Circuit Court of the United 
States for the Southern District of Georgia. 


ABSTRACT AND BRIEF. 


It is believed that a statement of the facts in chronological order 
will give the Court a clearer understanding of the case. 


In 1806 the firm of WILKINSON & WILSON was doing business as 
commission merchants in the city of Savannah, Georgia. WILLIAM 
C. RIDDLE was a large cotton planter residing in Washington County, 
Georgia. It was mutually arranged between these commission mer- 
chants and Mr. Riddle that they should furnish him supplies and 
money to run his plantation, and that he should ship his cotton to 
them for sale, the proceeds to be applied to the payment of the 
advances made by the firm. 

In May, 1867, Riddle being largely indebted to Wilkinson & 
Wilson, executed to them a mortgage, to secure this indebtedness, on 
eight thousand acres of land, being part of the plantation occupied 
and cultivated by him, in Washington County, Georgia. Additional 
advances of money having been made to Riddle, and his debt to 
Wilkinson & Wilson having largely increased, he executed to them, 
in May 1870, his note for $90,000,00, and secured it by a mortgage 
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then made to them on ten thousand acres of land, which comprised 
his entire plantation. This last mortgage and note were executed to 
the firm of B. J. Wilson & Co., the firm of Wilkinson & Wilson 
having changed to that of B. J. Wilson & Co. A year or two after 
the mortgage of May, 1870, was executed, Riddle being still largely 
in debt to B. J. Wilson & Co., the latter commenced proceedings to 
foreclose said mortgage, and also commenced proceedings to fore- 
close certain liens which had been given to said firm by Riddle 
on his growing crops. Pending the proceedings to foreclose this 
mortgage and the crop liens, Riddle filed a bill in Equity, in which 
he claimed that he was not indebted to B. J. Wilson & Co.; that 
they had failed to give him credit for various shipments of cotton 
made by him and the proceeds of which they had received and used, 
and alleging that there were various errors in their accounts against 
him. The prayer of the bill was for an accounting between the 
parties and that the proceedings instituted by B. J. Wilson & Co., to 
foreclose the mortgage and crop liens should be enjoined. It should 
have been stated that when the mortgage of May, 1870, was executed, 
the mortgage previously made by Riddle in 1867 was concelled ; and 
also that the ten thousand acres of land embraced in the mortgage of 
1870 constituted a body of lands lying contiguous to each other on 
which the family residence of the said Riddle stood, and which were 
then and had for many years been occupied by the said Riddle and 
his family. 

In the year 1875 the equity cause instituted by Riddle came to 
trial in the Superior Court of Washington County, Georgia, which 
resulted in a verdict and judgment in favor of B. J. Wilson & Co., 
for something over $59,000,00 principal, and interest thereon for a 
number of years, making the principal and interest amount to about 
$80,000,00.. Riddle applied for a new trial, and pending the motion 
for a new trial, the parties made a settlement of all the matters 
involved in the litigation, a copy of which settlement will be found 
on pages 117 to 119 inclusive, of the printed record. It will be seen 
by reference to the settlement, that the verdict and decree which had 
been rendered in favor of Wilson & Co., was to stand, on the condi- 
tion, amongst others, that Wilson & Co., were to convey to said 
Riddle and wife a homestead exemption or life-interest in one hun- 
dred acres of land (meaning of the land covered by the mortgage) to 
embrace the dwelling house, yard, garden and orchard where the said 
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Riddle then resided, the boundaries thereof to be designated by B. J. 
Wilson. 

Shortly after this settlement, a mortgage fi. fa. was issued in favor 
of said Wilson & Company against said Riddle, and levied on all of 
the ten thousand acres of Jand described in said mortgage, except the 
one hundred acres in and around the dwelling house, which had been 
allowed as a homestead, as aforesaid. Three thousand acres of the 
land so levied on were claimed by William C. Riddle, as trustee for 
his wife and children, by claim proceedings, instituted in accordance 
with the laws of the State, said claim being based on a deed, which, it 
was alleged, had been executed by Anderson Riddle, the father of 
William C. Riddle, to the said William C. Riddle, as trustee for the 
latter’s wife and children. The rest of the land levied on was exposed 
by the Sheriff to public auction, in accordance with the laws of the 
State, when John N. Gilmore, who had been one of the attorneys of 
Riddle in the litigation between him and Wilson & Company, gave 
a notice to the crowd in attendance at the sale, as to the nature of 
which notice the evidence is somewhat conflicting. He claims, (see 
printed record, page 100,) that as the friend and attorney of Mrs. 
Riddle, he announced to the bystanders that seven thousand acres of 
the land offered for sale was a trust estate, and that persons purchas- 
ing would buy it under full notice that the trust interest would be 
asserted hereafter. 

Wilson testifies (see page 115 of the printed record) that Gilmore 
stated at the sale that * whoever bought the land would take a risk, 
as Riddle would get it all back again ;” that he gave no notice of any 
trust deed to the premises sued for, nor did he mention any trust deed 


at all. 

The lands so exposed to sale were bought by B. J. Wilson, and the 
Sheriff conveyed ‘the said lands to the said Wilson, and placed him in 
possession thereof, and he has been in possession of the same from that 
time until now. Said sale took place in 1876. (See printed record, 
page 17.) 

The claim interposed for the three thousand acres was subsequently 
tried in the Superior Court of Washington county, resulting in a ver- 
dict and judgment in favor of Riddle, as trustee for his wife and chil- 


dren. 
In August, 1881, Mrs. Seany Ann S. Riddle, wife of William C. 
Riddle, and their children, commenced an action of ejectment in the 
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Superior Court of Washington county to recover one thousand five 
hundred acres of land so bought by B. J. Wilson at Sheriff's sale, 
claiming that said one thousand and five hundred acres had been con- 
veyed by William C. Riddle to himself, as trustee for his wife and 
children, on the 23d day of April, 1853. At the September Term, 
1881, of said Superior Court, B. J. Wilson, claiming to be an alien, 
filed a petition for the removal of said ejectment suit from the State 
Court to the Circuit Court of the United States for the Southern Dis- 
trict of Georgia, (See printed record, pages 7 and 8) and said suit 
was duly removed as prayed for. (See printed record, pages 10 and 
11.) 


At the November Term, 1882, of the said United States Circuit 
Court, Judge Pardee presiding, it was ordered that said ejectment suit 
stand continued for the Term, and that the complainants should reform 
their pleadings so as to present their cause of action in an equitable 
shape. (See page 14 printed record.) 


In obedience to this order, said ejectment suit was converted into a 
bill in equity, filed in behalf of William C. Riddle, as trustee for his 
wife and children, and also in behalf of Mrs. Riddle and said children, 
against B. J. Wilson, an alien, and subject of Great Britain. This 


bill alleges, amongst other things, that the lands sued for were, on the 
23d of April, 1853, conveyed by a deed of gift, executed by William 
C. Riddle, to himself in trust and for the benefit of his wife and their 
_ children ; she to have a life—estate in the one thousand five hundred 
acres of land conveyed, with remainder to her children living at the 
time of her death. It alleges further, that said deed of gift was 
recorded on the 26th day of May, 1853, in the office of the Clerk of 
the Superior Court of Washington county, Georgia; that the one 
thousand five hundred acres of land embraced in said deed were part 
of the lands included in the mortgage executed by said Riddle to B. J. 
Wilson & Company, on the 3d day of May, 1570; and that said Rid- 
dle, at the time when he created said mortgage lien on said lands duly 
notified said Wilson that a part of said lands was trust property. The 
bill prayed a decree for the recovery and restoration of said lands to 
complainants, and that Wilson be required to convey the same to the 
said William C. Riddle, as trustee for his said wife and children, as 
aforesaid, and that the said mortgage lien and the deed made to said 
Wilson by the Sheriff of Washington county be declared null and void 
as to said trust estate, and cancelled as a cloud upon the title of the 
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complainants. It also prayed for the recovery of mesne profits for the 
time said Wilson had held the land sued for. There was also a prayer 
for general relief. 

This bill was duly answered by B. J. Wilson, the defendant 
therein, in which answer it was stated that when the mortgage of 
May, 1870, was executed by said Riddle, he was in possession of the 
lands embraced in said mortgage, including the one thousand five 
hundred acres sued for, and that B. J. Wilson & Company took said 
mortgage as security for Riddle’s large indebtedness to them without 
any notice whatever that any part of the land was trust property ; 
that Riddle gave no such notice to said firm, nor did he intimate any 
such thing, and that he did nothing and said nothing to excite the 
suspicion of the said Wilson & Company, thatany part of said lands 
was trust property. (See page 20 of the printed record.) 


The answer further states that after said mortgage of May, 1870, 
was executed, additional advances of money and supplies were bona 
file made upon it, and still without any notice or ground for suspic- 
ion as to Riddle’s title; that no such notice was given when the first 
mortgage, to-wit: the mortgage executed in 1867, was executed by 
said Riddle, and that when the lands embraced in said mortgage of 
May, 1870, were sold by the sheriff, (except the three thousand acres 
— claimed, and the one hundred acres allowed as a homestead) there was 
no distinct notice given of the said trust claim or any particular claim, 
nor was any specific portion of the premises sold, designated as the 
subject of adverse title; that something was said to the effect that 
whoever bought would have trouble, but the warning, such as it was, 
applied alike to all the premises sold; that what was said at the sale 
was said by John N. Gilmore, and not by Riddle or any of the 
complainants, most of whom were present ; that the three thousand 
acres not sold had been claimed in the mode provided by the laws of 
Georgia by Mrs. Riddle, but that she suffered the property now in 
controversy to be sold without interposing any claim to it, although 
it was embraced in the same levy with the three thousand acres which 
she did claim. 

By an amendment to his answer, the defendant, Wilson, stated on 
information and belief, that the deed which complainants charge in 
their bill was executed by the said William C. Riddle to himself as 
trustee, was not in fact executed nor written at the time it bears date, 
nor until within the last few years; and that in truth, it is a much 
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younger instrument than the mortgage under which the defendant, 
Wilson, derived and claims title. (See page 20 of the printed record.) 

‘The case came on for hearing, and a final decree at the November 
Term, 1883, of the Circuit Court for the Southern District of Geor- 
gia, his Honor James W. Locke, District Judge of the Southern 
District of Florida, presiding. 


Much evidence was introduced by both sides as to the genuineness 
of the deed purporting to have been made by William C. Riddle to 
himself as trustee for his wife and children, and as to whether Wilson 
& Company had notice of this deed when they took the mortgage 
from Riddle executed on the 3d of May, 1870; and also as to the 
nature of the notice given by J. N. Gilmore, as the attorney of Mrs. 
Riddle at the Sheriff’s sale when Wilson bought the land in contro- 
versy. This evidence being in writing was read to the jury empan- 
nelled by order of the Court, and to which the Court submitted 
issues as to the genuinenesss of the trust deed, and whether it was 
executed at the time it purports to have been, and as to whether 
Wilson had notice of said deed when the mortgage of May 5th, 1870, 
was executed, or before the Sheriff’s sale in 1876. Said evidence was 
also read and submitted to the Court. 


Defendant’s counsel offered to read to the jury the bill of com- 
plainant, and the answers of defendant thereto, the latter to be con- 
sidered as evidence by the jury in making up their verdict on the 
issues submitted, so far as responsive to the allegations of the bill. 
The Court refused to allow the bill and the answers of the defendant 
thereto to be read to the jury, and decided that said answers, even if | 
responsive to the allegations of the bill, were not evidence in said 
case, because the defendant had been separately examined and had 
testified as a witness in his own behalf. 


To this ruling counsel fur defendant excepted. (See page 30 of 
the printed record.) 


Defendant also offered in evidence before the jury the mortgage 
fi. fa. in his favor against said Riddle, for the principal sum of 
$59,000.00, besides interest, together with the Sheriff’s levy of the 
same on ten thousand acres of land, (including the land in dispute,) 
and the deed of the Sheriff to the land sold, including the lands in 
controversy. ‘he Court rejected this evidence as not pertinent to 
the questions submitted to the jury, but said it might be stated to the 
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jury that the Sheriff had levied on and sold the land in dispute, and 
that the defendant claimed title under said sale. 

This ruling was also excepted to. (See pages 30 and 31 of the 
printed record.) 

Defendant also offered in evidence a petition filed by Mrs. Seany 
Ann S. Riddle, wife of said William C. Riddle, in 1876, to establish 
a lost deed from Anderson Riddle, the father of said William C. 
Riddle, to the said William C. Riddle, in trust for his said wife and 
their children, to three thousand acres of the said tract of ten thou- 
sand acres of land levied on by the Sheriff, as aforesaid, under said 
mortgage fi. fa., for the purpose of showing that although it is 
claimed that the trust deed now relied on for one thousand five 
hundred acres of said land had been in existence and recorded in 
1853; and although it is alleged that the said deed for said one 
thousand five hundred acres was then lost and the record thereof 
destroyed, no application to establish a copy of said deed for said one 
thousand five hundred acres was then made. The Court rejected 
said evidence, but allowed the fact to be stated to the jury, that such 
a petition was filed. E 

To this ruling counsel for defendant excepted. (See page 31 of 
the printed record.) 

Defendant also offered in evidence the fact (certified to by the 
Commissioner before whom Ira Walden was examined as a witness 
in said case,) that as soon as said Ira Walden testified before said 
Commissioner, that he made a memorandum at the time he witnessed 
the deed for the land in dispute, from William C. Riddle to himself 
in trust for his wife and children, that he, Walden, had witnessed 
such a deed, and that he has said memorandum at his house; 
defendant’s counsel served said Walden with a subpoena duces tecum 
to produce said memorandum before the Commissioner to be used in 
evidence on the next day, and that although said Commissioner con- 
tinued to examine witnesses in said case that day and all of the fol- 
lowing day, said Walden did not produce said memorandum, nor 
make any answer whatever to said subpoena duces tecum. The Court 
rejected said evidence. 

Defendant’s counsel excepted. (See page 31 of the printed record.) 

After the evidence had been submitted to the jury, the presiding 
Judge charged the jury, among other things, as follows : 

“ Upon the question of the validity of the alleged deed, the cir- 


Re RO a CRA tgs. “ " 
BAS SR Red we ee lke i 
om ° 


OI EO ae ¢ wipe wn mn 


ie tg or 


8 


cumstance that-a claim was made for three thousand acres, and no 
claim was made for the one thousand five hundred acres, has been 
urged as against its validity, and it becomes a question for you to 
consider, whether it is a necessary or probable presumption that, in 
the event of the loss of two deeds from two different parties, and under 
the circumstances of this case, should or should not each be equally well 
remembered, and so well remembered as to be established and rights 
under it demanded? One, you will remeimber, was from the father- 
in-law of Mrs. Riddle to his son, in trust for her and her children, 
and actually passed a grant and possession at the time it was made. 
In the other, the grantor was also the grantee, and it, therefore, passed 
but an equitable title, and did not become an actual conveyance. 
Under these circumstances, is it a necessary or a probable presump- 
tion that, if the deed granting and conveying title and possession 
should be sufficiently well remembered in its date and terms as to be 
readily established, the other, making no such conveyance of posses- 
sion, should have been as well remembered, or if, whether the fact 
of not urging it at the same time, is presumptive evidence that it had 
never been made.” 

To this charge defendant’s counsel excepted, because it did not 
fairly and fully state the bearing of the fact and circumstances referred 
to therein on the point in issue, nor correctly define the legal effect of 
the deed from William C. Riddle to himself as trustee for his wife 
and children, and because the inference drawn and suggested in said 
instruction were not authorized by the circumstances recited, nor by 
any evidence in the case. (See page 32 of the printed record.) 

The Court also instructed the jury as to their finding on the first 
issue submitted, that: 


“The absence of any evidence upon the subject of the deed upon 
the trial of the claim for three thousand acres, which would have 
been immaterial and irrelevant in the pending issue, should have no 
weight in this consideration.” 

Defendant’s counsel excepted to this instruction, claiming that the 
evidence shows that, on the trial of the claim for the three thousand 
acres, William C. Riddle was offered as a witness to prove what 
notice he gave defendant prior to, or at the time of the execution of 
the mortgage, as to the existence of any trust claim on the lands 
mortgaged, and that he was asked and undertook to testify precisely 
what he told defendant as to there being any such claim or claims, 
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and that this being so, his failure to testify that he told defendant of | 
any trust claim to the one thousand five hundred acres ,now in dis- | 
pute, is a very important circumstance, as tending to show that, 

in fact, no notice of any claim for the one thousand five hundred 

acres was given to defendant, and tending further to show that said 

Riddle’s evidence, taken in the present case, is not worthy of belief, 

because when he testified in the claim case for the three thousand 

acres, and when the transaction was fresher in his recollection, he did | 
not claim that the notice he gave defendant prior to the mortgage had | 
any reference whatever to a trust deed for one thousand five hundred | 
acres of the land mortgaged, but expressly stated that the notice he 1 
gave was about the three thousand acres only. (See page 33 of the i 
printed record.) 


On the second issue submitted, the Court gave the jury the follow- 
ing instructions : 

“So, if you find in this case that any such notice came to the 
knowledge of B. J. Wilson at any time during the transactions, or 
advances which finally led to the taking of the mortgage as security, 
and which it is claimed was made upon the credit of this property, 
as would put a reasonable man upon his guard and induce him to 
make an investigation as to the true state of affairs, at any time before 
the sale under the mortgage, you will find that he had notice, and 7 
state in your finding when the notice was had, whether before the 1 
mortgage or before the sale; otherwise you will find that he had no : 


notice.” 


Defendant’s counsel excepted to said instructions, because : 


} 1. It directed the jury that notice at any time during the transac- 
tions or advances which finally led to the taking of the mortgage as 
security, is sufficient notice, whereas it is claimed that the jury should 
have been instructed that the notice ought to have been at the time 
the mortgage was made, or whilst the parties were in treaty about the 
mortgage, or that in some other way the notice ought to have been 
connected with the making of the mortgage. 


2. Because said instruction was not authorized by the evidence in 
the case; and 
3. Because it was too vague and indefinite, and did not sufficiently 
explain what sort of notice was required ; that it should have informed 
the jury that notice in some way should have been given of the claim 
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now set up, and that, too, in connection with the treaty for, or the 
making of the mortgage. (See pages 33 and 34 of the printed record.) 


The jury rendered a verdict finding that the deed of trust was a 
true, valid and authentic instrument, executed at the time it purports 
to be, and that B. J. Wilson had notice of the existence of the trust 
deed at or before the execution of the mortgage of May 5th, 1870, and 
before the Sheriff’s sale in 1876. (See pages 29 and 30 of the printed 
record.) 

The Court accepted this verdict as 2 correct finding, and made a 
decree in accordance therewith. (See pages 34 and 35 of the printed 
record.) 

The defendant in said case and appellant in this Court now assigns 


as error— 

1. The refusal of the Court to allow the answers of the defendant 
to the bilt of complainants to be read and used as evidence in said 
case, 80 far as the same were responsive to the allegations of the 
bill, and erred in not considering said answers so far as responsive in 
making up the decree in said case. 

2. The refusal by the Court to allow the mortgage fi. fa. in favor 
of said Wilson & Co., and against said Riddle, with the Sheriff’s 
levy thereon, and the Sheriff’s deed to Wilson to the land sold, 
including the property in dispute, to be introduced in evidence 
on the trial of the issues submitted to the jury ; and because the 
Court refused to consider said papers as evidence in making up a 
decree in said case. 

3. The refusal of the Court to allow the petition filed by Mrs. 
Riddle, in 1876, to establish the alleged lost deed from Anderso, 
Riddle to William C. Riddle, in trust, ete.,to be introduced in 
evidence on the trial of the issues submitted to the jury; and the 
Court’s refusal to consider said petition as evidence iu making up the 
decree in said case. 

4, The refusal of the Court to allow the fact, certified to by the 
Commissioner before whom Ira Walden was examined, as to said 
Walden’s failure to respond to the subpoena duces tecum served on 
him, to be given in evidence. 

5. The several instructions given by the Court to the jury on the 
issue submitted, and which were excepted to at the time, and refer- 
ence to which has already been made. 
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6. The acceptance by the Court of the verdict of the jury as a 
correct finding op the issues submitted under the evidence in said 
case. 

7. The decree rendered by the Court in said case, appellant claim- 
ing and insisting that said decree is contrary to the law as applicable 
to the evidence in said case. 


8. That said verdict and the decree rendered in said case are each 
and both unsupported by the law and the evidence introduced on the 
hearing or embraced in the record. 

9. The Court erred in holding that the voluntary deed wgs good 
against a\Purdhinser Yor value, even if such purchaser,ha notice of 
the voluntary deed at the time of the purchase. pe wily qe 

10. The Court erred in holding that the evidence in this case was 
sufficient to charge Wilson & Company, the mortgagees, aud B. J. 
Wilson, the purchaser at Sheriff’s sale, with notice of such_voluntary 
deed. Tal Qrtetd Lupe tn ane unns Quffrlilnd myer, 

11. The Court erred in holding that the evidence in this case was 
sufficient to establish the fact that the trust deed relied on was a 
genuine instrument and executed at the time it purports to bear date. 


12. The Court erred in not decreeing that complainant’s bill be 
dismissed. 


It is not in conformity with the practice in Equity to file excep- 
tions to the rulings of the Chancellor in the progress of the trial, 
but in this case it was deemed best to pursue that course, because no 
other practicable way suggested itself, of showing this Court what 
influedices operated on the jury in rendering their verdict, and under 
what views of the law the Court acted in making the decree com- 
plained of. 


In rendering said degree, the Court disregarded the doctrine for 
which defendant’s counsel contended and still contends, namely: that 
a voluntary settlement is void as against a bona fide purchaser or 
mortgagee even with notice. (See Volume 1, Part Ist, White & 
Tudor’s Leading Cases in Equity, Edition of 1876, marginal page, 
284; Dolphin vs Aylward, 4th, L. R. Ho. Lo., page 486; Buckle 
vs Mitchell, 18th Veasy, page 100.) 


But even if the bona fide purchaser or mortgagee is affected by 
notice of such voluntary deed as that relied on by complainants, it is 
most earnestly insisted that the evidence in this case was not sufh- 
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cient to show such notice. The onus was on complainants. The 
defendant’s answers, responsive to the allegations of their bill, had 
denied positively all notice or knowledge of said deed, and such being 
the case, such answer could only be overcome by the testimony of 
two credible witnesses, or one such witness and strong corroborating 
circumstances. (See Union Bank vs. Geary, 5th Peters, 99; Randell 
vs. Brown, 2d Howard, 406; Carpenter vs. Providence Insurance 
Co., 4th do, 185; Tobey vs, fennente, 2d Wallace, 423; Voorhees 


«vs. Bonesteel! “io, 16; Vigel vs. Hopp, 104 U.S., 441.) 


In this case it is true that Mr. Riddle testifies that, in 1869, whilst 
Wilson was at his house, and they were riding together through 
Riddle’s plantation, Wilson having asked if he could buy the land 
now in controversy, he had told Wilson of the trust deed in favor of 
Mrs. Riddle and her children, (see page 102 of the printed record,) 
but on a previous examination in this same case, the only notice 
Riddle had testified to was that, in 1866, when Wilson requested 
him to execute a mortgage upon his land to assist Wilson in raising 
money in New York, he had told Wilson there was some old deeds 
on a part of the said lands. (See page 45 of the printed record.) 


It will be seen, therefore, that in Riddle’s first examination he 
claims to have given whatever notice he gave Wilson, in 1866, about 
four years before the mortgage, under which Wilson now claims title, 
was executed ; and-that the only notice he claims to have given was 
that there was some old deeds on part of the lands, without specifying 
what sort of deeds or what part of said land they embraced, or to 
whom they had been made. 

Again. It was shown by testimony, introduced by defendant, that 
when Riddle testified in the claim case relating to the three thousand 
acres, the only notice he then testified he had given Wilson respecting 
the trust estate in these lands, was that when he agreed to execute 
the mortgage on the eight thousand acres of the land, he told Wilson 
of the deed on the three thousand acres, but that the papers were 
destroyed and he did not expect they would be established, and that 
this was in 1867, three years before the mortgage of May, 1870, was 
executed. (See pages 129 and 130 of the printed record.) 


Moreover, it appears that he did not even testify to having given 


notice of the trust deed to the three thousand acres until he had been 
reintroduced on the trial of the claim case for that specific purpose, 


and that only. (See page 129 of the printed —/ 
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The evidence claimed to be corroborative of Riddle’s testimony as 
to notice, is : 

1. From Green Riddle, a negro who had been living several years 
on Mr. Riddle’s lands. His testimony bears internal evidence of its 
unreliability, and besides fixes no time when Wilson is said to have 
admitted that he heard of “ some trust deed.” Nor does it indicate 
what trust deed was referred to, whether that relating to the three 
thousand acres or the one alleged to embrace the lands in con-. 
troversy. (See page 77 of the printed record.) 


2. The testimony of Simon S. Thomas, whose testimony is contra- 
dictory of the evidence he gave on the trial of the claim case, and, 
moreover, shows on its face that the trust deed referred to was the 
deed relating to the three thousand acres, (see pages 87 and 131 of 
the printed record.) It will be observed, also, that Mr. Thomas tes- 
tified on the claim case that Wilson did not say when it was that 

. Riddle told him about the old deed referred to. 


3. The testimony of Arden Vining (see page 78 of the printed 
record,) shows clearly that the trust deed referred to was the one 


_ relating to the three thousand acres, besides, his testimony is so 
waceebarivaites it is wholly unworthy of belief. 


The only corroboration, therefore, of Riddle’s testimony is the evi- 
dence of witnesses, which, even if true, relates to a different trust deed 
from the one relied on by complainants in this case, namely: the trust 

_| deed to the three thousand acres of land involved in the claim case 
decided years ago in favor of Mrs, Riddle and her children. 


On the other hand, Wilson positively denies that any notice of the 
trust deed relied on was given to him or that he ever had the slight- 
est intimation of the existence of such deed, either when the mort- 
gage was executed or when the sale took place, and his testimony is 
supported by all the probabilities in the case. It is not reasonable to 
suppose that he would have taken a mortgage to secure so large a 
sum of money as Riddle owed the firm of Wilson & Co., if he had been 
advised at the time or before, that there were trust deeds in favor of 
Mrs, Riddle and her children for four thousand five hundred acres 
of the ten thousand acres embraced in the mortgage; nay, it is 
altogether unreasonable to suppose that he would have accepted such 
security, and have made additional advances on it if he had known of 
the existence of either of the trust deeds which have been resurrected 
since his purchase. It is equally unreasonable to suppose that whilst 
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litigating with Mrs. Riddle and her children respecting their claim to 
the three thousand acres of -land, he would have gone about telling 
Mrs. Riddle’s neighbors and friends that Riddle had given him 
notice of the deed to the three thousand acres about which he was 
then litigating, as Green Riddle, Simon Thomas and Arden Vining 
testify he did. 


A De Rin ong elt 


Clearly, therefore, the overwhelming weight of the testimony as 

. to notice was with the defendant, whose answer responsive to the alle- 

gations of the bill was not overcome ; nor was the burden resting on 

the complainants to show notice, they had affirmed to exist, met by 
the evidence introduced tor that purpose. 


As to the notice which Gilmore claims to have given at the Sheriff’s 
sale, vague and indefinite as it was, it seems to have been given 
without the knowledge or authority of Mrs. Riddle. (See page 73 
of thé printed record.) 

Notice to be binding must proceed from some person interested in 
the property. (See White & Tudor’s Leading Cases in Equity, edi- 
tion of 1876, top page 121, and authorities cited.) 


Again, the notice which Riddle claims to have given was not given, 
as has been seen, when Wilson was in treaty with him in reference to 
taking the mortgage, but was given the year before the mortgage was 
made, as Riddle testifies, when he and Wilson were taking a ride 
through Riddle’s plantation, and when no negotiations appear to 
have been pending with reference to the execution of the mortgage. | 


It is respectfully insisted that even if notice was given under such 
circumstances, it would be unavailing to defeat a mortgage given a 
year or so afterwards, (See Hamilton vs, Royse, 2d Sch. & Lef;, 
377; Henry against Morgan, 3d Binney, 497 ; Boggs against Varner, 
6th Watts & S., 469; Bracken vs. Miller, 4th Watts, 111; 2d Sug- 
den on Vendor and Purchaser, 277. 

Notice to affect a bona fide purchaser or mortgagee should be given 
at the time of the transaction, or in immediate connection therewith. 
(See authorities just cited.) 

Constructive notice of a prior voluntary deed will not effect a bona 
fide purchaser or mortgagee, even if notice will effect such a person at 
all. The notice must be actual. Registry of such voluntary deed 
will not affect such purchaser or mortgagee. (Fleming vs. Town- 
send, 6 Ga.,103; Fowler vs. Waldrop, 10 Ga., 350; Black ef al., 
vs. Thornton, 31 Ga., 641.) 
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As to the genuineness and age of the trust deed. whilst the evidence 
is conflicting, the weight of the testimony, all things considered, is, 
I think, in favor of the appellant’s theory that the deed is younger 
than the mortgage. 


It is true that Riddle and wife and their old neighbor Walden 


(the Justice of the Peace) testify that the trust deed was executed at 


the time it bears date, and that Langmade (a lawyer who has resided 
furmany years in the same county with the Riddle family) testifies that 
he read a copy of the deed, on the records of the County, in the Fall 
of 1853, or shortly thereafter. It is also true that a number of the 
relatives and neighbors of Mr. and Mrs. Riddle testify to having seen 
this trust deed in the years 1879 and 1880. But there are strong 
reasons for suspecting that much, if not all, this evidence was manu- 
factured for the occasion. 


1. No satisfactory reason is given why nothing was said about this 
trust deed when the claim was interposed for the three thousand 
acres of the same body of lands, if the deed was then in existence. 


2. If Riddle and his wife, and so many of their neighbors and 
relatives, knew of this deed, in 1877, when Wilson bought the land 
in controversy, why was he permitted to hold and occupy it so long 
without any effort made to eject him? If they thought the deed was 
lost, as Mrs. Riddle testifies, why were no steps taken to establish a 
copy as in the case of the three thousand acres. 

3. If the family knew the deed was genuine, and executed at the 
time it bears date, why did James M. Minar, (one of Mrs. Riddle’s 
sons-in law,) carry it about in the neighborhood to ascertain if the 
neighbors would recognize the genuineness of the signature of the 
Justice of the Peace whose name was attached to it as a subscribing 
Witness ? 

4. If the evidence of Truluck is false, why was not James M. 
Minar examined as a witness to deny it ? 


On the other hand, Truluck (a perfectly disinterested witness,) 
testifies positively that he wrote the trust deed since the land was 
purchased by Wilson. (See pages 138-9 printed record.) 

Moore, (another disinterested witness,) after stating very modestly 
how far he claims to be an expert in such matters, testifies unquali- 
fiedly that, in his opinion, the body of the trust deed was written 
about the same time as the endorsement on the back signed by 


(See Page 145 
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A. M. Mays, Clerk, Which was Octobe; ath, ISsq. (See pave 145 
Printed record, ) 

See also the evidence of this Witness “" page 144 ang Page 147 
Seq., printed record, 

Our theory of this brane) of the case jx that the Parties, who eon- 
Spired to fet up this deed, Procured the half Oheet Of paper on Which 
4n old deed Was printed op Written, whieh half sheet had on it the 
endorsement of E. A, Jernigan, the then Clerk, Ouly > and that this 
trust deed Was Written On the OPPOSsiI te side Of the half shee Of Daner. 


Thus the endorsement of the then Clerk, relating t the registry of 


another old deed, was Made to “PPear to relate ft, thie reSIStry Of the 
trust deed relied on by the COMPlainanis jy this ease. 

There js 800d reason lso for believing that Woo Riddle’s siena- 
ture to the deed was Nol gennine. (See CVidenee of Goldsmith and 
Others, P. 149 ef Sed., PYinted Fecord.) . But Whether yi Slenature j. 
fenuine or hot, we respectfilly INSist that the weiehy Of the credible 
testimony Is that the trast deed ig mueh SoUNger than the MOrl rave 
by Virtue of which appellant derives title, Ay al] “vents, the eyj. 
dence on this Point ig jy serious Contlict, ang Wwe Pespeetfully Claim 
that the doctrine tpplies, that - 

In Serious Conflict of evidence, Bill may be dismissed On fround 
that COMplainans fails to CSlublish prose OD Which Ie Clainys relieg. 
In SUPport of this doctrine. LE refop lo TDeyyyy, VS, Campbel), Od 
U.S. 103. 
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J. W. BURKE & CO., PRINTERS, STEREOTYPERS AND BINDERS. 
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BENJAMIN J. WILSON, Appellant, 


‘ 


VS. 


WILLIAM C. RIDDLE, Trustee, etc., et al., Appellees. 


In Equity. Appeal from the Circuit Court of the United States for the 
Southern District of Georgia. 


SUPPLEMENTAL ABSTRACT AND BRIEF. 


After the evidence introduced by complainants and by defendant 


had been submitted and read to the presiding Judge, sitting as Chan- 


cellor, he over the objection of the defendant’s counsel, submitted the 


issues of fact arising in said case to a jury, to which defendant’s coun- 
sel excepted. (See page 30 printed record.) 


Appellant assigns such submission of the issues of fact to a jury as 


error. 


If the Chancellor thought it a proper case to submit issues of fact 
arising in said case to a jury, he should have made an order directing 
a trial by a jury at law on issues of fact framed by the Chancellor, on 
proper pleadings for that purpose, and the verdict of the jury on issues so 
formed and directed to be tried at law, should have been duly certified 
by the Court of law to the Chancellor. This was not done, but a jury 
was called into the Court of Chancery and issues submitted to it by 
the Chanchellor, who presided as such, and directed the jury as to 
their findings. (See pages 29 and 31 of the printed record.) 


_ Appellant assigns the whole proceeding as to calling in a jury and 
all that was done in connection therewith and relative to the verdict 


2 


rendered as error; and claims that no weight should have been given 
by the Chancellor to the verdict of the jury as it was not properly 
before him, and further, that no weight should be given to said ver- 


dict in this Court. 


Where a Chancellor desires the aid of a jury in determining issues 
of fact, he should form issues and order them to be tried by a jury in 
a Court of law, and such issues should be submitted to the jury on 
proper pleadings (unless waived, which was not done in this case) 
framed for that purpose; and the verdict of the jury, when rendered, 
should be certified to the Chancellor by the Court of law in which it 
was found. See Johnson vs, Harmon, 94 U. S. page 378, and 
authorities there cited, viz: 2 Daniel’s Ch. Pr. (ita Amer. Ed.) 1,120; 
Watkins vs. Carlton, 10 Leigh, 560. 2 Poy tutte v*% e. MV llubs. ty ) 
bb-3 B Ge b4/, CLIFFORD ANDERSON, 

Counsel for Appellant. 
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rendered as error; and claims that no weight should have been given 


by the Chancellor to the verdiet of the jury as it was not properly 


before him, and further, that no weight should be given to said ver- 


diet in this Court. 


Where a Chancellor desires the aid of a jury in determining issues 


of fact, he should form issues and order them to be tried by a jury in 


a Court of law, and such issues should be submitted to the jury on 


proper pleadings (unless waived, which was not done in this case) 


framed for that purpose; and the verdict of the jury, when rendered, 


should be certified to the Chancellor by the Court of law in whieh it 

was found, See Johnson vs. Harmon, 94 U. S. page 378, and 

authorities there cited, viz: 2 Daniel’s Ch, Pr. (4th Amer. Ed.) 1,120; 
: ; 


Watkins vs. Carlton, 10 Leigh, 5¢0. © 4 Lig 4.9, // Mr 
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IN THE SUPREME COURT OF THE UNITED STATES. a 


‘ ; , 


| BENJAMIN J. WILSON, Appetuanr, - ae 


VS. te 5 : se 


WILLIAM C. RIDDLE, ae 
: TrusTsk, -Erc., Er Axu., APPELLEES. | 3 
IN EQUITY. APPEAL FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE SOUTHERN DISTRICT ea 


OF GEORGIA. 


ADDITIONAL BRIEF OF CLIFFORD ANDERSON, 


COUNSEL FOR APPELLANT,  : 
(In reply to Brief of Counsel for the Appellees.) : | 
MACON, GEORGIA : : 
J. W. BURKE & CO., PRINTERS, STEREOTYPERS AND BINDERS. 82s 
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BENJAMIN J. WILSON, APpPpE..ant, 
Vs. 


WILLIAM C. RIDDLE, 


As Trustee for his Wife, Seany Ann 8. Riddle, and Children, et al., 
Appellees. 


In Equity. Appeal from the Circuit Court of the United States for the 
Southern District of Georgia. 


ADDITIONAL BRIEF IN REPLY TO BRIEF OF COUN- 


SEL FOR APPELLEES. 


Ist. The Chancellor in the Court below did not hold that the 
record of the voluntary deed of April, 1853, was notice to Wilson & 
Co. The record, if one was ever made, was destroyed by fire in 
1855, eleven years before Riddle’s first mortgage to Wilson & Co. 
‘How could Wilson & Co., have been charged with notice of such 


a record ? 


If the Chancellor held the record of the deed to have been notice 
to the mortgagees, under these facts, it was error. 


Such notice must have existed “ as affects the conscience” of the 
purchaser or mortgagee. See Jordan vs. Pollock, 14 Ga., 158, and 
authorities there cited ; 2d Pomeroy’s Eq. Jur., Sec. 649; Thrasher 
et al. vs Partee and wife, 37 Ga., 392; Lane eal. vs Partee and wife, 
41 Ga., 202. 3 | 
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Besides, does Section 1778 of the Code of Georgia embrace a vol- 
untary conveyance by the husband and father for the benefit of his 
wife and children, executed long after the marriage, and not in pur- 
suance of marriage articles? The Statute provides for the record of 
marriage contracts and voluntary setlements made by the husband on 
the wife. Isa voluntary settlement by the husband on the wife the 
same thing as a voluntary conveyance by the husband and father for 
the benefit of the wife and children ? 


Is not such a settlement an instrument based on marriage as the 
consideration, and is not a voluntary conveyance, after marriage, 
an entirely different thing? Is not the latter simply a gift made by 
the father and husband to his wife and children? See Harper vs, 
Scott, 12 Ga., 131. The Court, in that case, decides that a voluntary 
deed by husband for benefit of his wife is void against a purchaser 
without actual notice and that the registry of such a deed is not 
notice. See, also, Cathright et al., vs. Robinson, 5 Peters, 279; 
Kitchen vs. Bedford, 13 Wallace, 413, as to the deed relied on by 
appellees, being a deed of gift and not a settlement. See, also, 32 Ga., 
632. 


The case of Adair e al. vs. Davis, 69 Ga., 769, (cited by counsel for 
appellees) does not seem to be supported by the cases on which the 
decision is based. Horn, Trustee, vs. Ross & Leitch, 20 Ga., 210, 
was a case involving a post-nuptial settlement, executed to carry out 
marriage articles; and Cummings vs. Boston & Gunby, 25 Ga., 276, 
was the case of an ante-nuptial settlement. The reference to 29. 
Ga., 405, must be a mistake, I find no case in 29 Ga. ruling the 
principle contended for. 

Notice at the Sheriff’s sale in 1876 could not affect mortgagees 
without notice, whose mortgage was executed in 1870. 


Besides, the notice given by Gilmore, at the Sheriff’s sale, was 
insufficient : 
(a). Because not given by authority of Mrs. Riddle or any of the 


oestuis que trust. (See her testimony already referred to.) 


>. 
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(b). Because it related to all the land being sold, and not to the 
fifteen hundred acres sued for. 


(c). Because it was vague and uncertain, and indicated no source 
whence fuller information could be obtained. 


(d). Because, as Mrs. Riddle had interposed a claim for three 
thousand acres of the land levied on, and no more, as the property of 
herself and children, Wilson had the right to presume that they made 
no claim to the balance of the land. 


As to the insufficiency of the notice given by Gilmore, see Black ef 
al. vs. Thornton, 31 Ga., 659. 


Riddle was at the sale, (see his testimony on page 46 of the printed 
record.) If he then knew of the deed from himself, now relied on, 
why did he not cause specific notice of it to be given? And is it not 
strange that Langmade, (one of the attorneys of the appellees in this 
case) should have searched the records to find a copy of the deed, for 
examination, instead of asking Riddle, the Trustee, to let him see the 


original ? 


CLIFFORD ANDERSON, 
Counsel for Appellant. 


IN THE 


SUPREME GOURT OF THE UNITED STATES, 


OCTOBER TERM. 1887. 


No. 86. 


BENJAMIN J. Witson, Appellant, 
vs: 


WiiuramM C. Ripper, as Trustee for his, wife, Seny 
Ann S. Rippie and children; Sreny Ann §. 
Ripp.e, wife of Wiritram C. Rippie; ANNIE E. 
Minar, wife of T. M. Minar (formerly ANNIE 
E. Rippxe) e¢ al. 


BRIEF OF GEORGE A. MERCER, 
OF COUNSEL FOR APPELLEES. 


SAVANNAH, GA. 
TOWNSEND PRINTER AND BINDER. 
1887. 
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IN THE 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1887. 


No. 86. 


BENJAMIN J. WILson, Appellant, : 
vs. 


WILLIAM ere as Trustee for his wife, Seny 
Ann S. Rippte and children; Seny Ann §S. 
RIDDLE, wife of WrLuraM C. Rippie; ANNIE E. 
Minar, wife of T. M. Minar (formerly ANNIE 
E. RIpp.e) et al. 


Brief of Attorney for Appellees. 


The suit, resulting in a decree for the appellees, 
from which this appeal is taken, was originally 
brought by said appellees against said appellant in 
the Superior Court of Washington County, in the 
Southern District of Georgia, and was thence removed 
by the appellant, under the Act of Congress of March 
3d, 1875, to the Circuit Court of the United States 
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for the Eastern Division of the Southern District of 
Georgia. 

The original action was complaint for the recovery 
of land and mesne profits under the Code of Georgia, 
and its purpose was to obtain equitable relief on the 
common law side of the Court, in accordance with 
the law and practice in said State. 

Code of Georgia of 1882, sec. 3082. 

Palmer vs. Simpson, 69 Ga., 799. 


As a ground for such equitable relief to the cestwies 
que trust, the declaration alleged that the said Wil- 
liam C. Riddle, trustee, in violation of his trust, re- 
fused to bring suit for the recovery of said lands, or 
to collect the rents and profits thereof. 

See printed Record, p. 2. 


The Supreme Court of Georgia having ruled that 
in a suit of this nature the trustee was a necessary 
party—see Boyd vs. England, 56 Gg 600—the 


declaration was amended in the United States Court 
after removal, and said William C. Riddle, trustee, © 


was made a party to the suit. 

No objection. whatever was made to this amend- 
ment, and no exception taken by said appellant. 

See printed Record, p. 13. 


Subsequent to the amendment of the action, and 
on December 2d, 1882, the Hon. Don A. Pardee, Cir- 
cuit Judge, at the suggestion and instance of said 
appellant, ruled that the relief sought by plaintiffs 
in the State Court must be prosecuted in the United 
States Court on the equity side of said Court, and 
not on the common law side thereof; and he passed 
an order that the case stand continued for the term ; 
that it be placed on the equity docket, and that 
plaintiffs reform their pleadings so as to present their 
cause of action in an equitable shape. 

See printed Record, p. 14. 


“The plaintiffs objected to this order, apprehending 
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that its effect might be to deprive them of their con- 
stitutional right to a trial by jury, and on December 
7th, 1882, entered their motion for a rehearing on 
the status of the pleadings. _ 

See printed Record, pp. 14, 15. 


The pleadings were amended in compliance with 
the order of Judge Pardee, and the plaintiffs filed 
their general replication April 12th, 1883. 

Printed Record, p. 23. — 


We submit that if Judge Pardee committed error 
in ordering such change in the status of the plead- 
ings, the appellant cannot urge the same, as the 
alteration was made at the instance of his counsel, 
and the appellant would be estopped now from clairh- 
ing that the action ‘of the Court; so invoked, was il- 
legal or improper. | atthe Reeth aes 

In the recent case of the State vs. Gaskill, 68 
Georgia R., 520, the Supreme Court decided that 
while a judgment obtained at the first. term of the 
Court, in the absence of an express statute allowing 
it, was void, the defendant who consented to its 
being so taken was estopped from attacking its 
validity. | 3 

In Van Leonard, trustee, vs. The Eagle and Phe- 


nix Manufacturing Company, 60 Ga., 545, the Su- 


preme Court held that a party could not insist upon 
error to a judgment rendered in his own behalf at 
his own instance. 


In Daniels vs. Tearney, 102 U. S., 415, this Court 
held that one who had availed himself of an uncon- 
stitutional law was estopped in subsequent litigation 
from averring its unconstitutionality as a defence. 

Taking advantage of a former recovery as a valid 
judgment will estop the party from reversing it on 
error. 

Herman’s Law of Estoppel, sec. 165. 
See Teny vs. Abraham, 93 U.S., 38 (2). 
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When the case came on to trial the plaintiffs in 
said Circuit Court, believing that they were entitled 
to a hearing before a jury under the statute, made 
application to the Court to submit the issues of fact 
arising in the case to a jury. The Court did submit 
the issues of fact to a jury, and the appellant ob- 
jected and took exception to the action of the 
Court. 

See printed Record, p. 30. 


The appellant was evidently unwilling to have his 
case tried by a jury of the vicinage, and transferred 
it to the United States Circuit Court sitting in Savan- 
nah. He was unwilling to have it tried by ajury in 
Savannah ; insisted that it was an equity case and 
should be placed upon the equity docket, and at the 
trial opposed the prayer of the appellees to have the 
issues of fact submitted to a jury, and assigns error 
upon such submission. 

The mere fact that Judge Pardee directed that the 
pleadings should be put into an equitable shape, pro- 
vided the issues of fact covered by such pleadings 
were passed upon by a jury, would seem to be im- 
material. The forms of pleadings in civil cases used 
in any State are now used in the United States Courts 
sitting in such State. In Georgia no form of plead- 
ing is prescribed. Special pleadings are abolished. 
Ordinary suits in the Superior Court shall be by 
petition to the Court, signed by the plaintiff or his 
counsel, plainly, fully and distinctly setting forth his 
charge or demand, and no want of form shall be 
cause of delay if this article is substantially com- 
plied with. 

Code of Georgia, secs. 3332, 3346. 


A suit to recover land in Georgia, cast into the 
shape of a bill in equity, would accomplish the same 
result as the most technical declaration. The form 
of the suit was therefore immaterial. 

But the Act of Congress provides that issues of 


4 
| ¢ 
" 
| 


5 


fact in the Circuit Courts shall be by jury, except in 

cases Of equity and of admirality and maritime 

jurisdiction. " 
Revised Statutes, sec. 648. 


Had the Court refused the prayer of the appellees 
to refer the issues of fact to a jury, we submit that 
they would have had good ground for exception. 

The Court was therefore right to refer to a jury 
issues of fact in an action of complaint to recover 
land and mesne profits under the State practice, al- 
though the Circuit Judge had ordered the suit to be 
recast into an equitable shape. 

But concede, for the sake of the argument, that 
the action was transformed into a strict equity suit, 
and that the Chancellor was not bound to summon a 
jury to his aid, he at least had a discretion to do 
SO. 

The ninetieth equity rule provides that in all cases 
where the rules prescribed by this Court, or by the 
Circuit Court, do not apply, the practice of the Cir- 
cuit Court shall be regulated by the practice of the 
High Court of Chancery in England so far as appli- 
cable. 


The High Court of Chancery has a discretion to 
submit any issue of fact to a jury, to be heard either 
in a common law court or before itself. If the Court 
thinks it best that a question should be tried before 
@ jury, a jury can be had. 

See vol. 2, Daniell’s Chancery Pleading and Prac- | 
tice, 5th American edition, pp. *1071, *1072, *1081. 


The fact that there was no need for a jury will not 
vitiate the decree. 

Idem., p. *1147, n. 10, citing Pfeifier vs. Riehn, 13 
Cal., 643. 


And it is too late to object on error that there was 
no formal order directing an issue, and that the Court 
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had without such order considered the finding of the 
jury. . | 
Idem., citing Williams vs. Bishop, 15 II1., 533. : 

2 Daniell’s Chancery Practice, p. *1147; n. 10, is 
cited by this Court in its opinion in the case of 
Prout vs. Roby, 15 Wallace, p. 475. This Court has 
expressly decided that Equity Courts may refer 
doubtful questions of fact to a jury. 

Garsed vs. Beall, 92 U. S., 695. 


In Massachusetts, New York and other States, the 
finding of the jury upon the issue submitted to 
them, if not set aside for good cause shown, is re- 
garded as settling the facts in issue conclusively. 

Idem., n. 8. 


In the United States Courts a different rule appears 
to have been adopted: The Court has a discretion to 
set aside the verdict and grant a new trial, or to 
disregard it, or to adopt it altogether, or sub modo. 

Story, Judge, in Allen vs. Blunt, 3 Story, 746. 

Prout vs. Roby, 15 Wallace, 475. 

Basey vs. Gallagher, 20 Wallace, 680. 


In the last case this Court say that ordinarily, 
where there has been an examination before a jury 
of a disputed fact and a special finding made, the 
Court will follow it. But whethér it does so or not 
must depend upon the question whether it is satisfied 
with the verdict. : 

In Garsed vs. Beall; 92 U. S., 695, this Court say 
if such finding of a jury is satisfactory to the Chan- 
cellor the practice is to regard it as the proper foun- 
dation for a decree. 

Such findings are regarded as influential in an 
appellate court, but they are not conclusive. 


We submit that the Court committed no error in 
referring the issues of fact in the case to a jury. 
The questions of fact thus referred to the jury 


were the vital questions in the case : 
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First. ‘Is the deed of Trust presented a true, valid 
and authentic instrument executed at the time it 
purports to be.?” 


Second. ‘‘ Did the defendant, B. I. Wilson, have 
notice of the existence of this trust deed at or before 
the execution of the mortgage by plaintiff to de- 
fendant, May 5th, 1870, or before the sheriff’s sale 
in 1876. 


To each of these questions the jury responded in 
the affirmative. 


The appellant made certain objections and _ filed 
exceptions to the method of submitting these issues 
to the jury. 

He claimed that the bill of complainants and the 
answer of defendants should be read to the jury, 
and that the answers of defendants, so far as respon- 
sive to the allegations of the bill, were evidence for 
the defendant. 


We submit in limine that if the reference of issues 
of fact to the jury was discretionary with the Court, 
and the Court was not bound by the findings, the 
mode and manner of such reference was also dis- 
cretionary. 

It is well established that this Court will not review 
on error any matter resting in the discretion of the 
Court below. 

Liter vs. Green, 2 Wheaton, 308. 


The questions referred to the jury were clear and 
explicit, and the reading of the bill and answer to 
them could not elucidate those questions or aid the 
jury in reaching a conclusion. 

The answers of the defendant were not evidence 
in his behalf, because, as stated by the Court, he had 
been sworn as a witness in said case, and had testi- 
fied as such in his own behalf to the same effect. 

See printed Record, p. 30. 
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The answer was not evidence, because an answer 
of defendant under oath was expressly waived by 
plaintiff. 

See printed Record, p. 17. 


And the amendment to equity rule 41, of Decem- 
ber term, 1871, declares that the answer shall not be 
evidence under such circumstances. 

In the submission of said issues of fact to the jury 
the defendant offered to the jury a mortgage fi. fa. 
in his favor against said William C. Riddle for some 
$80,000, the sheriff’s levy of the same on ten 
thousand acres of land, including the fifteen hundred 
acres involved in the suit, and the sheriff’s deed to 
said land. The Judge refused to allow these papers 
to be read to the jury, but allowed the facts to be 
stated to them. Defendant excepted. 

See printed Record, pp. 30, 31. 


We submit that this was a matter within the dis- 
cretion of the Court, and that the reading of such 
papers would have tended only to perplex the jury 
and to withdraw their attention from the issues re- 
ferred to them, which said papers in no way illus- 
trated. | 

The defendant next offered to the jury a petition 
filed by Mrs. Seny Ann S. Riddle in 1876 to establish 
a lost deed made by Anderson Riddle, father 
of said William C. Riddle, to said William 
C. Riddle, in trust for his wife and children. 
This the Court rejected, but allowed the fact to be 
stated that such a petition was filed, and the defen- 
dant excepted. 

See printed Record, p. 31. 


The deed thus offered embraced a tract of three 
thousand acres entirely distinct from the fifteen 
hundred acres in litigation, and rested upon a dis- 
tinct title. It had no relevancy whatever to the 
question at issue. The same petition could not in- | 
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clude two distinct deeds to separate parcels of land 
involving different titles. Each made a distinct 
case. 

The deed for three thousand acres was to be used 
in a claim interposed by Mrs. Riddle for that par- 
ticular tract of land. 

The Supreme Court of Georgia has decided that a 
claim is merely a cumulative remedy, and that a party 
may bring trover or ejectment at its option. Mrs. 
Riddle and her children chose to assert their right to 
the fifteen hundred acres by an action of complaint 
for the land and mesne profits. This they were at 
perfect liberty to do, and were not obliged to inter- 
pose a claim. 

See Whittington vs. Wright, 9 Ga. 28 (3). 


Defendant next offered to the jury as evidence the 
fact, as certified to by the commissioner taking the 
testimony, that Ira Walden, a witness for plaintiffs, 
had been served with a subpcena duces tecum on one 
day to produce a memorandum he stated he had 
made, and failed to appear before the commissioner 
on the succeeding day and produce it. This evidence 
the Court rejected, and defendant excepted. 

See printed Record, p. 31. 


We submit that this was no evidence to go before 
the jury. It was wholly irrevalent to impeach Ira 
Walden or otherwise. 

The Statutes of Georgia provides that residents of 
the County must be serv ved with a subpoena duces tecum 
ten days before they are required to appear and pro- 
duce the paper. 

Code, see. 3514. 


The hearing should have been continued to make 
the subpoena legal. This could have been done had 
defendant really wished to see the memorandum. 

The fact that a witness failed or refused to produce 
a paper under subpeena could not be established by a 
mere statement of the commissioner. 

See printed Record, p. 107. 
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The defendant further excepted to the charge of 
the Judge to the jury upon the effect of a failure to 
-interpose a claim for the fifteen hundred acres in 
litigation when it appeared that a claim for another 
tract of three thousand acres had been interposed. 

See printed Record, p. 32. 


Counsel for defendant based his objection on three 
grounds: 


First. Because the charge did not fairly or fully 
state the bearing of the fact or circumstance referred 
to therein on the point in issue. Counsel does not 
point out in what respect or to what extent the 
charge did not fairly or fully state, ete. 


Second. Counsel excepts to that part of said in- 
struction as erroneous which defines the legal effect 
of the deed from William C. Riddle to himself as 
trustee. Counsel fails to specify which particular 
part of said instruction he objected to. 


Third. Counsel excepts to the inferences drawn 
and suggested in said instruction to the jury. No 
particular inferences are specified. 


We submit that these exceptions are not suffi- 
ciently precise, and that the record leaves it doubt- 
ful just what the objections were. 


The Supreme Court of Georgia has decided that 
exceptions to the admissibility of testimony on the 
ground that it is illegal are insufficient without 
specifying wherein it is illegal. 

Ingram vs. Little, 14 Ga., 173. 


A general exception to the charge of the Court 
below is insufficient. The particular portions of the 
charge objected to must be specified. 

Smith vs. Atwood, 14 Ga., 402. 


It is not a sufficient assignment of error to set out 
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an extenso the charge of the Court, and to say that 


each and every part of it is error. 
Lopez vs. McArdle, 41 Ga., 414. 


In Railroad Co. vs. Varnell, 98 U. S. R., 479, this 
Court say that exceptions to the charge of the 
Court which are in general terms, and do not clearly 
and specifically point out the objectionable part of 
it, cannot be sustained as a ground for reversing the 
judgment. 


We have already referred to the legal bearing in 
Georgia of the interposition of a claim in one case 
and not in another. : 


It was not necessary or proper for the Judge to 
charge the jury upon the legal effect of a deed from 
William C. Riddle to himself as trustee. - This was a 
question of law for the Court. We do not under- 
stand that the Judge did so charge. He only di- 
rected the attention of the jury to the fact that a 
deed from one party to another involved a change 
of possession, whereas a declaration of trust from a 
party to himself as trustee involved no such 
change. 

We submit that this portion of the charge of the 
Court to the jury was fair and correct. 

The defendant, through his counsel, objected to 
the following charge of the Court to the jury: The 
absence of all evidence upon the subject of the deed 
(to the fifteen hundred acres) upon the trial of the 
claim for three thousand acres, which would have 
been immaterial and irrelevant in the pending issue, 
should have no weight in this consideration. 

See printed Record, p. 33. 


We have already referred to this question. Evi- 
dence on the trial of the claim case about another 
and distinct tract of land, resting upon a distinct 
title, would clearly have been improper and inad- 
missible. The testimony of Mrs. Riddle and others 
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in the Record shows also why no such testimony 
as was Offered. 

i The objection to the above charge, as stated by de- 
| fendant’s counsel in his exception, is based upon the 
| ground that William C. Riddle was offered as a wit- x 
ness in said claim case to prove that he had given 
defendant notice that said three thousand acres were 
subject to a trust, and that he did not testify at said 
time, and on said trial, that he had given any notice 
as to the fifteen hundred acres. Conceding this, we 
submit again that the title to the fifteen hundred 
acres was not then on trial, and that any testimony 
about them was uncalled for and irrelevant. 

The Court in the charge complained of used these 
words: The absence of all evidence upon the sub- 
ject of the deed * *-: * ~~ should have no 
weight in this consideration. The objection, as 
stated in defendant’s exception, is that William C. 
: Riddle, when called upon to testify as a witness in 
| said claim case upon the subject of notice to de- 
fendant previous to the execution of the mortgage, 
testified that he had given notice that said three 
thousand acres were covered by a trust deed, but | 
failed to testify that he had given any notice as to | 
the fifteen hundred acres; that this was avery im- | 
portant circumstance and should impeach the testi- : 
mony of Riddle in the present case. We submit 
that the Record does not show that the Court made | 
any allusion whatever to the jury upon the subject 
of notice, or the effect of Riddle’s testimony upon 
this subject, and that the error alleged in the charge 
is not sustained by the exception. 

Had defendant desired the Court to charge the 
jury upon the subject of notice or want of notice in 
this connection, he should have requested such 
charge. 

See Street vs. Lynch, 38 Ga., 631 (2). 
See Pennock vs. Dialogue, 2 Peters, 15. 
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Where the Court refused a new trial because the 
Court did not explain what amounted to notice, no 
such request having been made. 

The defendant next objected to the instruction of 
the Court to the jury upon the subject of notice, and 
excepted thereto. 

See printed Record, p. 33. 


The exception was based on three grounds: 


First. That notice at any time during the trans- 
actions or advances which finally led to the taking 
of the mortgage as security, as would put a reason- 
able man upon his guard and induce him to make 
un investigation as to the true state of affairs at an 
time before making the mortgage, was held by the 
Court to be sufficient notice. 


Second. That said instruction was not authorized 
by the evidence in the case. 


Third. That the instruction was too vague and in- 
definite, etc. 


Further on we will discuss the kind of notice re- 
quired by the law of Georgia and the evidence in the 
Record bearing upon this subject. 

The Record evidently does not give the full charge 
of the Court upon this point. As stated, it begins: 
“So if you find in this case that any such notice 
came to the knowledge of B. J. Wilson.” The 
words ‘any such notice” imply that the character 
of the notice had been explained to the jury. These 
words plainly refer to something previously said 
which does-not appear in the Record. A Court of 
Review cannot pass upon isolated portions of the 
charge of the Court below. If the entire charge 
is not in the Record the presumption would be that 
the law was correctly charged in the omitted portions. 

If the charge of the Court collectively be right a 
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new trial will not be granted, though some isolated 
part of it be wrong. 
Newton vs. Price, 41 Ga., 186. 
See Bradstreet vs. Huntington, 5 Peters, 438. 
Pennock vs. Dialogue, 2 Peters, 15. 
Express Company vs. Kountze, 8 Wall., 354. 


We submit, however, that these so-called bills of 
exception to alleged errors committed by the Court 
during the trial of certain issues of fact referred toa 
jury are not subject matter for review by the Appel- 
late Court. In ex parte Story, 12 Peters, 343, this 
Court held that a bill of exceptions is altogether un- 
known in Chancery practice. 

See Brockett vs. Brockett, 3 Howard, 691. 

Johnson vs. Harmon, 94 U. S., 371. 


‘Where the features of the case were similar to this, 
the Court held that a bill of exceptions cannot be 
taken on the trial of a feigned issue directed by a 
Court of Equity, or, if taken, can only be used on a 
motion for a new trial made to that Court. As the 
verdict may or may not have been the ground for 
the decree, an appeal from the latter cannot be made 
to turn on the Judge’s rulings at the trial of the 
feigned issue, -but must be decided upon the whole 
case, pleadings, evidence and verdict, giving to the 
latter as much effect as it is worth. 


This Court then will determine this sisi upon 
the whole case, and the real question is what are the 
law and facts of the case. 


On December 6th, 1883, in open Court, the Judge 
granted a decree in favor of the present appel- 
lees. 

The Court, upon the proof submitted, found and 
decreed that the deed of trust presented by com- 
plainants was a true, valid and authentic instrument, 
executed at the time it purports to be; that the de- 
fendant, B. J. Wilson, had notice of the existence of 
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this trust deed at or before the execution of the 
mortgage made by the complainant, Wiliam C. Rid- 
dle, to defendant May Sth, 1870, and before the 
sheriff’s sale in 1876, and that the defendant acquired 
no valid title to the lands embraced in said trust 
deed by virtue of the sheriff’s deed made to him in 
1876; and that said land was the property of said 
Seny ‘Ann §. Riddle, and her children and grand- 
children. 
See printed fhecordl: pp. 34, 35. 


Whether or not the Court in granting this decree 
felt constrained by the finding of the jury does not 
appear. The Court at least concurred in the views 
of the jury, and the result is that the appellees rest 
their case and rely both upon the verdict of a jury 
and the decree of a Court. 


The law of the case can be very briefly stated : 
On April 23d, 1853, William C. Riddle, then the 
owner of the land in dispute, granted and conveyed 
the same to himself in trust for his wife, Seny Ann 
S. Riddle, for and during her natural life, and on 
her decease to such child or children as she might 
leave in life. 

See printed Record, p. 68. 


It is well settled that a father, not insolvent at the 
time, can make a voluntary conveyance in favor of 
his wife and children, which will prevail against 
subsequent creditors. 

See the full discussion in 1 American Leading 
Cases, 17, on the decisions in Sexton vs. Wheaton 
and wife, 8 Wheaton, 229, 252, and Salmon vs. Ben- 
nett, 1 Connecticut, 525. 


In the latter case it was held that such a convey- 
ance was valid against a creditor whose claim existed 
when the conveyance was made. 

The voluntary deed of William C. Riddle was 
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son as a creditor until the Fall of 1566. 
See printed Record, p. 113. 
Atherly on Marriage Settlements, p. 165, n. 1. 
Hill on Trustees, p. 83-90, 106. 
4 Kent’s Com., *464, note. 
Hinde’s Lessee vs. Longworth, 11 Wheaton, 190. 


The Supreme Court of Georgia, in Weed vs. Davis, 
25 Ga., 684, decided that a person, though in debt, 
may in good faith make a voluntary conveyance of 
a part of his property, if the part which he retains 
is sufficient to pay his debts. 

A voluntary conveyance made by a husband, sol- 
vent at the time, to his wife and children, is binding 
as against creditors. 

. Brown vs. Spivey, 53 Ga., 155 (2). 


And this principle is incorporated in the Code of 
Georgia. 

Code, sec. 1776. 

There is no evidence that William C. Riddle had 
any creditors when he made the trust deed in 1858, 
and the presumption is that he was solvent. 

His deed was in the nature of a declaration of 
trust. It plainly created a trust in favor of his wife 
and children, and he no longer held the beneficial 
interest in the property. 

In Georgia no formal words are necessary to cre- 
ate a trust estate, and no words of separate use are 
necessary to create a trust estate for the wife. 

Code of Ga., sees, 2805-2307. 

Gordon vs. Green and wife, 10 Ga., 5385 (6). 


The law of Georgia provides that the husband 
may at any me during the coverture, either through 
trustees or directly to his wife, convey any property 
to which he has ttle, subject to the nights of pnor 
purchasers or creditors without notice. 

Code, see. 1TTO. 


made in 1853. He had no dealings with B. J. Wil- 
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Every voluntary conveyance made by the husband 
on the wife must be recorded in the office of the 
Clerk of the Superior Court of the County of the 

residence of the husband, within three months after 
the execution thereof. On failure to comply with 
this provision, such settlement shall not be of any 

_ force or effect against a purchaser or creditor, who 
bona fide and without notice, may become such be- 
fore the actual recording of the same. 

Act of 1847 in Code, see. 1778. 


Every voluntary deed or conveyance made by any 
person shall be void as against subsequent bona fide 
purchasers for value without notice of such volun- 
tarv conv eyance. 

Code, sec. 2632. 


We submit that the law of Georgia upon this sub- 
ject, so far as the rights of creditors are concerned, is 
perfectly plain and free from embarrassment. 

What shall be the effect of recording, or failing to 
record, a voluntary settlement, is purely a matter of 
statutory regulation to be determined by each State 
for itself. The law of Georgia provides that such settle- 
ments shall be recorded within three months, and 
that upon failure so to record they shall have no 
force or effect against a creditor who, bora fide and 
without notice, may become such before the actual 
recording of the same. 

Code, sec. 1778. 


died ay 


~The proof is clear that this trust deed was duly 
executed on the 23d day of April, 1853, and was 
recorded in the Clerk's 3 at Washington County, 


' on the 26th day of May, 18538 

See printed Record, p. 69. 

’ 
| 3 There is no statute or decision in Georgia modify- 
,' ing or withdrawing the legal effect of an original 
recordation in obedience to said statute. The law 


makers doubtless presumed that if a voluntary deed 
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to a large body of land in one of the Counties of the 
State was once placed upon record it would become 
a fact of such notoriety, in the country particularly, 
that any diligent creditor could discover it upon in- 
quiry, even if the official records were subsequently 
lost or destroyed. 

We therefore submit that if this deed was once 
recorded in time it would prevail against a subsequent 
creditor, even if he became such without notice. 

This is confirmed by Code, sec. 1776, which saves 
only the rights of prior creditors without notice. 


This particular question has been settled by the - 
Supreme Court of Georgia in its interpretation of 
the statute; and such interpretation by the highest 
Court in a State is recognized by the Courts of the 
United States as controlling. 

In Brown vs. Spivey, 58 Ga., 155, the Supreme 
Court of Georgia say: A bona fide creditor, to avail 
himself of the failure to record a voluntary settle- 
ment of the husband upon the wife, in the County 
of the residence of the husband, within three months 
after its execution, must have become such before the 
actual record of the same, on the faith of the pro- 
perty embraced in the settlement. 

To the same effect is the later case of Gentry vs. 
Cowan, McClung & Co., 66 Ga.. 720. 

And in Adair vs. Davis, 71 Ga., 769, said Court 
held that even if a voluntary settlement was not 
recorded within three months, it would take prece- 
dence of a deed for value made after its actual 
record, subsequent to the expiration of said three 
months, such record being in contemplation of law 
actual notice. 

We therefore submit that the actual recordation 
of said settlement within three months gave it pre- 
cedence over said B. J. Wilson, under the Statute of 
Georgia, as a subsequent creditor, whether he had 
notice of the deed or not. 
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We contend that he did have notice of it before he 
became a creditor, as clearly shown by the evidence, 
and as found both by the jury and the Court. 


The rights of a purchaser, as against such volun- 
tary settlement, are, perhaps, not so perfectly clear, 
but the question becomes somewhat immaterial in 
this case, because Wilson purchased under the en- 
forcement of the lien he acquired as a creditor, and 
if he had notice, or was charged as a creditor, he 
could not become a bona fide purchaser without no- 
tice. 

Sections 1776 and 1778 of the Code of Georgia 
place purchasers on the same footing exactly as credi- 
tors. The later section 2632 declares that every 
voluntary deed or conveyance made by any person 
shall be void as against subsequent bona fide pur- 
chasers for value without notice of such voluntary 
conveyance. 

But this section can be readily reconciled with 
1776 and 1778, when we remember, that under the 
law of Georgia, record is equivalent to evidence of 
actual notice to a subsequent purchaser. This has 
been expressly decided by the Supreme Court of 
Georgia. 

See Landrum vs. Russell, 29 Ga., 405. 

Adair vs. Davis, 71 Ga., 770, and cases cited by the 
Court. 


The words “ without notice of such voluntary con- 
veyance,” in section 2632, become equivalent to fail- 
ure to record, as required by section 1778. 

Cummings vs. Boston & Gunby, 25 Ga., 283 (1). 


We submit, therefore, that this settlement having 
been in fact recorded within three months, it neces- 
sarily acquired precedence, under the statute, over 
any subsequent credit extended, or purchase made, 
by said appellant, without regard to any other notice 
of said trust received by him. 
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But we submit that the evidence clearly proves 
notice to him both as creditor and purchaser. 

What is notice under the law of Georgia? We 
have shown that the actual placing upon record of 
such a deed is equivalent to evidence of actual 
notice. 

In Chatham vs. Bradford, 50 Ga., 327, the Supreme 
Court held that while it was the duty of the Clerk 
to keep a proper index of his records, a deed or 
mortgage in fact recorded did not, under our statute, 
cease to be notice because not indexed. 


But aside from the notice conveyed by recordation, 
our Supreme Court has clearly defined what is meant 
by notice. 

In Jordan vs. Pollock, Administrator, 14 Ga., 145 
(4), the Court say that actual notice is such as the 
party is presumed to have received personally, be- 
cause the evidence within his knowledge was suffi- 
cient to put him upon inquiry, and on page 158 the 
Court say that actual notice is shown when the proof, 
positive or presumptive, authorizes the clear and 
satisfactory conclusion that the purchaser had know- 
ledge of the incumbrance, or would have had it if 
he had not wilfully declined to search for it, and 
thus his conscience is affected by it. 


In Cummings vs. Boston & Gunby, 25 Ga., 277, 
the Court expressly decided that constructive notice 
of an unrecorded marriage settlement is sufficient to 
bind a bona fide purchaser under the Act of 1847 re- 
quiring such settlements to be recorded. This some. 
of the earlier cases had questioned. The Court, on 
page 284, conclude that any notice is sufficient, or, 
in other words, amounts to constructive notice, 
which would excite apprehension in ordinary minds 
and prompt inquiry into the actual condition of things. 
We may add that this conclusion of the Court has 
been followed in all the later cases. This is a ques- 
tion of fact to be properly ascertained by a jury, or 
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by a Judge, trying facts; and the Judge, at the hear- 
ing before the jury, instructed them in accordance 
with the above decision. 

See printed Record, p. 33. 

See First National Bank of Macon vs. Nelson & 
Co., 38 Ga., 402 (3d). 

Phillips, Jr., vs. Adair, 59 Ga., 371. 


In Bryant vs. Booze, 55 Ga., 438 (2), the Court say 
the notice need not be actual or amount to full know- 
ledge. Information, from whatever source derived, 
which would excite apprehension in an ordinary 
mind and prompt a person of average prudence to 
make inquiry, will be sufficient. 

See Gardner vs. Grannis, 57 Ga., 540 (10), to same 
effect; and Rome Gas Light Co. vs. Meyerhardt, 61 


Ga., 287. 


In Urquhart vs. Leverett, 69 Ga., 92 (5), the Court 
adopt the language and conclusion of the Court in 
Jordan vs. Pollock, and declare that notice is actual 
when the proof, positive or presumptive, authorizes a 
clear and satisfactory conclusion that the purchaser 
had knowledge of the encumbrance, or would have 
had it if he had wilfully declined to search for it. 

In Smith vs. Phinizy, 71 Ga., 641, the Court hold 
that putting upon inquiry is notice; and in Hunt vs. 
Dunn, 74 Ga., 120, and Duncan vs. Johnston & Co., 
74 Ga., 348, they hold that putting a party on en- 
quiry is notice of what the inquiry would develop. 

In Hunt vs. Dunn the Court say where a person has 
sufficient information to lead him to a fact he shall 
be deemed cognizant of such fact. 

In Johnson vs. Dooly, 72 Ga., 297, the Court say 
actual notice may be proved by the facts of the case 
from which it may be inferred. 

In Poulet and wife vs. Johnson, 25 Ga., 403 (8), 
the Court say notice to a purchaser that a particular 
person claims title to the thing about to be purchased 
is sufficient, notwithstanding that the notice may 
not give the nature of the claim. 
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This brings us to an examination of the evidence. 

That a settlement in favor of his wife and children 
was made by William C. Riddle, on April 23d, 1853, 
of the fifteen hundred acres of land in litigation is 
expressly proved by himself. Heswore that he made 
the deed. 

Printed Record, p. 45. 


Mrs. Seny Ann 8. Riddle swore that she always 


knew there was a trust deed to said fifteen hundred 
acres of land ever since it was made. That said deed - 


was lost, and after a long search, was found since the 
sale of the land. 
Record, p. 73. 


The land was sold under the mortgage fi. fa. 
Wilson went into possession January Ist, 1877. 
Record, p. 67. 


Ira Walden swore that he had been a Justice of 
the Peace from 1841 to 1860, and was when said deed 
was executed; that he witnessed the signature of 
William C. Riddle, who signed the deed, to the 
deed, signed his own name as a witness thereto as 
such Justice, and that Franklin Tanner signed said 
deed asa witness. He saw said deed again in Feb- 
ruary, 1880. 

Record, pp. 66, 89, 90. 


Elefair Walden swore that she saw said deed in 
February, 1880. 

Record, p. 92. ° 

M. H. Odom swore that he saw the deed in Feb- 
ruary, 1880, and that he recognized the signature of 
Ira Walden. 

Record, p. 95. 

Charles D. Thigpen swore that he saw the deed in 
December, 1878. 

Record, p. 106. 


A. Youngblood swore that he saw said ‘deed in 
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March, 1881, and it looked then just as it looked at 
the time he testified. 
Record, p. 94. 


William E. Clark swore that he was a surveyor. 
That the identical trust deed was exhibited to him in 
October, 1880, to ascertain if he could survey the 
land by it. He did survey the land in 1882 with the 
deed before him, and came upon the clearly defined 
ancient’ corners and land-marks fully covering the 
number of acres called for in the deed. 

Record, pp. 51, 52, 99. 


A. D. Jernigan swore that he was Deputy Clerk 
of the Superior Court, of Washington County, from 
1848 to 1860, under his father, Louis A. Jernigan, 
who was Clerk. His father died in May, 1861. He 
swore that the certificate of registry and the signa- 
ture of certificate, dated May 26th, 1853, were in his 
father’s hand-writing, who was then Clerk of the 
Court. 

Record, p. 88. 


The deed itself, which was in evidence, was en- 
dorsed : 


‘“‘ Registered in the Clerk’s office, of Washington 
County, in Book Z, p. 404, this 26th May, 1853. 
(Signed) “LL. A. JERNIGAN, Clerk.” 


EK. 8. Langmede, sixty-five years of age, a lawyer 
of Washington County, swore explicitly that in 1852 
the Brantley mill tract of land contained from twelve 
hundred to fourteen hundred acres; that he pur- 
chased from William C. Riddle about one-half said 
tract; that in the Fall of 1853 he applied to said 
Riddle to sell him the other half, and was informed 
by Riddle that he had made a trust deed of said 
other half to his wife and children, and could not 
sell it. Soon thereafter he examined the Record of 
Deeds, and found said deed on record in the Clerk’s 
office. He read it on the Record in order to ascer- 
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tain whether a decree could be had in Chancery 
authorizing the trustee to sell the land. 
Record, p. 67. 


He also identified the signature of Franklin Tan- 
ner, the witness to said deed. 


Record, p. 67. 


To this explicit and overwhelming testimony there 
is nothing opposed except the testimony of Sylvanus 
Truluck, and of several witnesses examined as 
experts. 

Truluck swore that he wrote that deed, probably, 
he thought, in the Spring of 1881. 

Record, pp. 138 and 139. 


That W. G. Bryan, since dead, brought him a copy 
of a deed similar to the one in dispute, but without 
any signatures, and told him he wanted witness to 
make the hand-;riting of the copy he was to pre- 
pare as nearly like the hand-writing of the copy 
brought to witness as possible. That Bryan gave 
him a piece of old blue paper on which to write it, 
some pens and a bottle of pale ink; that the sheet 
was not torn or separated at the places of folding, as 
it was when he testified; that the signatures of Wil- 
ham C. Riddle and the witnesses had been put there 
since he wrote it and turned it over to Bryan. He 
did suspicion something wrong when he copied the 
deed, but.consented to write it because he did not 
think it would injure him. 


Record, pp. 138, 139. 


The testimony of this witness is, to say the least, 


very extraordinary. The significance of making an 
exact copy of a copy already made and unsigned, no 
evidence being offered as to the identity of the hand- 
writing of either the copy or of the deed now in dis- 
pute, does not appear. The same party who made 
the copy handed to witness could have made the 
second copy on the old blue paper without im- 
plicating witness in the transaction. 


ee 
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If the names of the witnesses were not signed to 
this paper until after Truluck copied it, how did the 
name of Franklin Tanner, the witness, get upon it. 
Both Ira Walden and E. 8. Langmede identified the 
signature of Franklin Tanner as genuine. 

Record, pp. 66, 67. 


The conclusion is inevitable, either that Sylvanus 
Truluck made a clear mistake in undertaking to 
identify the deed produced as the paper copied by 
him or swore falsely; or that William C. Riddle, 
and his wife, Seny Ann 8. Riddle; Ira Walden, the 
Justice of the Peace, and his wife, Elefair Walden ; 
William E. Clark, the surveyor; Augustus D. Jerni- 
gan, the Deputy Clerk; A. Youngblood, M. H.OQdom 
ana Charles D. Thigpen, perjured themselves. 

In addition to this, the deed itself, which was be- 
fore the jury and Chancellor, presented strong in- 
trinsic proof of authenticity. The Chancellor 
regarded the fact that no ink blots appeared in the 
seams or foldings of the old blue paper, across which 
Truluck’s copy, if made, was written, as a strong 
circumstance. Demonstration will prove that it is 
impossible to write across the folds of old paper with- 
out leaving ink blots. We submit, therefore, that 
jury and Court were properly controlled by the 
great preponderance of testimony on this point, and 
that the evidence given by Truluck should be 
ignored. 

The only other evidence offered againt the genuine- 
ness of the deed was some expert testimony. 

B. F. Moore, an accountant and teacher of book- 
keeping, was shown two signatures of William C. 
Riddle and the signature to the deed, and expressed 
the opinion that the person who signed the two 
papers did not sign the deed. 

Record, p. 145. 


Witness also gave his opinion, having testified that 
he had no experience as to the age of ink (Record, 
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p. 144,)—that the writing in the body of the deed 
was a year or two older than the certificate of regis- 
try endorsed thereon by A. M. Mayo, Clerk. 

Record, p. 145. 


Mayo’s certificate was dated October 5th, 1881. 
Record, p. 69. 


If the deed was a year or two older than this, as 
he testifies, it was not the paper prepared by Truluck, 
who swears that he made the copy in the Spring of 
1881. 

Record, p, 139. 


Witness testifies that the endorsement on the back 
of the deed by Jernigan, the Clerk; shows age, while 
the body of the deed does not. 

Record, p. 145. 


The evidence shows that the endorsement of Jerni- 
gan, Clerk, was made May 26th, 1853. 
Record, p. 69. 


If this endorsement was already on the paper 
when Truluck made the copy he would have seen 
and testified to it. He makes no reference to any 
such writing on said paper. 

Mr. Moore on cross-examination would not swear 
that the two signatures of William C. Riddle shown 
him and the signature to the deed were not all three 
made by the same person. He would only express 
an opinion. 

Record, p. 148. 


Witness was shown other signatures of Ira Wal- 
den, and gave as his opinion that said signatures and 
the signature to the deed, as a witness, were all writ- 
ten by the same person. 


Record, p. 148. 


Ira Walden swore positively that he placed his 
signature on said deed in April, 1853. 


Record, p. 89. 
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J. W. Goldsmith, bank cashier and teller, gave his 
opinion that the signatures of William C. Riddle on 
the exhibits and on the deed were not written by the 


same person. 
Record, p. 149. 


But the witness, on cross-examination, stated that 
he did not mean to say that a difference of twenty 
years between the signature on the deed and on the 
exhibits—(which difference in time was proved and 
conceded, see Record, p. 154,)—would not have an 
effect. He further stated that he was not acquainted 
with the signature of William C. Riddle; that he 
examined the signatures at the instance of B. J. Wil- 
son, and made up his mind before he gave his testi- 
mony, and he was not willing to swear that the 
person who signed the exhibits did not sign the 
deed. 

Record, p. 150. 


E. 8S. McCandless, bank cashier, called as an ex- 
pert by appellant, declined to give an opinion as to 
the three signatures of William C. Riddle, and ad- 
mitted that any dissimilarity in the signatures might 
be accounted for by a difference of twenty years be: 
tween them. 

Record, p. 151. 


W. D. Luckie, bank officer, testified to a dis- 
similarity in the signatures, but that he could not 
say that the three papers were not signed by the 
same person, and he refused to swear that they were 


not. 
Record, pp. 152-153. 


H. M. Coker, Jr., bank officer, did not believe the 
same man signed the three papers, unless it could be 
proved to him that through some disease or accident 
the nerves of the man were greatly impaired. Wit- 
ness would not swear that the same man who signed 
exhibits A. and B. did not sign the deed. 

Record, p. 154. 


B. J. Wilson testified that he knew the hand- 
writing of William C. Riddle, and expressed the 
opinion that if he signed said deed he must have 
been laboring under great nervous disability. He 
admitted on cross-examination that he did say to 
counsel for plaintiffs that he believed William C. 
Riddle did sign the deed, until he heard the experts 
testimony on the subject. 

Record, p. 155. 


To the contrary of this testimony by opinion, 
William C. Riddle swore positively that he did sign 
said deed in April, 1853, and Ira Walden swore posi- 
_tively that he saw him sign it then, and, as a Jus- 
tice of the Peace, witnessed his signature at that 
time. 


It is the proper province of a jury to determine 
the weight of expert testimony. 
Spring Company vs. Edgar, 99 U. S. 646 (2). 


We submit that the positive and explicit testimony 
of witnesses to the actual signing of a name should 
outweigh many opinions as to the genuineness of 
such signature. 


This brings us to the proof of notice of the trust 
deed prior to the execution of the mortgage and the 
sale. 

B. J. Wilson testified that his firm began dealing 
with William C. Riddle in the Fall of 1866; that he 
first gave a mortgage on eight thousand acres of 
land, and on May dth, 1870, gave anew mortgage on 
ten thousand acres. 

Record, p. 114. 


The first mortgage was canceled in 1868. 
Record, p. 45. 
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Mr. Riddle was asked whether at the time of the 
execution of these mortgages, or before, he gave B. J. 
Wilson any notice of any trust estates in these mort- 
gaged lands. 

Record, p. 101. 


He replied explicitly as follows: “I did. In 
Savannah, in Mr. Wilson’s office, when I gave a 
mortgage for eight thousand acres in 1867, I told, B. 
J. Wilson there was a trust deed made by my father 
to Mrs. Riddle and children to three thousand acres 
of land. * * * He said that the mortgage 
was simply an accommodation paper—that it made 
no difference. This conversation took place in 
Savannah in his office at the time I was arranging 
to give him a mortgage for eight thousand acres in 
1867. I took the mortgage up in 1868. Some time 
during the year 1869 he was at my house; we went 
to 124 Central Railroad, where W. J. Henderson then 
lived, and at Brantley mill seat. He spoke of the 
water power there, and asked me if he could buy it ; 
that it would be a good place to build a factory. Then 
it was I told him it was not for sale; I could not sell 
if I wanted to as it belonged to Mrs. Riddle and her 
children. He wanted to know of me how much 
land I had, and I told him that I was in possession 
of about ten thousand acres; that I had no right to 
sell but about fifty-five hundred acres, as I had made 
a deed to Mrs. Riddle and children to fifteen hundred 
acres of it, besides three thousand acres that my 
father gave them. I showed him where they lay, 
and pointed out the Brantley mill place and Brown 

lace.” 
' Record, pp. 101-102. 


And in reply to a cross question he said: “I gave 
Mr. Wilson notice tirst in Savannah in 1867. and the 
next time at the Brantley mill site in the Spring of 
1869. 

Record, p. 103. 
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It will be remembered that E. S. Langmede testi- 
fied that William C. Riddle made a similar state- 
ment as to his inability to sell this land to him. 

Record, p. 67. 


B. J. Wilson, on the other side, testified that 
William C. Riddle did not tell him at any time that 
there was a trust deed or any claim of trust upon 
any of those lands. " “g “ The first he 
ever heard of.any trust deed was through R. L. 
Warthen, his attorney, to foreclose the mortgage. 
This was at the Spring term, 1876, of the Superior 
Court of Washington County, and was in reference 
to the three thousand acres. 

Record, p. 114. 


Now if this testimony stood by itself certain facts 
are to be considered. 

Mr. Riddle was testifying against his personal pe- 
cuniary interest, as the trust deed deprived him of 
all beneficial interest in the property. Mr. Wilson 
was testifying in favor of his personal pecuniary 
interest. 

In Laramore vs. Minish, 43 Ga., 287, the Supreme 
Court of Georgia ruled that where interested parties 
are allowed to testify the jury may exercise their 
judgment on the credit of such witnesses from the 
fact of thewr wterest, irrespective of other impeach- 
ment or attack. 


The jury and the Chancellor hearing the facts had 
to decide Stic these two witnesses on this con- 
flicting testimony. They made their decision, and 
we submit that a reviewing Court should hesitate to 
set aside their finding. 

In a similar case the Supreme Court of Georgia 


refuses to interfere. 
See Penny vs. Vincent, 49 Ga., 475, 476. 


But there are other tests to be applied to the testi- 
mony of B. J. Wilson. When asked later on about 
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the conversation with Mr. Riddle about the deed of 
trust he said that he did not have the slightest recol- 
lection of such a conversation; that he was always 
under the impression that the land was Riddle’s, as 
he was in possession. He admitted that Riddle had 
talked with him about his lands. 

Record, pp. 133, 134, 135. 


When asked if he would swear that he never had 
such a conversation with Mr. Riddle he replied: 


“No; I have no recollection of it.” 
Record, p. 135. 


Green Riddle testified that in Sandersville ee 
Happ, Newsome and B. J. Wilson were talking about 
the Riddle lands, and he heard Wilson tell these gen- 
tlemen that he, Wilson, heard of some trust deed, 
but he thought they were lost or destroyed and would 
never come up again. 


Record, p. 77. 


Aiden Vining testified that he had a conversation 
with B. J. Wilson about the mortgage made to him 
by Riddle, and that Wilson said to witness that Wil- 
liam C. Riddle had told him, Wilson, that there was 
a trust deed, but he, Wilson, thought there was no 
trouble about it. He understood Mr. Wilson to say 
that Mr. Riddle had told him of the existence of the 
trust deed at the time Mr. Riddle made the mortgage. 

Record, pp. 81-82. 


This is in flat contradiction of the testimony given 
by Wilson. 

J. T. Youngblood testified that in a conversation 
with B. J. Wilson witness said to him there was a 
rumor out about the existence of certain trust deeds 
in favor of Mrs. Riddle, and he replied that he had 
heard such a rumor. 

Record, p. 86. 


Simon 8. Thomas testified that he had a conversa- 
tion with B. J. Wilson in relation to a claim Mrs. 
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Riddle had against Wilson pending in Washington 
Court, and that Wilson remarked during that con- 
versation that Riddle had told him that there was an 
old deed, but that it would never be brought up. 
Record, p. 57. 


This is also in flat contradiction of Wilson’s testi- 
mony. 

Wilson swore that William C. Riddle had never at 
any time made any mention to him of any trust 
deed. Two witnesses positively swear that Wilson 
stated to them that Mr. Riddle had told him about 
such trust deed. 

Under this evidence could jury and Chancellor 
decide that Wilson had had no notice of any trust 
deed. 


That Wilson had notice of the trust deed for fif- 
teen hundred acres before the sale and before he pur- 
chased the property at the sale, cannot be questioned. 

Reuben Mayo, sheriff of Washington County when 
the land was sold in 1876, testified that before the 
sale a verbal notice was given by William C. Riddle, 
the substance of which was that whoever bought the 
land suit would not stop there. 

Record, p. 96. 


John N. Gilmore, attorney-at-law, testified that at 
said sale, as the friend and attorney of Mrs. Riddle, 
he gave notice before the sale and after the notice of 
Judge McKay, Wilson’s attorney, that three thousand 
acres would not be sold, a claim having been made 
by the trustee of Mrs. Riddle, but that the remain- 
ing seven thousand acres would be sold; that all 
parties would take notice that this was a trust estate, 
and the purchaser would take notice that claims 
would be asserted to this trust property afterwards. 

Record, p. 100. 


S 


This is fully confirmed by the testimony of Doctor 
D. L. Cheatham. 
Record, p. 93. 
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This notice was specific and free from all am- 
biguity. It could only refer to the trust covering the 
fifteen hundred acres, as the evidence clearly shows 
that the three thousand acres covered by the other 
trust had been claimed and withdrawn from the sale. 


In view, therefore, of the evidence set forth in the 
Record, and of the law applicable thereto, we sub- 
mit that the decree of the Circuit Court, in favor of 
the appellees, should be confirmed. 

Respectfully submitted, 


GEORGE A. MERCER, 
Of Counsel for the Appellees. 


